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Before Mr. Justwc Lindsay and Mr. Justice Sulaiman. 

TULSHI BAM (Plaintipp) BISHNATH PBASAD 

AND OTHisas (Dependants).* February, 23. 

Hindu Jttto— Joint Hindu family— Son’s liability for father’s 
debts— Defences to suit by creditor — Immorality of father 
or u'unt of Icijal necessity— Burden of proof— Antecedent 
debt. 

Once !i mortffafjfee has eatablialied that the loan advanced 
by him to tho mort|ifaf’'or was for payment of antecedent debts, 
it is no lonf^er incumbent upon him to prove that these 
antecedent debts were in themselves for necessity. In order to 
get rid of his liability, the burden. then lies on the son to 
establish that those antecedent debts were tainted with im- 
morality or illegality. Maharaj Singh v. Balwant Singh (1), 
referred to. Nanomi Bahuasin v. Modhun Mohun (2), and 
Brij Narain v. Mangal Prasad (3), followed. 

M(3ro proof of the general immoral habits of a mortgagor 
at tho time tlnf debts were advanced is insufficient to justify 
the court in presuming that the debts were so tainted. The 
connexion between tho immorality and the debt must be proved 
before tho debt can bo vitiated. Sri Narain v. Lala Raghubans 
Rai (4), referred to. Balm Singh v. Bihari Lai (5) , Narendra 
Bahadur Singh v. Abdul Haq (6), and Dhullipallia v. Kuppa 
Venkatakrishnayya (1), toWovr&d. 

Tiim racts of this case W'ere as follows: — 

^riioro were two Hiiits, tlie first by Tulslii Earn mort- 
gagee: to enforce a mortgage executed by Bishnatli Prasad 


Appottl No. SB of 1924, from a dooroa of Baja Earn, Additional 
Siiliordiiiftto Jmlfjo of Hallia, dated tho 29th of Septamber, 1923. 

(1) (1905) T.L.li., 2H All, 608. (2) (1886) I.L.E., 13 Oalo., 21. 

(!i) (1923) T.T.,U., 40 All, 96. (4) (1912) 17 O.W.N., 124. ^ 

(6) (1908) T.Tj.K., 80 All, 166. (6) (1916) 30 Indian Cases., 216.. 

(7) (1918) 30 M.Ii.J. 296; 68 Indian Cases., 797. 

lAD, 
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^ ' in 1917 and the other a suit for a dcclaralion by Bishniith 
niiiior son that a sitiiplo money deena' of I'.bJl 
y t). obtained by Tulshi Ram was not hituiinf^- on tlu' plaintiff. 

. Tiie case for the minor son in botli the suits, apart from 

I* a denial of consideration, was that .Hislmath Prasad was 

f. a person of grossly immoral character and that I lu’ nunu'y 

taken by him, if at all, was spent on immoral objc'cts. ( )n 
the other hand Tulshi Ram’s position was that the 
money had been acquired for purposes of h'gal lu'cessity, 
family business and for the payment of antecedent debts. 
In Tulshi Ram’s suit the court of tirst instance found 
that the full consideration did pass and that tln' money 
was taken to a large extent for jiayment of pn'vioiis debts, 
and passed a personal decn'c. against Bishnath I'rasad. 
That court, however, held that the bunfen of proving t hat 
the previous debts were of a. binding character was on 
Tulshi Ram and that he failed to discharge that burden. 
His claim to enforce the mortgage was, therefore, dis- 
allowed. In the suit brought by the minor son the same 
court held tliat the burden of proving that the antecedent 
debts were contracted for illegal and immoral purposes 
lay on the minor and that he had failed to discharge it. 
That suit was accordingly dismissed. Both parties tiled 
cross-appeals. 

On these appeals — 

Babu Plan Lai Banerji, Pandit Namadefthiatr 
Prasad Upadhiya and Munshi Brij Behnri LaJ, for the 
appellant mortgagee. 

M K'lihi »ii'i 

jyir. B. Mahk, for the respondents di'btors 

The judgement oMhe (;,mrl (Inm.sA'v nml Sri..,i. 

MAN, JJ), aiter stating the facts as aiiovc, thus 

iiued — 

We propose to take up P. A. No. 1504 of .1020 first 
controversy in this ca.se is the mortgage- 
deed, dated the 14th of April, 1917, for Rs. flR.OOO,^ Aa 
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staied ab()\'(', (ho court, below lias found that the whole of i 927 
the. (^onsidi'i-ution money has been paid by Tulsi Earn. 

The mortp-ap'('-deed recited tliat Es. 17,700 were set off 
<m account of debts due to Tulshi Earn himself and had Bishnath 

>i. » I #’ f* *1 « 1 JPBASAU* 

been requiri'd lor lannly necessity and for business under 
hahi klutta and aarkiiats, and that the balance of 
Es. 20,300 was taken in cash from the mortgagee for 
payment of previous valid debts due to other creditors. 
According to the plaintiff’s account books Es. 17,700 were 
due to Iiim on previous accounts, including large sums 
advanced shortly before tlie mortgage-deed to pay off 
<'ertain jirevious creditors. The cash consideration of 
Es. 20,300 was actually paid to Bishnath Prasad before 
tlie sub-rt'gisi rar. I’lmt the lirst portion of the considera- 
tion was actually dtu' to Tulslii Earn is not now disputed 
before', us. Tlit'n^ is thus no suggestion that Tulshi 
Earn has played any trick and taken the mortgage-deed 
for an inllatt'd amount. In fact the learned Subordinate 
Judge has passc'd a |>ersonal decree for the whole amount 
togetlu'r with full interest against the executant, Bishnath 
ITasad, Avho has submitted to the decree and has not 
chosen to appeal from it. It is, therefore, quite clear • 
that the payment of the full consideration is established. 

Tnde('d the learned advocates for the appellant have not 
challenged that part of the finding of the court below. 

The learned Subordinate Judge has, in our opinion, 
been led into error by the supposition that even if the 
mortgagee proves that the amount of the mortgage money 
was rerpiired for the payment of antecedent debts, it was 
still incumbmit upon him to prove that there was legal 
neeessity f(u those earlier debts. His whole judgement is . 
■a.ff(*cU'.d by this assumption. When dealing with the 
various iU'ms of the mortgage money and the debts for the 
payment of which they wore taken, he has over and over 
aga.in r('[)cated that the plaintiff has failed to prove neces- 
sity for these earlier debts. In this view his chief reliance 
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is on the case of Maharaj Singh v. Bnlirant Singh (1). 

"He has quoted the following passage from Ihe jiulgenient 
in that case ; — 

I “ It has been repeatedly held in t!u.s Hiph (hnirt that 
where a Hindu son comes into court to as.suil either a moripago 
made by his father or a decree passeti agiiiiist his hitlu'f, or 
a sale held or threatened in execution of such a decre<\ it 
rests upon him to show that the debt in respect of which the 
decree was obtained was of such a character that he would not 

be under a pious obligation to discharge it ! Hut the 

appellant in this case is not the assailant, ho is defending his 
title. ” 

From this he has inferred that where the mort- 
gagee i^ the plaintiff it is not suflicieiit for him to show 
that the* mortgage money was utilised for th(‘ payment of 
antecedent debts but that lie must furthiu’ show that 
those debts were required for necessity. We do not think 
that this is a correct statement of the law us hud <lo\vn 
by their Lordships of the Privy Council. In all eases tho 
mortgagee must, in the first instance, establish that hi» 
debt was either for legal necessity or for payment of 
antecedent debts or for the benefit of the family. Once 
the mortgagee has established that the loan was for pay- 
ment of antecedent debts it is no longer incumbent upoii 
him to prove that these antecedent debts in themselvet 
were for necessity. In order to get rid of his liability tho 
burden then lies on the son to establish that tlioso ante- 
cedent debts were tainted with immorality or illegnlitv 
Without proving such immorality or illegality tlu^ son 
cannot succeed,, whether he bo a [)laintilT or (hdendnnt 
to a suit : see Nanomi Babmmn v. Modhnn Mahtin (‘J) 
and Bnj Narain v. Mangal Praml (3). We must, there- 
fore, first consider whether tlic mortgagt'c has proved that 
he loan was required for the payment of arileecahuit dehls. 
If he has succeeded in proving this, wc shall then have tn 
T) ‘’“''"’■R"' ‘l'<’ ’'“'■''■■n Ilf 
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tliai llu'si' aBt('iT(l('ni debts were tainted with immorality 1927 
<)i ilkftBlit^. Ttjlshi 

^riu' apiK'Hiint is a minor son of the age of 8 years 
who eonb'st('d tlie suit under tlie guardianship of his 
'own nioilu'r. llaving regard to the circumstances of this 
case we liave no doubt in our mind that.it is Bishnath 
.Bnrsad, tin* mortgagor himself, who has put up his minor ■ 
son to dt'fmid tlu' claim. We find no good ground for 
supposing (bat Bisbnatli Prasad is not lielping the appel- 
lant or that so far as tlu' defence of this suit is concerned 
his interest is in any way advi'rse to tliat of the minor. 

'riie lirst significant fact to which the court below has 
not attached dut' weight is the absence from the witness- 
box of Bishnath I’rasad hinisidf, who must bp in a posi- 
tion to ('xplain what he did with the money which he ad- 
mittedly borrowed. Wt' realize that it cannot bo expect- 
ed that Bislinath Prasad would expose himself hy depos- 
ing to his alleged immoral Iiabits, nevertheless when, in 
■our opinion, tlu* defenee is a colhusive one lie miglit have 
lu'on put into tiu' witness-box and asked whetlter he did 
not spend a large jiart of tlie money on liis family busi- 
ness, 

A still more important circumstance is the suppres- 
sion of th(> account books which admittedly exist. We 
have no doubt in our mind tlnit the defendants’- account 
books liavi* bemi (hdibernUdy withheld irt order that.no ♦ 
light may lu' thrown on the needs for which the money 
was reipiircd and on which it was spent. 

( 1 'h{> judgement then referred to certain facts and 
contiuui'd i™] 

Having ri'gard to till these facts wo have no doubt 
whatsoever in our mind tlint the defence put forward 
that these hooks have hceii removed by and are in the 
poHst'ssion of the plaintilT is delilieratcly false and has 
been concocted for the purpose of suppressing material 
evidence. Hven the learned Subordinate Judge, who has 
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used unnecessarily strong' lang>iag(' against the plaint- 
iff, found it difficult to hold tliat (iu^ plaintiff had ift fact 
removed the books. He has i)aHS(*d over tlu' (h'fendants' 

V, , . * 

Bishnath assertion lightly and, then assuming that that assertion 
Brasad. untrue, remarked : — 

“ It ■was contended that the defendant has failed (o pn>- 
duce his books of account and if produced tlaw would havci 
shown the necessity. It is ati aitniitted fact, tliat the lUHa-s.sity 
of loans is not recorded in bald khattift, and bald khatas, if 
produced, would have merely shown that such items were 
credited and such items were debited and would not Iiavt^ 
proved anything else. ” 

This is a startling statement. The plaint iff’.s whulo 
case was that the money advanced by him was retpiired 
for the payment of debts iiunirred by the deft'iulants for 
. their business and that the money so taken was uetunlly 


utilized for 


this purpose. The aecount honks of the 


two 


shops w'ould have most undouhh'diy shown whether tlu-re 
were any e.vistitig previous debts at the tinu' when the 
loan was taken find whether those debts were diseharged 
with the amount borrowed. If the money taken under 
the mortgage-deed was received in the shop and spent 
for the purpose of the shop it would most (-('rtninly have 
disproved the case that this sum was spent on inimorfd 
or illegal purposes. Those account hooks tmist have 
contained a separate personal ficcount of Bistnaith find 
that account would most assuredly have shown the amount 
of money which was spent by Bishnath on his privati* 
purposes. The defendants have deliheratelv wilhheld 
these books which would have liw'u almost ‘eonelusivi? 
evidence of the facts to be inquired into and would luivo 
thrown^a clear light on the points at issue. When they 
have withheld such clear evidence, every ptBsunitdion is 
to be drawn against them. 

Before we go into details there is another cireuni- 
stance which requires mention, q'he ^ihu miff’s r.asi' is 
that before the execution of the mortgiige-dei'd he wanted 
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to bo sntisii('(i that a largo amount of antecedent debts 1937 
really existed which wore required to be paid off. He 
ac.eordingiy asked for a copy of the defendants’ accounts 
to bo siq)[)lied to liirn in order that he might see what Bishnath 
those', (h'bls were. Homo ehitthas in the handwriting of 
(k'leiuiants’ servants ha.vo been produced by the plaintiff 
wiiieh are said to bo copies of the accounts supplied to 
him. h’he defendants did not admit the genuineness of 
those chitihan. 

['riu' judgement then discussed certain evidence and 
continued : — ] 

Wo must, therefore, hold that these ehitthas were 
su])})lied fo the plaintiff about the time when the mort- 
gag{'.-de('d was ext'cuted. lloth these ehitthas contain 
amounts previously due to creditors, with their names, 
and in the absence of the account books they are, in our 
opinion, good ovidt'nce to show that antecedent debts did 
exist. 'The Icfirned Hubordinato Judge lias not appreciat- 
ed tlieir importance and has not attached to them-the 
weight which they deserved. 

With these prc'liminary remarks we now proceed to 
examine the various items of the mortgage consideration. 

fj’hc judgement here discussed the evidence, and 
continued ; — ] 

The result of our findings is that the entire sum of 
Ks. 88,000 was advanced and was actually utilized to- 
wards the disciiarge of previous debts of the mortgagor. 

U nder the circumstances it was wholly unnecessary for the 
plaintiff to go further and show that these previous debts 
were for actual necessity. After the proof of these debts 
the burden lay upon the son to show that these previous 
debts were tainted with immorality. 

^Phe leariKHl Bubordinate Judge when dealing with 
most of those items has held that no necessity for 
these previous debts has been established. He has 
arrived at this conclusion by ridiculing the plaintiff’s oral 
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evidence that almost all theso (k'bts \v('n' najuirod for 
the purpose of the family huKiiiesH or iho t/o/u. lit' lias 
criticized the plaintiff when ho malt'd (hat lu' made 
inquiries from the previous orodiiors when lit' na'l (ht'in 
in the bazar and was told that (ho money had bt't'u 
required for the purposes of the gold and for pnynit'id to 
the customers of tlic defendant's business. . . ’ Wh' are 
wholly unable to follow the critieism of the learned Sub- 
ordinate Judge, which we; suppose can be explaim'tl only 
on the assumption that in his opinion the necessity hir 
the antecedent debts lias also to be delinitely e'siablisht'd. 
We have already held that this vit'w was utterlv erroiie'- 
ous. 

In our opinion, therefore, unless (he son ran estab- 
lish to oui satislaction that those previous debts or anv 
one of them were tainted with illegality or imnioralitv his 
defence must fail. 

riie defendant has no dotd»(. prothu'c'd a immbt'r 
of respectable witnesses whose' c'vithmet' clearly goes to 
show that Bishnath IVasad, soon sU'ter attaining niajority, 
entered upon a reckless and extravagant carei'r imt un- 
attended by immoral pursuits. The learned Subordinate 
Judge has clearly found this point in favour (ff the 
defendant and we have no hesitation in aeeepting that 
finding. It may, therefore, be taken that then' is proof 
of the general immoral character of Bishnath Prasad 
about the Jime when this mnrtgage-dec'd wa.s exc'cuted or 
even about the time when these previous anlemahnit debts 
were incurred. The learned Bu!)ordimite Judge f.as 
quoted extensively from the judgement of this irj«di Ctnirt 
m Maharaj Singh v. Balwant Singh (1) and bus tried 
to draw an analogy from the similarity of certain eireum- 
stances. His inference is that these ch'lds mu.st liav{. been 
contracted for immoral purposes. The learned Rubordi- 
nate Judge’s view seems to be that it is not neee.ssnrv for 
the son to connect the immorality with the deld but 

(1) (1906) I.L.R., as All.; 60R. 
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that proof of the gein'ral immoral liabits of the defendant 
Bishnath I'rasad at tlic time the debts were advanced 
wogld 1 h' sullieient to jirstify the court in presuming that 
the debts wt're so tainted. 
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We think that we should once and for all refute this 
conh'ntion. In the case of Sri Narainv. Lala Raghuhans 
Rdi (1) tlu' Hubordinate Judge had presumed the taint 
of immorality from the general evidence produced. The 
High C'ourt of Allahabad held that no inference 
<‘ould be drawn that the debts were connected with the 
immoral pursuits of tlu' mortgagor unless there was defi- 
nite evidenci' to prove the connexion. Tlieir Lordships 
of tlu' Briv'y Council entirely agreed with the High 
Oourt that, the gmu’ral charge of immorality was wholly 
insunici('nt and that the connexion between the immo- 
rality and th(' (h'bt must be proved. This view has been 
followed in numt'rous casos. Wo may only mention 
Hdbit S'uttjh V. Hilidn JM (2), Narondra Bahadur Singh 
V. Abdul II aq (A) and Dhnllipallia v. Kuppa Venhatlcrish- 
naifija (4). 


If this were not the correct law, the position of mort- 
gagees would become wholly insecure and intolerable. 
Kv(*n the payment of antecedent debts ivould be nullified 
by proof that the father was an immoral person. Oral 
evi(ienc{' showing the private character of the father, 
which might not have l)ecn in any way connected with 
the antec’edcMit d(d)ls, could be easily procured. It, 
tlu'refoiH', seems to be a wholesome principle to insist on 
the son connecting the debt with the immorality before 
he can vitiate the debt. 


Direct (^vid('t\cc to connect the immorality of Bish- 


nath with the debts is lacking or is at any rate unsatis- 
factory. Similarly, direct evidence to bring home to 


(U ( 1012 ^ 17 c.w.N., m. 

(31 (101 B) 30 Imliftn Cases, 216. 


(2) (1008) I.L.B., 80 All., 156. 

(4) (1918) 86 M-L-J,, 296 ; 68 Indian 
Cases, '797. 
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Tulshi Ram the knowledge that the an(('e('tl('nt debts had 
been incurred for family purposes is also not forlheoming. 


The learned Siibordiiiate fludgv, however, has n'lied 






on certain circumstantial evidence to justify tlu' inference 
that the previous debts must have lu'cn eoniu'cb'd with 
immorality. His view may he summarized as follows : 
Bishnath had no ancestral debts to discharg('. 'Plu' lUdire 
indebtedness of Bishnath came into existence within thna*- 
years before the mortgage-deed. 1 le had sidlicient income 
from his zamindari property to maintain himself decently. 
His commission agency business was not of a kind in 
which there could possibly be any loss. Bishnath was 
undoubtedly leading an extravagant and licentious life 
and squandering money. Tidshi Ratu was managing the 
defendant’s estate till Samhat BlTf) and niust, thtu-efore, 
have been fully aw'are of the immoral life' of the (hdend- 
ant. Prom these circumstances lit- has thought that "tlK^ 
only inference wliich anyone can d('riv(' from t!u’ abovo 
evidence is that the loan must have' l)een contracted for im- 
moral purposes and the mortgtigt' was execute<I to pay 
such debts.” As regards the inquiry on ladialf of tho 
plaintiff his conclusion w'as that a metx' itupiiry from the 
prior creditors, and their general statement that tlu‘ 
money had been advanced for the pur()oses of the tjoUr 
business, were inadequate. 

The defendant’s case is that tlu're were no iima'stmr 
debts to be discharged when Bishnath attnineti majoritv. 
On the other hand, Tidshi Ram stated tlint after the death 
of Sheo Shankar Ram when he checki'd the papers he 
found that about Rs. 28,000 or Rs. 20,000 dm* hy ' 
Sheo Shankar Ram, and he accordingly told his widow 
about it. He also advised her that if she had the mom*v 
she should pay up the debts, hut she replied that she 
had no casL Tulshi Ram also stated that the simp at 
Calcutta, which had suffered a loss of Rg. .12,000, was 
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subso(}U('iilly closed down. The defendant’s version is 
snpportt'd only by oral evidence. We think that in a 
niath'-r of this kind it is unsafe to rely on the oral testi- 
mony of either side. The only conclusive way of finding 
out whether there Avas any largo indebtedness at the death 
of Sheo Hhankar Knni would have been an examination of 
the defendant’s account books, which, as we have held 
above, have Ixaui deliberately withheld by the latter. The 
mere fa<‘t that balances wore struck and accounts on 
either side balaiua'd year after year is by no means con- 
clusiv(' to shoAV that there were no previous deficits carried 
over. Nor can the men' fact that the accounts with some 
of the jdaintiff’s witnesses were opened within three years 
of the mortgage-det'd ne(‘('.ssarily negative the existence 
of any imh'btediu'ss to anybody else. We arc accordingly 
unable to draw the inferc'iuH' whicli the learned Subordi- 
nate Judge' has, in spite of the absence of the account 
books, drawn. 

[Tlu', judgement proceeded to discuss the reasons for 
disagreeing with the findings of the court below as to 
antecedc'iit debts and immorality, and concluded : — -] 

Tulshi Ram, in our opinion, was justified in ad- 
vancing money Cor the discharge of such debts. We have 
rcunarkod that it is fully established that the whole con- 
sideration of Rs. .‘18,000 was in fact paid by Tulshi Earn. 
We find it difficult to believe that the latter would have 
advanced such a large sum of money out of his own 
pocket if he had known with certainty that the previous 
debts which wore going to be discharged were all directly 
tainted with immorality and were such as could not 
have been recovered by the creditors. It would have 
nu'ant taking a risk which would not be undertaken by 
a man of ordinary intelligence and prudence. We, there- 
fore, fe('l it impossible to uphold the decree of the court 
below. > 


Tulshi 

Bam 

D, 
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We accordingly allow this appi'a! and .‘^rtfingf aside 

TrasHi the decree of the court below deenn' (he plaintilT's suit 
with costs in both courts. 

'BISHNATH .f , , ft* * 

pbasad . Appeal tilliurviL 



..h : 








'1 Before Sir Grim imxl Mat tH, Knitjlit . (’hiri J itxtii-r 

■ S‘- Ihllul. 

■ Maro?'^ IS SINGH ANU OTlIKliS ( i’l,,\lNIII-'K.s) r. ,J A 1 NAHA IN’ 

-i AND OTHRUS ( DRKICNnANTSt.* 

^ ^ Civil Procedure Code, order XXXIV, rule \ i • 

^ ^ Same property subject to a itsiifritclimru moriymjc ,m,l a 

later simple mortgaije to same mortipujce F.fjict oi sale 

■ ■ ander a decree OH the hilrr morliiatjr. 

Two villages weVe iiiorigiiged iisiirrttcliiarilv oti (he ‘>Oth 
of April, 1877, for Hs. 22.0(H). and half ..f a third v,Iia.-'e waa 
iiypothecated as collateral Heciuity. h'our days later, ih.* loial.. 
gagee leased the first two villages (is (he murti;agi.r. and the 
mortgagor hypothecated all three village.s tu the tnurigagee aa 
security for tho lease-uioney. The leascinunev was „ut j,aid 
and in conseiiuence the lessia' was .-jecnal. Tlu' mortgagee 

hrnught a suit on (I.e ,ie,al 
of the 24th of April, 1877, (the second, and simple, mortgage) 
for the sale of the three villages, suhjwt to his earlier mort. 
SWe of the 20111 of April, ,„„l, |,„vi„g 
brought the property to sale and purchased it himself. 

etir-nf f ’ T ••’"••'h'agor to redeem the 

earlier (usufructuary) mortgage, that what was r<«allv sol.i am) 

purchased by the defendants, mortgagees, deerce-hulders was 
, the plaintiffs equity of redemption, and. thmvfore. the mat 

Lai m m 1 n Xr" "'"'"I 

™Jonbe Court,"™ 

■ G.) (unit) t.L.U,; .,7 All,, tr.ft. 

- 


- . 'TV.:., . ‘.Nf ■.Vr..'v..-V.A V A-. 
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Sir Tcj Bahadur Sapi'H and Mr. P, N. 
appellants. 


Sapru, /or the 1927 i 

■ I ■ j 

Jaqat Singht ' 


Dr. Sit read ra Nath Sen, Pandit Uma Shankar Bajpai jai nabain,. 
and Mnnshi Binod Bihari Lai, for the respondents. 

Meaus, ('. J., and Dai.al, J. : — Tliis is an appeal 
by tlu' plaintiffs from the dismissal of their suit for re- 
demption of a, morl{.;ajte. Plioy are^tlic sons and grand- 
sons of Bahadur Singh and Ihindi Singli who executed the 
mortgage in suit on the ‘iOth of April, 1877, in favour of 
Baniodar Das for a sum of 11s. 22,000. Under the mort- 
gage. two villages, Rnmnagar Jagatpur and Pasgawan, 
were nmrtgagi'd with possession, and half share in village 
Deothan was hypotiua'ated by way of security for payment 
of th(^ mortgage motu'y at tlu^ time of redemption, should 
the value of the two villagi's mortgaged with possession 
prov('. insufficient to pay the debt. The rate of interest, 
and the collection charges were fixed by agreement bet- 
ween the parties. The result of the transfer was that 
Damodar Das took possession as mortgagee of the two 
villages, and obtained a lien by way of a simple mortgage 
over the third village. Four days later, on the 24th of 
April, 1877, tlie mortgagee Icaised the two villages Ram- 
nagar , Jagatpur and Pasgawan to the mortgagors, and on 
the same' day the mortgagors hypotliecated tlie two villa- 
ges and half share' in village Dc'othan as security for pay- 
ment (»f the Icaiscvmoney agreed to be paid. A charge was 
ereatcHl. in clause (li), in the following words : — 



"In security of the lease-money we hypothecate the 20- 
hiswa sliarc in eiwdi of the vilhiges Bamnagar Jagatpur and 
Pasgiuvan nimu'd above, and the lO-biswa share in mauza 
Deothan. in addition to the cdiargo of the mortgage money ' ■ • ‘ 

due tinder tlie inortgag(»-deed, dated the 20th of April, 1877. 

As usually happens in these cases, the mortgagors-. ; 

hehiived as if nothing htid happened, went on pocketing 
the prolits of the villages and paid nothing to. the mort- 
gagee lessor, ff'he result was that under clause (2) of 
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1927 the lease Bahadur Singh and I'undi Singh were ejeefi'd 
jaqat swGH^^om the two villages on the Jhth of May, IHTU. After 
jai Nakatk. villages, Dainodar Pas insti- 

tuted a suit to enforce tlie sinipk' inortgag*'. of the ‘ilth of 
April,. 1877, against the three villages on the lOlh of 
June, 1880, for recovery of the amount of arrf'ars of Itnis*-- 
money. The prayer in that suit was that a inoiu'V decree 
may be passed, and in case of default of payment the 
property subsequently hypothecated, that is. the three 
villages, may, subject to the prior hypothecation lien 
created under the mortgage-deed of the ‘iOth of April. 
1877, be sold by auction. The claim was admitted, and 
Damodar Das obtained a jiidgenumt and deenn* in terms 
of his prayer in the })laint. I’he properly was put up to 
auction and purchased by Damodar Das himsfdf in Hatis- 
faction of the decree. The terms of the sah' eertifimln 
are : — 

“ The entire 20 biawas in the villngt' Ihtmtmgar Jiigatjair 
and the entire 20 hiswas in IIk' village Pasgawan as well as 
10 hiswas in the village Dc'odian wc-o' purclmsetl hy DaiiuKlar 
Das for Es. 10,400 with procliiiuatinn tlmt Its. iVi.tMK}, the 
piioi mortgage money, was due to the decree-holder in this 
suit and that a suit was brought by {’urew and (’otupfmy to 
toe effect that the judgement-debtors had sold Hu- jungle 
in village Deothan . . , and that a cluini was brought by 
Musammat Enpni, daughter of Jagnt Hingh, a minor, to the 
effect that the property advertised for sale, was ancestral, ami 
the judgement-debtors had spent the money for tmliiwftil lair- 
poses, and that Es. 1,000 were in arrears in village Deettlum." 

This is a clear narration of the disnhilities .nllegcfi 
■to attach to the property and wliat woidti or might uirect 
fhe property in the hands of the auction-purchuser. 

In the lower court the argument was that the pro- 
perty did not pass to Damodar Das because tlu' .sons of 
•the mortgagors were not parties to the decree It is 
obvious that to render a sale ineffectual on that gnumd it 
was necessary for the plaintiffs to imiw tlmt the debts 
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\V('r('. contrackHl for itiiinornl purposes, 
fiiik'd to lend evidence in the matter. 


They admittedly loa? 

Jagat Singh 


In this ('ourt, liowever, all other grounds of appeal jai narain. 
wen^ ahaiidoned and the plaintiffs appellants’ learned 
eounsel, Dr. <SVipra, eonhned himself to only one argu- 
ment— -that the sale eertifi<’at(^ did not transfer the equity 
of redemption to Damodar Dus heennae the nsufructuary 
mortgage' was saved and. therefore, the plaintiffs still had 
an existing right for the redemption of the usufructuary 
mortgage in suit. The one question, therefore, pre- 
senh'd to ns for decision is wliether by tlie sale of the 
‘i2nd of N(weniher, i88I, duly confirmed by the court 
executing fiu' deen'c, (he mortgagors’ riglit in the equity 
■of redemption was extinguislied or not. The learned 
oouusers argument was that the equity of redemption 
was pri'served to tlu' mortgagors. If so, the conclusion 
must lx? that nothing was sold. If the purchaser had 
been sonu' jawson other tluin Damodar Das, he would 
have paid Rs. lO.-KK) without obtaining any rights in the 
property, because*, on the one hand, ho was liable to 
redenqition, according to the learned counsel, by the 
mortgagors, and, on the other, a- usufructuary mortgagee 
was in physical possession of the property. It will be 
helpful to consider for a moment the situation as it 
existed on the 15th of May, 1879, when Bahadur Singh 
and Tundi Singh were ejected from possession of tlie pro- 
perty. TIk* rights of Damodar Das on that day were a 
charge on tu'o villages under the usufructuary mortgage, 
dated the ‘iOth of April, 1877, and a subsequent oharp 
on them under the sinqjle mortgage of the 24th of April, 

,1877. On village Deothan he bad two liens, one under 
the usufructuary mortgag(5 of the 20th of April, 1,877, 
and the other under the simple mortgage of the 
2-lth of April, 1877. Thus, after preserving his 
rights under the mortgage of the 20th of , A*pril, he 
was entitled to bring to sale the equity of redemption 
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1927 in all tlie three villages under tiu' sinijih' niurtgag<‘ 
jagat ApHl. It is wel! iveogni/i'd now that 

nabain equity of redemption is as nineh pnqn'rtv under 
^ the Transfer of Properly Aet as aelnal physiea! iinniov" 
able property. There ean be no donbt that whal lianit>dar 
Das did was to sue in 1880 for the sale of this equity of 
redemption, and, when a deeree was ptissi'd, \\haf wa.s. 
put up to auction was this equity of redjmqition. It was 
the equity of redemption owned by Hahathtr Hingh and 
Tundi which was sold at auction, and afUw tlie .sale it no 
longer remained their pro])crty. 

It was argued tliat the sale was voitl by riatson of the 
principles enacted, subsequent to the sale, in section of 
the Transfer of Property Act (No. IV of 188'il, which ran 
as follows : — 

“ When a mortgagee in executam of a decree for thu 
satisfaction of any claim, wlmtla'r arising under the juurtgage 
or not, attaches the mortgaged property, he shiil! not bo 
entitled to bring such property to sale otherwise than by in- 
stituting a suit under section G7.” 

What happened in the present case, however, was 
that the property (equity of redemption) was hronght to 
sale by instituting a suit similar to one under section 07 
of the Transfer of Property Act and not otherwise. 

Secondly, the terms of this section are much wider 
than the equitable principle applying to such a ensi', and, 

• therefore, the prohibition of the. enactment <*annot ht* 
applied in the very terms of the sectifui to a sale which 
took place prior to 1882. The equitable prineiple is now 
laid down in the present 0o(ie of (Hvil Procethtre, 
order XXXIV, rule 14, which repealed tlie provisiuns of 
section 99. The rule lays down : — 

‘‘ Where a mortgagee has obtained u decree bjr I he pay- 
ment of money in satisfaction of a claim nrisitig umler the 
mortgage, he shall not be entitled to bring the mortgaged pro- 
, perty to sale otherwise than by instituting a auit fur std« in 
enforcement of the mortgage.” 
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I’liis is llu' ('quiliihlc principle laid down by tlieir 
Lordships of the Trivy ('ouncil in Khmrajmal v. Daim^^kT singh 
(I). Possibly llu' allention of their Lordships was then jai naeam. 
not called to tlu' wider terms of section 99 of the Transfer 
of .PropiTty Act. What they said was : — 

“ Hut tiu' .huif^e has iuad(' a decree for redemption of the 
whole estali', (ju the fjround tliat the mortgagees could not 
acquire the e(]uity of redt'uiption directly or indirectly by 
pur<'haH(' at a court salt' except by a suit brought on the raort- 
gag(‘, on aci’ount taken and time specially allowed for 
redempti(m. 'I'lieir Tjordshipa throw no doubt on the prin- 
ciple. which has been acted on in many cases in India, that a ■ 
jiiortgagee cannot, by ohhtiniiui a money decree for the mort- 
(jiiye debt and taking the equity of redemption in execution, 
relieve' himself «>f his obligations as mortgagee, or deprive the 
mortgagor of bis I'igld to n'deeni on accounts taken, and with 
the other safegtuirds usual in a suit on the mortgage.” 

Wc arc of npininn thiit in 1881, when the sale took 
place, the principle of ctpiity enunciated by their Lord- 
ships was applicable and not a proliibition as laid down 
in section 99 of the Transfer of Property Act. In addi- 
tion to this, wc have already given reasons for holding 
that even if tiie principle of the provisions of section 99 of 
the 'I'ninsfcr of Ih-opm-ty Act applied in terms to the sale 
of 1881, the <'(|uity of redemjition in the auctioned pro- 
perty would not he saved to the mortgagors after the sale 
was conlirnu'd. 

Wc huv(‘ avoidcil, in disc:us.sing the learned counsel 
Dr. iSk/pf«’.s' arguments, a reference to a Pull Bench 
ruling of this (knirt, Lai Bahadur Singh v. Abhg,ran 
Singh (2). whi<-h would be a complete answer to Ms argu- 
ments. 'Phat ruling is in sharp conflict with an earlier 
ruling of a Divisional Bench of this Court, Sardar Singh 
V. Halan Lai (H). It was not necessary for us to inquire 
whether the sale of 18B.I was void or only voidable, 
becimsc'. the sale was not held in execution of a money 
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decree, nor in execution of a (leen'(' arisinj^ out 


of the 

jAGAT 8I^Gn mortgage which is the subject of tlu' present suit, 'i’hnt 
jai Nabais. decree itself was a decrcH* for sab’ on foot of a mortgapu' 


and obtained, as observed by tlu'ir liordships in hhairaj- 
mal V. Daim (1), “ on accounts taki'U, and with the other 
safeguards usual in a suit on the mortgage.’' It was a. 
suit for sale of the equity of redem])tion by a subse- 
quent mortgagee, a suit well recognized in tht'se prov- 
inces except during the period during which the rule laid 
down in the case of Mata D'ni KasodhitH v. Ka^im 
Husain (2), prevailed in this rourt. The facts of the 
present case are, in our opinion, similar to tliost* of Par- 
mmand v. DatiM Ram (3), with this <litT«'renet* that .sale 
of an equity of redemption is now held to have been etui- 
templated by the Transfer of Property A<’i. 'I’lu' learned 
Chief Justice, Sir John Htani.hy, ami Mr. .In, slice 
Banbrji held in that case that the salt' (like the one of 
1881 in this case), having been the outcome of a suit 
under section 67 of the Trnnsft'r of Property Act (Nhi, IV 
of 1882), did not offend against section Pt) of the Act. 

The appeal fails and is dismissed with costs. 

Appvnt disviisuvd. 


Before Mr. Justice Boys and Mr. JmtU't: Kcndatl. 

1927 NAND KISHOEE (Defendant) u . EAM 8AH111‘ (Plain- 

Marchf 29. ' TIFF).* 

Act No. IV of 1882 (Transfer of Praperfy Act), seetion titl— 
Purchase at auction of zamindari property ~Pt>s.<ieHsum 
delayed—Collection of rents by judyement-debiof-- 
Method of apportioning collections between judgement- 
debtor and auction-purchaser. 

Plaintiff, on the 20th of February, 1919, became t!ic pur- 
chaser at an auction- sale held in execution of a decree of some 

» '•w’w nt Oman Nath. 
Additional Subordinate Judge of Moradabad, dated tln< Ifltli of Wav. Hhn, 

■ Banwari Lai, City Mmiaif of Mora.latm.l. .tiUvl i!i<« 

11th of January, 1933. 

(1) (1904) LE 82 I.A., 28; I.L. (2) (IHOl) l.L.E.. 1!) All.. Uia. 

Oaa Oflblc.f 296. 

(8) (1902) I.L.R., 24 All., 649. 
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zainiiulari [a-oporty. IIo did not, however, get possession 
until sonu' time' in dniu', lOIi), and meanwhile the judgeinent- 
<l(>hlor liad niadt' certain collections on account of the -rahf of 

If rill, on suit by tlio anction-purdniser to recover from 
tiu' jndg'(*mcnt-(h>htor his proportionate share of the moneys 
<-olloctcd. that the rights and liabilities between the plaintiff 
and tlic dcb'ndant should have been determined on the basis 
of tIu' total riihi remt and the number of days in the rahi 
season, the defendant being given credit for a proportion of 
the rahi nmt based on the nnnd>er of days which fall within 
the period of Ins lawful piissession, and the plaintiff being 
<-redited with a share of tiu* rahi rent baaed on the number 
of days betwt'en tiu* ilate of his purchase and the date on 
which the rahi rent fell due. 

Thk facts of tliis case suiliciently appear from the 
jutlgciin'iii of tlic (’ourt. 

Muiisln Snraiti I’maad AKhthanu, for tlte appellant. 

Balm Piari ImI Haiwrji, for tlie resjKindcnt. 

Bovh atul Krn'DALL, JJ. : — Thcro was a decree 
aigainst tlm defendant, who is appellant here, as a result 
•of which tiu* property was pnt tip for sale, and on the 
*2()th of Felnmary, BUD, the plaintiff purchased it. He 
did not g'et possession till some time, in June, 1919. The 
■defendant made certain collections on account of the rahi 
of 1919. The plaintiff, therefore, was entitled to be 
recoupt'd something by the defendant, and the only diffi- 
culty that has arisen in this case has been on what basis 
ho was entitled to recover. 

The plaintiff having purcliaaed the property on the 
■2()th of l<Vbruary, 1919, and the rabi rent falling due on 
the 1st of May, 1919, by section 36.of the Transfer of 
Jh'opc'rtv Act “ all rent upon the transfer of the interest 
■of llui pi'rson entitled to receive such rent shall be deemed, 
•as bctwt'im the transferor and transferee, to accrue due 
from day to day and to be apportionable accordingly., but 
io bo payable on the days appointed for the payment 


I 
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19 27 thereof.” Tha kharif and ml>i pnynu’nt^. wore dui' in a 
Hand proportion of 10 annaH in tlu' nipp(' on tin' 1st of Ih'ci'in- 
Kishore Jjn, ||„, If^j of May in each 

Eam ygg^j._ rpijp aijiount, then, tlu' plaintiff would Ito (Uitith'd 

bARTJP. *> i * , . » j 4 ‘I 

to receive would vary acconlin|j[ uk ihv (iivisuue uiut he 
taken to be the whole rent for the whole year (tr the rahi 
portion of the rent for tlie rabi season of llu' year. 'I’lie 
case first came before a Single dodge of this Court, who, 
the point being arguable and without aullHulty upon it, 
referred it to a Division Reneh, as it was a ease whieh 
must arise again frequently in the future and govern 
important interests. Tlie question has laum argtnnl 
afresh before ns, and we are still without the assistaiu'e 
■ of any authority upon the |)oint. AVe have, thend’ore. 
merely to determine which, in view of .s<'etio!! 'Ui atu! the 
general circumstances of such a ca.s(', is the nutsi appro* 
priate method of dividing the rights tmd liabilities. 

It is at the outset clear that there is a sharp and 
easily determined demarcation l)ctwt‘en the proportions ol 
rent paid for the various sciisons, at tiny rate in the 
present case. About this there can be no disputm '{'he 
rent was divisible into 10 annas and (i annas, and no 
tenant could claim that his payment of the HI annas 
should be postponed until siuih period as the whole IB 
annas might be due. 

Similarly, the division of the year into the khdrlf and 
rahi seasons is sharply demarcated by the fixed dates on 
which payments for these respectivi^ seasons are to la* 
made. There is, therefore, no difficulty whatever in 
determining the rights and liabilities on the basis of tiu' 
rabi season and the rabi tent. 

If, on the 30th of Novemher or the Ist of December, 
a tenant had paid up his full 10 annas for the khtirif, 
what could be the rent which was gradually accumulating 
against him from day to day? It can surely only he the- 
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daily [troporlion of the mhi rent. Tliis is exactly the 
lenn whic'h is used in section 30 of the Transfer of Pro- 
jH'i'ty Act, wliich lays down as the basis the rent daily 
ttccruing. 

d'hat thi.s is (he correct vieAV finds support if the 
<|nestion is ri'fi'arded from another aspect which we may 
illuslrate hy an exaniiile. If tlie rent accruing from day 
to day is to he held to he the daily proportion of the total 
annual nmt, and the total annual rent is Bs. 160, the rent 
accruing from day to day is Bs. 160/865. The kharif 
season (May to November) is 214 days, and on the annual 
basis the rent accnu’d during the kharif period would be 
Bs. 160/865 x214, approximately lis. 94, but the ten- 
ant has a (leiiiKHl liability to pay 10 annas of the total, 
i.e., Bs. 100. Similarly, on an, annual basis the rahi 
liability would he approximately Bs. 66, while on liis 
contract the rahi liability would be Bs. 60. 

We are of opinion, therefore, that the rights and 
liabilities between the plaintiff and the defendant, the 
transferee and tlic transferor, should have been deter-^ 
mined on the basis of the total rahi rent and the number 
of days in the rahi season, the defendant being given 
credit for a proportion of the rahi rent based on tlie num- 
ber of days which fall within the period of his lawful 
possession, and the ])laintiff being credited with a share 
of the rahi rent, based on the number of days between the 
date of his purchase and the date on which the rahi rent 
fell du(‘. In order to avoid a remand or remitting an 
issiK' in the case, we. have discussed with counsel for the 
appcdlant and hsr th(i respondent the figures, and it is 
agrtH'd that, on tlu' basis already determined by this judge- 
numt, the defendant must be lield entitled to Bs. 228 of 
the rahi rent Bs. 4()-t. hdie amount of the collections 
which the defendant had made on account of rahi prior 
to th(' date when the rahi rent really became payr, 
able is Bs. 871. The plaintiff is, therefore, entitled to 


Nand ■ 
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W27^_have from the defendant a sum of Rs. I l.'f, phis inh'n'st 
Nani) from the date of his purchase io the date of nailizalion 
KisEOiib defendant. Allowinfi' ilu' appeal and setiinp' aside 

Sabot decrees of the lower courts, we lieeree aeeordinf>ly. 
The appellant will have his costs as aln'ady ilem-ei'd in 
the trial court and tlio lower appidlale court, and the 
defendant appellant hero Avill have his costs of the appeal. 

A p prat It Holt i'll. 


Before Mr. Justice Sulaimim and Mr. Jmticc limicrji. 

1927 MUNNI LAL (Dbfkndant) v. I’^RUriA (Pr.AmTnnd and 
UDIT RAM AND ANOTumi (Dkfundants).* 


Hindu la-w — Joint Hindu famitn—Partithn hctinrn sons ■« 
Effect of pendency of partition procerdiitijs on inortiiatjc 
given by sons— Nature of mother's estate in property 
given to her on partition. 

Pendirifi proceedings for the partition of joint funiily j>rtt- 
perty between the sons, the father lieing dead, tlio sons mort- 
gaged a portion thereof. On tlie completion of the partition 
the portion mortgaged fell to the share of the mother. 

Held, that the doctrine of Us pendens iipplieil and the 
mortgage was not binding on the property in the hands of the 
mother. 

Held also, that a mother at the time of partition has no 
share as a co-parcener. She is only entitled to maintenance, 
and if a share is given to her on partition, it is given to her 
by way of provision for her maintenance, and when tlu* neces- 
sity for maintenance ceases, the property will revert to the 
estate from which it was taken. Dehi Mimgal Pnmtd Emih 
V. Mahadeo Prasad Singh (1), referred to.* 

The facts of the case fully appear from tlie iudgc- 
ment of the Court. 


Q „ from a .liHW.rof Mir» Nadir 

Second Additional Subordinate Judge of Aligarh, dated the aSth of Eohruar'v'. 


(1) (1912) I.L.R., 84, AIL, 281. 
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Pandit Shiom Krishna Bar, for the appellant. 

Mnnwhi Pnnna Lai, for the respondents. 

SniiAiMAN and Baner,ti, d,T. ; — This is a defend- 
ant’s afjpc'al arising out of a suit for recovery of posses- 
sion (tf property hy avoidance of a mortgage-deed execut- 
ed by tlie plaintiff’s wins, and a decree passed thereon and 
the <-(mso(pient purchase', followed by mutation of names 
in favour of tlu' mortgagee. The plaintiff’s case, as set 
forth in the plaint, was that the original owner of this 
property was Paras Bam, who under an oral will had 
hequeatlu'd a one-third share in the estate to his wife, 
Musammat Phula; that her name has remained entered 
as lu'ir; that suhsecpu'ntly there was a private partition 
• between the sons in 1005 under wliich she got her pro- 
perty separated: that this has been followed by partition 
proeee<lingH in the rev('nue court under wliich a separate 
mahal was constituted; that in spite of all these facts the 
defendant No. 1 took a mortgage, from her sons Udai Bam 
and Ham (Ihander of the plaintiff’s share, which was in 
no way binding on her. The contesting defendant denied 
that there was any beipiest in favour of the widow or that 
she got any property on partition. He pleaded that 
her name was entered in the revenue papers for the sake 
of her consolation and she liad no proprietary interest. 
The learned Subordinate Judge has come to the con- 
clusion that the will set up by tlie plaintiff was proved and 
she entered into possession under the directions of her 
deceased husliand. He has further held that there was a 
private partition kitween the said sons at which she got 
a definite share, and lastly he has held that the revenue 
ctHirt prot’cedings were a bar to the defence. He has de- 
creed the plaintiff’s claim for proprietary possession of 
the property. 

We are not satisfied that the finding of the learned 
Bubordinate Judge as regards the oral will should be 
accepted. 


\ 




> 


i' 


I 


ji 


m\ 





THE INDIAN LAW KEP(»UT8, 


VOL. L. 


[The judgement then (iisciisscd (h<’ evidenee on 
■ the point and conclnded as follon-s | 

On the other hand, tlie linding of flu' h'arned Sid'or- 
■dinate Judge that there wan a partition aiiiong tlu' souk 
and that the widow got a share of ht'r own. niust hr 
accepted. This finding is not based on tlu’ oral ti'stiniony 
of two witnesses, Dip ChamJ and Bhuji Singh, hut is 
supported by plenty of documentary ('videnet'. d’he name 
of the lady has continued in the nnamue {lapm-.s for a 
long time and her assertion of a separali' proprietary 
interest in the property over which her nanu' i.s n'eonied 
has been accepted twice by the revenue eourl. In HH)?, 
when-an application for partition by anotlit'r pt'rson was 
made, she 'also applied that lier .share sliotdd !«* separated. 
Udai Earn, one of the sons, ohjeeted on the ground that 
she had no proprietary interest in tlie property at all. 
The revenue court by an order overruled this ohj(‘eti(jn 
and decided that she had a proprietary ijiterest. 'Phis par- 
tition, however, did not come ofT, a.s, for some ri*ason or 
other, the application for partition was either not 
pressed or was struck off. Subaetiuently in !‘Hh) an ap- 
plication for partition was made hy IMusammat I’luda 
herself, which also was objected to'hy Ihlai Knm. In 
spite of the Objection the partition court tlireete<i that tlm 
partition should be completed and five separate nuihufa 
have been constituted. It was during the pmuh-ney uf 
these partition proceedings that the main contest ing 
defendant obtained the mortgage in disjuite. \\*u art*, 
therefore, of opinion that it is not possilile for the eon- 
testing defendant to contend that th(‘ plaintifT doe.n nut 
possess any proprietary interest at all. T!u‘ urdm* ,.f the 
revenue court operates as a decree of a civil {'(turt and 
is binding on a transferee pendente. Ute. 

It is conceded by the learned vakil for ilu' appidlants 
that if the widow got the property on partition she would 
nave a Hindu widow's estate whicli would go to tin* line 
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of iter Inisbitnd on Iter (loath. This view is ©onfiriueA 
by a jn(ifj;oinont of their Lordships of the Privy Council 
in Drhi M(uuj(d Pranad Singh v. Mahadeo Prasad Singh 
(1). On the finding that the widow got the property on 
})rivate piirtition, the a])])oal must stand dismissed. 

Wv luity, however, na'iition that the argument of the 
loitmed vakil for the appellants, that in case she had ob- 
tained tliis property in lieu of maintenance tliere would 
he a limited estate with a vested remainder, cannot be 
accepted. As ohsern'd by their Lordships of the Privy 
Council in the case iTforred to above, a mother at the 
time of the partition has no share as a co-parcener. She 
is only entitled to maintenance and if a share is given to 
her on partition, it is given to her by way of provision for 
her maintenance, and when the necessity for mainten- 
ance ceases, the property will revert to the estate from 
whicli it was taken. It seems to us that the principle 
underlying the two cases is the same, and it is impossible 
to hold that the widow lias got a limited estate with a 
remainder in tlic sons. The appeal is accordingly dis- 
missed with coats. 

Appeal dismissed. 

Before Mr. Justice Snlaiman and Mr. Justice Banerji. 
OIJlDnAKI TjATj (I’MNTTPP) V. GOBIND KAI (Dbfbn,- 

mN'i').* 

Act (Lendl 'iVo. U of 1901 (Agra Tenancy Act), sections IQi 
and ‘201(B ) — Suit for profits — Presumption — “Shall 
presume.'' 

If the cniulitiouH laid down in section 201(3) of the Agra 
Tenuufy Act, 1901, are fidfiUed, the presumption raised is 
iiT('.l)uttal)le and concluHivc, and the court is not entitled to go 

* Swontl Ai.iifftl No. 470 of U)2f5, from a decree of II. Beatty, Addi- 
tional .Tndge of Saharaupur, dated the 9th of DeMinber, 1921, oonfiming a 
dwTw* of ttalmmn Baklwli CJadri, Aasktant Collector, first class,, of Sahaian- 

3 ur, dauHl the ‘2ml of July, 1923. 

(1) (1913) 34 AIL, 284. 


1927 

Aprils 26. 
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1927 into any such question as whether the {ihiintill niui (h'li'nilnnt. 

are members of the same joint family of which the (h'femhmt 

Lai is. the karta. Dnrga Prasad v. Hazari Simjh (i). uiui Shro 
Gob'ind Narain v. Bela Rai (2), followed. 

The facts of this case, so far as they are necessary 
• for the purposes of this report, apjH'ar Iroiu the judf^e- 
ment of the Court. 

Dr. M. L. Agarwala, for the appellant. 

Pandit NannadesJmar Prasad Upadhiya, for the 
respondent. 

• SuLAiMAN and Banerji, JJ. This is a plaintiff V 
appeal arising out of a suit for profits under section 11)4 
of the old Agra Tenancy Act against a lamhardar. 
The plaintiff’s name is recorded as proprietor of a 
specific area of land with a specific share of the 
profits. Tlie defendant is admitUally a lamhardar of 
the village. The parties are brothers. The courts below 
have dismissed the suit on a finding that the family is 
joint, and that a member of a joint Hindu family has no 
right to claim profits from the karta of the family. 

In our opinion, it was not ojien to the courts btdow 
to go into the question of the jointness or tlu' sepn ration 
of the parties. The plaintiff repudiated the suggestion 
that he was a member of a joint Hindu family. His- 
name was recorded as a proprietor in the revtunie papers, 
for the years for which the profits were (‘laimed. Under 
section 201, clausb (3), if the plaintiff is recorded as 
having the proprietary right entitling him to institute' 
a suit under the provisions of Chapter XT, the court shall 
presume that he has this right. The ilefendant's plea, 
that the plaintiff has no such right because the. family 
was joint, should not have been allowed to prevail. 

It was held by a Full Bench of this Court in the case 
of Durga Prasad v. Hazari Singh (1), that the words. 
“ shall presume ” in the section mean irrebuttable and 

(1) (1911) I.L.B., 33 AIL, 799. (2) (1932) I.L.H., l-t AIL. tlKL 
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coiK'hisivo, presuiuplioii. The learned vakil for the res- 
pondent relics oti an unroported case decided by Sunder g-ibdhabi 
Lal, d., natiK'ly, Dharmn Singh v. Ratti (1). That case 
jio donht helps him. We are of opinion that the learned 
Judge’s vi(nv tliat the presumption merely meant that 
the reeonh'd co-sharer had a proprietary right and did 
not mean that he had a right to institute a suit for profits, 
was not correct. Reading chiuse (1) with clause (3), it 
is obvious that the presumption relates to the existence 
of the proprietary right entitling the recorded co-sharer 
to institute a suit for profits under Chapter XI of the Act. 

The view of the Single Judge is contrary to that subse- 
quently expressed by a Bench of this Court in the case 
of Shea Narain. v. Ih'la Rai (2), where it was held that 
the presumption was nonetheless applicable because the 
parties to tlic suit may be members of a joint Hindu 
family. As nmiarked above, we think that the question 
of jointness should not at all have been gone into. 

We may note that the learned District Judge has 
relied on the fact that an entry in the wajih-ul-arz for a 
previous period indicates tliat the defendant collects rent 
as the manager of a joint Hindu family. This wajib- 
ul-arz nt)t being for the years in suit, cannot override the 
entry in the kheumt. It is also possible that a family 
may be joint in the year for which the wajib-ul-arz has 
been prepared afid may become separate afterwards. 

Under these circumstances the presumption under sec- 
tion 201, as interpreted above, stands. 

Wo accordingly allow this appeal and setting aside 
the decirtic of the courts below remand the case under 
order XIjI, rule 23, to the court of first instance through 
the lower appellate court for the determination of the 
correct amount of profits due to the plaintiff. 

Appeal allowed and cause remanded, 

(D (iai7) S.A., No. 448 of 1918, decided on the 1st of March, 1917. 

W u» ) ^^^22) I.L.R., 44 AIL, 616. 
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April, 26. Before Mr. Justice Iqhal Alt mail ami Mr. , lustier KrtttldU. 

NIZAM-UD-DIN (Plaintiff) r. AHMAD HUAI AN*D Cu.. 

(Drfhndants)* 


Civil Procedure Code, section 11 — ^iu'.s Indientix -Mutual and 
common acGOunt — Suit bij one fiartij on the aeeonnt 
followed by a decree. — Second and similar sui^ by the 
other party not maintainable. 

A and N were in the habit of }nireiia.‘iin{i juood.s of a 
.similar nature from each otlier, and of tlu'Hc transact ioua one 
mutual account was kept. On this account .1 sued and 
obtained an ex parte decree. N tried to pot this docro<' ,s('t 
aside, but failed. He then sued .1 on the .same accinuit for the 
same year., but beginning and ending about a month earlier. 

Held, that 'the suit would not lie, being barri'd by the 
principle of res judicata. Hook v. Adminisirator-Oeneral of , 
Bengal . (1), referred to. 


• The facts of thi,s case Hiiiliciently ttiipcnr front tlw. 
judgement of tlie Court. 

Pandit GopiNath Kunzru, for tlie apptdliint. 

Pandit Shiani Krwhna Bar, for the responthmi. 

Iqbal Ahmad and KENDAim, JJ. t—This iippeul 
arises from a suit in which tlie parties are' fotmtl to have 
carried on a mutual and common nccmuit; each of thmu 
purchased boots and shoes from the otluu'. 'Phe dcfcml- 
ant respondent brouglit a suit against the prt'.sent phiint- 
iff appellant in the Small Causes ('ourt, Agra, in \MA, 
which was based on the mutual account from the (ith of 


July, 1921, to the 7th of November, .1921, and he ob- 
tained a decree ex parte against the pn'stmt plaint iff. 
The plaintiff attempted to havc^ the c.r parte dt'crt'c set. 
aside, but without sueeess. He has now brought the 
present suit. In the plaint, which is datial the lOth of 
April, 1924:, he claims a sum ol Hs. H()7 on the husi.s cd* 
an acco unt due from the defendant from tlu' 9th of .fum*, 


_* Second Appeal No. 48.'i of 1i)2B fniin n (U«m>f of A O. 1 noll.„i 
Distnct Judge of Agra, dated tlie IHth <.f NovemlxT. .•oitfirioiiii! j 

decree of Alakh Murari. Mnnaif of Agra, dated tlu* 7th of .Iiilv ItWI 
(1) (19‘21) IJi.K., 48 Calts» mi 
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.1921, to the .‘h'd of Oetohi'r, 1921. Botli the courts below 
dismissed the ])lainti(l'’s suit on the ground of res judicata 
hut tlu'y have also expressed the opinion that the plain- 
tilT’s account in the present suit is not a genuine account. 

It has been urged in this Court on behalf of the 
a.ppi'llant tliat each of the parties had a separate account 
and that tlie transactions were independent and that each 
could form a basis of a separate litigation; that is to say, 
the present plaintiff could sue the defendant for goods 
sold by the plaintiff to the defendant, while the present 
defendant could sue the plaintiff independently for 
goods sold by tlie defendant to the plaintiff. It has, how- 
ever, betm found as a fact by the courts below that the 
account is a common and mutual account and this has 
been admiftt'd by tlie present plaintiff in the trial court. 
'Phe lowcu' ap})ellate court has referi-ed to the words of Sir 
Bahnks Pk.acock <|uoted in the judgement of their Lord- 
ships of the Privy ('(umcil. in the case of Hook v. Adminis- 
trator-General of Bengal (1), and this decision clearly 
covers tlie presimt case. There is no force in the present 
appeal and it is dismissed witli costs. 

Appeal dismissed. 


Before Jn.'itiee Bir Cecil Walsh and Mr. Justice Ashworth. 

PAPT.-VB NA1L\1N (Dbekniunt) v. THE JUTE MILLS 

(Piaintifk).* ■ . , 


Principal and agent — Forged hill presented hy aigent 
Liahilily of principal. . ' 

Plaintiff and defendant had dealings^ together and the 
defendant was in the haliit of paying to the plaintiff’s servants. 
One of the. plaintiff’s servants presented a bill, on which the 
dehuulant paid. The hill was afterwards found to be a 
forgery. , ' 


* Soctiud Awicua No. 54‘.) of, 1926, from a decree of H._ B. Holme, 
District Jiulffo of Ciwnporo, dated tEe 16th. of Dumber,. 1924, 
rt'verttinff ft decroo of Samp Ntirain, Second Subordinate Judge of Cawn- 

juw, dated Urn lUh of May. 1924V ^ 

* (D (ii)2t) I.L.R., 48 Calc.,, 499. „■ '4 
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Held, that the plaintiff waH liahU' to nial«' pood th<' 
'amount paid by the defendant. Bnrwhk v. Eiujlush Joint 
Stock Bank (1), followed. 

Dr. Kailas Nath Kaijii, for tlu' iippollant. 

Pandit Gopi Nath Kiinznt, for the n'spoiuleni. 

Walsh, J. : — Tliis appeal imist Htteeeed. On the 
findings of the court below the ease is unarguable. 'PIu'. 
plaintiff and defendant had dealings togetlu'r and the 
defendant was in the habit of paying to the plaintilT's 
servants. The plaintiff’s servant Ram Nath presented a 
forged bill on which the defendant jtaid. 'Plie learmal 
Judge in the court below has found that if it had been a. 
genuine bill, the payment would hav(‘ Ix'en a good pay- 
ment. A man who does a tiling through an agent does it 
himself in the eyes of the law and, thert'fore, thi' pn*- 
sentation of the forged bill was just as iinadi the aet of 
the principal as a genuine hill. As was said in the lead- 
ing case of Barwick v. Nmjlish Joint Stock Bank (1) : 

“ It is true that the jiriaeijial has not aulhorii'.i'd the parti- 
cular act but he has put the agent in his place lt> do that class 
of acts and he must be answerable for tlie manner in which 
the agent has conducted himself in doing the huHiness which it 
was the act of his master to place him in." 

Ashworth, J. I agree with the. view of my learn- 
ed brother on the law, but would point out that the evi- 
dence did not establish that this particular servant Ram 
Nath had ever been entrusted with the duty of presenting 
bills to the defendant firm but merely that otlnw siTvants 
in the employ of the plaintiff, of no superior degree to this 
Bam Nath, were entrusted on various oecastniis with the 
duty of presenting bills. On this (wultmee 1 hold that 
the lower appellate court had some evidenee to support 
a finding of fact that the presentation of the bill by Ram 
Nath, even though not within the scope of his aid.ual 
authority, was within the scope of his api)arent authority. 

(1) (1867) L.R., 2 Exch., 269(266). 
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H\‘ 'j'ni-; — The order of tlie Court is that the Apra^'^^&. 

Appeal be allowed and the plaintiff’s suit be dismissed ' p^btab 
with costs throughout. Naeain. 


Appeal dimed. 


Ih’fvrr Mr. Justice SithniHim and Mr. Justice Boys. 
GHAIUB Jb\T AND anothhr (Pdaintots) c. MUKH LAL 

KAI AND OTIUCHS (DEPENDANTS).* 

Act No. XVI of 1908 {Indian liegistration Art), section 17(b) 
— Registration — Compromise — Recital of agreement het- 
vu'en the parties to a mutation case coupled with a reguest 
that the property in suit might be partitioned in a parti- 
cular leay. 

Held, followiti^f the priiieiplea laid down in Satrohan Lai 
V. Naijeshu'ur Prasad (I), Bakhta war v. Sundar Lai (2) and 
Mahomed Musa v. .Ighore Kumar Ganguly (O), that a docu- 
ment filed in a mutation ensc which merely set forth that the 
parties had settled tlie matters in dispute between them and 
that they desired that the property in suit should be parti- 
tioned in sm-h ai\d such a manner was not a document the 
registration of which was necessary. 

The facts of this case sufficiently appear from the 
judgement of Boys, J. 

Dr. M. L. Agarwala, for the appellants. 

Munshi Narain Prasad Ashthana and Munshi Balesh- 
wari Prasad, for the respondents. 

Boys, J. — ^This appeal raises the hitherto much 
<lebated question as to the effect of the non-registration of 
A document presented to a mutation court asking for the 
nam(',H of the applicants to be entered in a particular way 
And fit the same time setting forth in one form or another 
that the parties have come to an agreement between 

* S^tsemd Apiwi'al No’ isF of 1926, from a decree of K. A. Sams, 
District Judfto of CUmJiipur, dated the 8rd of December, 1924, 

n (ie-preo of Kaja Ham, Additional Snbordmate Jndg© of .Baiua, aatea 

12th of Boeombor, li)28. ^ ^ ^ n io ah oio 

0) (UnO) I9 Oudh Cases, 75; (2) (1925) I.L.B., 48 AIL, 213. 

85 Indian Oasos, 770. 

(8) (1914) I.L.B., 42 Calc., £01. 
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themselves. The docunuMit in (HU'stion sit\s that thi' 
Ghabib Eai parties have consulted amongst theniselvt's {niusulrlidf 
mukh‘ Lal hui) to the effect that ccrtfiin areas of land shall remain 
Boys,'j. in the possession of the several applicants respiadivt'lv; 
that they will be liable for their own slum's of <lu' n'nt, 
and shall have no concern with each otherhs .shares and 
they will be bound by this i^uU'hmmuli. Aft<'r setting- 
forth these facts they pray that entry may be madt' in the 
revenue records in accordance tiu’rewith. 

Entry in the revenue records was madt' accordinglv 
and for some nine or ten years the part it's have a<'ti'd oti 
this arrangement. We have' lu'cn referivd to some I '2 or 
15 decisions of this Court, and I Iiave carefully 
examined these and a numlu'r of others, It is not nt'c’t's* 
sary to re-state the old argmm'nts on this sitie ami on that, 
which have been urged many times <tver and rt'porh'd 
in many decisions. It is ch'arly possihh* to pick out 
isolated words and phrases in this documcjd. which, it 
may be argued, indicate, though perliaps imlermitely, 
a declaration of title. I am putting it in the mmi t'xtjvn’u* 
way in the plaintiff’s favour. On tiu' otlu'r hand I agri'c 
wholly with the view of Mr. dnstice Irndhay, t\m\ 
Judicial Commissioner of the Oudh (’oitrt, rt'ported in 
Satrohan Lal v. Nageshwar Pmmd (I). It is desirable 
in my opinion, not to found a decision in tlies(' eases {)n 
a particular phrase here and tliere, hut to take a broad 
view of the circumstances under whieli the' juirtieulnr 
document was written, and then, keeping in mind that 
broad view, to determine the matter in accordauee with 
the principles laid down in the case to which I have ri>- 
ferred and which are in essentials the principh's adoph'd 
by the same Judge and by Mr, Justice Biu,aiman in 
Bakhtawar v. Sundar Lai (2). Taking the facts of this 
case broadly, it is clear that there was a dispute hetwet'ii 
the plaintiffs and defendants, each of them claiming to la- 
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('iititU'd lo tlu' projH'i'ty of tlu' (kreused. Mutation pro- 
(‘('('dinp;.'^ ('oniiiH'ncod and they wore settled between the 
parties, 'riuu-i' is nothinj^- wlmtewr to show that there 
would have Ix'en any necessity for a document being 
drawn up ludween tlu' parties at all, but for the fact that 
it, was lu'cessary to si'cure the termination of the mutation 
proeei'dings and lUH-essary to secure, that termination in 
(‘onformity with (he arrangement arrived at between the 
parties. Ihir this purpose it was necessary to set forth 
the (('i-ms upon which tlu* parties luid come to an agree- 
ment in reh'H'nce to the particular matter of the entry 
of their nanu's against particular portions. I would 
further refer to llu' dt'cision of their Lordships of the Privy 
Couneil in Mtiluonnl Mttsa v. Agliore Kumar Ganguly 
tl). Applying the principles of those cases and more 
especially the prineiph's set cmt in the judgements of 
Mr. ,IuHti<’e LiNiisAV and Mr. Justice Sulaiman, I 
untdd hold that the d<«‘unient in question was prepared 
merely with a view to indicating to the revenue court 
tht' maimer in which the jiartics liad agreed that their 
names should ht* entered. 1 think it would be wrong 
to hang, upon the phrasi's that the parties would pay 
their own shares of the rimt and he hound by the terms 
upon which they had agnu'd as set out in the document, 
a finding that tlu' ikieuinent created or declared a title. 
As to the meaning of the term “ declares ” reference may 
he made to the judgement of M'r. Justice Lindsay at 
fmg'e 774 of the ease Sairahnn Lai v. Nageshwar Prasad 
(' 2 ). 

I would, therefore, dismiss the appeal with costs. 

Hulaiman, J. T fully agree. 

Appeal dismissed. 



19-27 


Ghakib Eai 

13 . 

Mukh Lal 
Bat. 
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REVISION AT. ( RUM I N AT. 


Before Mr. Jits'fiee Ijiiidmtj. 
EMrEROli V. IA)DA1.» 


Act No. IX of 1890 {Indian Rniliratis Aet), .mdion.i a( I) and 
122—“ liailwdij ” — Staff-quarters not pari of a “ rail- 
way ” within the nteaninij of section 8(41. 


Staff-quarters or any buildinff of a resident ial cliaraeter. 
though they may be on railway land, cannot be dtamn'd to lu> 
a part of a “ railway ” within the meaning of seetion :ii ii 
of the Indian Railways Act, 1890. 

Where a person was found playing cards at the house of 
a railway employee, situated hetweeii two railway lines, and 
there was no evidence to show tliat his entry on tluw' premi.ses 
was unlawful : held, that he could not rightl\ lu' eonvieti'd 
under section l^il of the Railways Aet. Marijani .lujar v. 
Mercer (1), referred to. 

This ivas a reference mnde by the Additionnl St'ssitms 
Judge of Mirxapur. The fitets of the ease HuiVieiently 
appear from tlie Sessions tludge’s order. 

Miinslii Ktimwla Prasad, for tlie npplicjtnt. 

The Assistant Government Adviicate tl>r. .1/. Wtili- 
ullah) for the Crown. 

The following is the Referrinn Order : — ■ 


“ The applicant was tried summarily by the Magistrate 
and was fined Rs. 10 under seadaon 12‘i of the Imlian Hailwavs 
Act (IX of 1890). 


Two things are necessary to bring a man under that 
section, (1) that the place of entry must be ' railway ' as ili‘. 
fined in section l(t) of the Act and (21 tin* entry should havt' 
been unlawful in the inception. If tin' entry was not unlaw- 
ful in the beginning, neither part of tin' si'etiou 1'2'2 of the A.d 
would apply. 

Prom the judgement of the leanu'd Magistnih* it is clear 
that the place where the accused was found is occupied us tpiar" 
ters by the railway employees. In Maryam Aiyar v. .Mercer 
<11, it was found by a Division Bench of the Madra.s in;!li 


* Criminal Beferonec No, of 
(1) (19,4.1) 23 Jiulian C’a.HOH, 177, 
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(.'iviu't that ‘BliiiT-tjUiirters or any Iniilding of a residential cha- 1927 
racter cannot lie deenied to ho jiart of a raalway’ within the 
ineaniny ol .section d (4) oi the Act, and so a conviction nnder v, 
section I'i'd of the Act was set aside asiiinst tlie accn,sed in that 
case. 'I'lie lact tliai tiie {)]ace hapitens to l)e between two lines 
makes no difl'erence in this case, as the lines by tlienuselves are 
<|uite apart and tiu'i'e can lu' even private land between the 
lines. 

.\s I'ejiards the st'cond point also there is no evidence at all 
to show that the entiw of tlie applic.a.nt wa.s unlawful in the 
beo'inninfi'. The learned Alaju'istrate has pn’eanmed too much. 

He has not referred in his jndf^'einent to any evidence to show 
tliat the accused liad c'one to the jdaee with tlie object of 
yarn 1)1 itifi'. The Station Master does not prove it. AVliat 
lie says is that when lie went there some persons who were 
there ran a-way and an eniptiV card case was found. It is a 
lono; juhip to presunu' from an empty card case that there was 
a pack of cards also there, and if it was, it was used for 
j.>'amlilinjf. IMayiiif.; of cards is an innocent pastime in all 
<dasses of peoplt' in this country. Mere playinjf of cards is 
no offence under the (iambling' Act and if a friend of an 
employee of a railway compaiiy asks his friends to play with 
cards at his Iioiise, he thereby commits no offence, nor the 
■entry of sncli friends becomes unlawful under section 122 of 
the Act. Kueli invitations are the order of the day even among 
the society people and it would act very Iiardly if such invi- 
tations ari' held to he illegal. Nor does the fact that some 
■other {leople ran away raise any presumption against the 
applicant who rmiiained on the spot. Other people’s conduct 
is not at all mentioned by tlie Station Master in his report 
nor was the accused called upon to answer that charge. I 
think this conviction sliould he set aside on botli the grounds : 

<1) that the w'clion 122 ofihe Act did not apply to the locality 
as it did not come under the definition of railway and (2) that 
the leitiau'd Magistrate had no legal evidence before him to 
prove that the entry of the ap|)licant was unlawful. Let. the 
record he sent to the Hon’hle High Court with the recom- 
iiiemlation that the conviction of the petitioner be set aside, 

■along witli any explanation the learned Magistrate may think 
proper to Hiibinit,** 
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Lindsay, J. : — For tiu' reasons givt'ii in (he nnic'r of 
the Additional Sessions Judfiv I aeei'jit (lie reh'renet' in 
this case and direct that tlie eonvietion of (lie lu'lilioiu'r 
be set aside and that the line, if [laid, he refunded. 

((('('('pit tl. 

appellate CIVIL. 

Before Mr. Justice SuUmian atid Mr. tJusiirr lUnu rji. 
JAIKAEAN SINGH and ormois' (nnKKNOAXTsi r. SHl'.o 
KUMAE SINGH (I’laintiki.') and Ml'SAMMAT KATl,. 
EAJI KUAE (Hkfendant).* 

Mortgage — Redeniptioii — Morlgaijrd proiirrtij sidd for orri'iirs 
of rent tohich the mortgaijee teas bniiiul to pitij I'lirrlut.'n 
by mortgagee — Rquitij of rede nipt ion lud lost. 

The mortf^ugee of a lised rule holding, wlm wuh undi*r 
a covenant to pay the rent of the ludding to the /.iiiiiiiidar. made 
default in such payment, in conseqitenee of whiels the hohling 
was sold, and it was purehasi'd hy (he mortgagee iiinwelf. 
Held, that the mortgagee could not hy his {)vvn wrongful h«’( 
deprive the mortgagor of his rights, and the mortgagor’s 
equity of redemption still suhsisted. Kairah Sidliie Stizitr 
Ally Khan v. liajuh Ojoodhyantm Khan (1». Knlnppa bin 
Giriappa v. Shivaya bin Shhdingaya ('it and litilHiji v. Magni- 
ram (8), referred to. 

Tnn.facts of this case are fully stall'd in the judge- 
ment of the Court. ’ 

Babu Piari Lai Bancrji, for the appellants. 

Pandit K. N. Laghatc, for the ri'spondents. 
SuLAiMAN and Banhh.ii, tM,-— d’his is a deleiiilants’ 
appeal arising out of a suit for redenijttion. 'I'lie plain- 
tiffs predecessor, Earn Kumar, made three usufructuary 
mortgages of his fixed rate, teutincy in suci'essiou. In 
April, 1888, he mortgaged about (> bighas and odd to 
Plak i m Singh for Ka. 272 which was redeeimible in IdfiB 

No. 0f){) of U12S, tmn ii (loiTt-o of K. t! ll„ri..T, 
pistnot JudKo of Benares, dated the (H,h of .latniarv, ISW.'., cuHlitminj.- n 
decree of Ah Ausat, Subordinate .ludge of .Tmintmr. <htl.>a tl„. !tr.f ' of 
JNovember, 1924, 

(1) (1866) 10 Moo., LA., 640. Wl flHiit) I.L.U.. o,, 

(3) (1896) IJj.It,, 21 B.'in., HUIL 
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Fasli. In Novi'inhi'r, 1888, he mortgaged another 8 im 
bighas and odd of his fixed rate tenancy to Sheo Mangal 
for R,s. 550, wliich was rc'dee.mablo in 1306 Fasli. About 
*2 bighas and odd of the iioJding still remained in the 
'possr'Ksion of the mortgagor. In 1894 lie mortgaged the s\ngil 
entire holding for a suiu of Es. 1,352 to Naud Kumar. 

Jle 1(1 1 out of the mortgage-money Es. 272 for payment 
of the first mortgage in 1302 Fasli and Es. 550 for pay- 
iiK'iit of tlu' sc'cond mortgage in 130() Fasli. It was agreed 
lidween the mortgagor and the mortgagee Nand Kumar, 
that the latter should redeem tlie prior mortgages and after 
paying the rent due to tlie zamindar should appropriate 
tlic profits in lieu of inh'rest. It is quite clear that if all 
the parties liad stuck to their agreements, the tenant 
morttuumr would not liavo been liable to pay any rent 
wliatsoever after the year ,1894. Idie first two mortgagees 
were liable to pay rent in proportion to the areas in tlieir 
possession and the remainder was mortgaged to Nand 
Kumar who iTecarne liable to pay rent in proportion. It 
is also apparent tliat if Nand Kumar had redeemed 
Hakirn and Shoo Mangal, ho would have obtained 
possc'ssion of tlic entire holding and would have paid the 
entire, rent to the Earnindar. In either case, the tenant 
mortgagor, after the mortgage of 1894, was relieved of 
his duty to pay any rent to the zamindar, though of 
course as regards tlie zamindar his liability to him in the 
eye of the law remained. 

Default was undoubtedly made by all the three mort- 
gagcH's and the zamindar brought a suit for arrears of rent 
of 13()-1, 1305 and 1306 and a part of 1307 Fasli. He 
impl('ad('d not only the tenant-mortgagor, but all the 
three mortgag'es, and the revenue court passed 
a (U'cn'e against all of tlumi. It made the tenant and the 
first two moitgagees liable for rent up to 1306 Fasli and 
made tlu' moidgagor and the first and the third mort- 
gagiH's liable for the rent for 1307 Fasli. The fact w^as 

r*» 
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that in Jetli, 130(3 Pasli, Kami KniMar, tlu' tliird na.n 
gag'ce, redeemed tlie second mortgage in favour ol Shoo 
Mangal. Slieo Mangal was thus not made liable for au\ 
part of the rent for 1307 iOisli. 

About Ra. 80 only wen' paid in salisfaelion of tlu* 
decree and for the balance the decrei' was exc'cnb'd. At 
first the area in the possession of Hakim Singh was put 
up for sale and purchased by a man named Ajodbia, who 
was a servant of Nand Kumar. Hitkim Singh juii in tin 
objection that he had paid his share of the decree and that 
the sale had been brouglit about by Kand Kumar in 
collusion with the qurq-amin. In the nieantinu' Ham 
Kumar died. Tliis first sale was actually si't asidi', 
Subsequently the whole of ttu' tenancy was put up for 
sale and purchased in the name of Ham .^utar. Hoth the 
courts below have found that this man was a cart-driver 
of tlic mortgagee Nand Kumar, and that the juircluist' liv 
Earn Autar was in fact brwimt for Nand Kumar. In 
fact subsequently when Ram Autar died, his widow 
ti’anaferred the pi'operdy to the heirs of Naml Kumar. 
This sale was duly confirmed. 

The heirs of the mortgagor, Ram Kumar, have 
brought the present suit for redemption against the heirs 
of the third mortgagee, Nand Kumar. Roth the court.s 
below have decreed the claim. Tlu' delendants contt'iitl 
that inasmuch as the sale of the eipiity of redeiuption 
was effected and confirmed, no right vests in the heir.s 
of Ram Kumar and no suit for redemption is maintain- 
able. The argument on their behalf is that the ain't ion- 
sale not having been set aside, it cannot now be ipicstioncd 
and the defendants must be deemed to have acipiircd the 
rights of the mortgagor absolutely. 

In our opinion, the mortgagor. Ram Kumar, was in 
equity not liable to pay rent to the Eamindar when he had 
made the three mortgages and contracted with these 
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inoriganoos tliat they would pay rent direct to the i 927 
zaiuindar. The default, if any, was entirely that of the j«kaean 
mortgagees. We have already remarked, as has been 
actually found by the first court, that Hakim Singh had 
paid lus quota, of tlie decretal amount. There was, there- saw! 
lore, no longer any default by Hakim Singh. Even if 
tlu're had Ixh'u default by Hakim Singh, we would still 
hold that it being the duty of Nand Kumar to redeem 
Hakim Singh and get into possession and pay rent, Hand 
Kumar would also be res{)on8ible for any arrears of rent 
that might be due from Hakim Singh. This must 
be the true position as against the mortgagor. Earn 
Kumar. 

As H'gards Slieo Mangal Singh, it was again the 
<luty of Nand Kumar to redeem him and to pay rent to 
■the zamindar. Nand Kumar did actually redeem Sheo 
Mangal in ,Jetli, 130() Fasli. There is no direct evidence 
on the record to show under what terms the redemption 
took place, but we are entitled to presume that all accounts 
were settled between the parties and that after Sheo 
Mangal was redeemed, Nand Kumar stepped into his 
shoes and undertook all liabilities. That explains why 
the revenue court did not make Sheo Mangal liable for 
any rent for the subsequent period of 1307 Fasli. Al- 
though, therefore, the zarnindar had obtained a decree 
jointly against his tenant and his mortgagees, it is ap- 
parent that in equity the mortgagor was not really liable, 
and that if he were made to pay anything to the zamindar, 
he would have equities against his mortgagees who had 
in fact committed default. A wrong was, therefore, com- 
mitted by Nand Kumar, admittedly as regards part of 
the decree, and in our opinion as regards the whole amount 
due, a.nd it was in consequence of that wrong that the 
tenancy was put up for sale and sold. Fortunately for the 
mortgagor, the property was actually purchased by the 
mortgagee liimself who liad committed the wrong. 
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The queBtioii before ns now is wlH'ltu'r the heirs of 
the mortgagor can still claim a right to nahuMn the 
property. Teclmicaily s[H'aking. llu'ir prop('rty has been 
sold at auction, bvit in equity it was .sold on a(>eonnl of 
the wrrong committed by the vm-y person who has pur- 
chased the property. In the case of Sairnh Sitlhvr Xu,-:iir 
Ally Khanx. Rajnh OJvodhyanim Khan (1) (heir Lord- 
ships of the Privy Council held that a moiigagi'e who had 
wilfully suffered an estate to fall iido arrears of (iovtum- 
ment revenue and then had entered info an agn'ement 
with another person to bid for the estati' wlum solti at 
auction, was estopped from saying that tlu' ('tpiiiy of 
redemption did not subsist. The principle underlying 
that case Avas followed by a Bench of the Bombay lligli 
Court in the case of Kahipjw bin (JiriapjHt v. Shiraijn 
bin Slmlingaya (*2), where also, when a mortgaged’ 
property Avas sold at a (lovernmeid sale for arrears of 
reA'enue OAving to the mor(gaget''s <lefiudt. it Avas ladd liiat 
it did not affect the mortgagor’s right to redeem. The 
same principle Avas adopted l)y tlu' same High Court in 
the case, of Bahaji v. Magnlrnm (B). It sammus to us tliat 
these cases lay down a sound jiriiuuple of law Aviiich 
prevents a fraud being practised on iimocmd. parties. If 
property is sold oAving to the wrongfid act and <lefault 
of the mortgagee himself, he cannot Ik' allowed to claim 
it on the ground of his own wrong, for no cause of action 
can arise out of the Avrong. In our opinion the mortgaget> 
undouhtedly oominitted a lireach of his coidr.act when he 
made default in paying the rent due to tlu' Eamindar. 
He cannot, therefore, be allowed to gain advantage oid- 
of his oAvn breach of tlia t contract. 

We accordingly uphold the decree of tlu* court below 
and dismiss the appeal AA'itli costs. 

Ajipaal (UainiKsi'd , 

(1) (1866) 10 Moo. I. A., 840. dWl.A) l.L.R., .ju itnio,. -Wd. 

(8) (1808) I.L.R,, 21 Bmn., .SOfi. 





g". - 


ALLAHABAD SERIES. 


41 


VOL. L. 


FULL BENCH. 


Befart'. Jiifitiee Sir Cecil Walsh, Mr. Justice Miikerji and 
Mr. Justice Banc.rji. 

PARSOTAM SAIl.\N (Orjector) v. BAEHMA NAND and 
OTHERS (Opposite parties).* 

Cicil Procedure Code, order XLT, rule 5 — Execution of decree 
— Staij order passed by appellate court — Sale held in igno- 
rance of the order — Validity of sale. 

Whei’o !i subordinaite court, went on with the execution of 
a doci'et' and sold certain property in ignorance of the fact that 
an order for stay had been ])assed by the High Court, and the 
property ■was purchased by a third party, it was held that, 
tliere bejng' no otliei' objection, the sale must stand. Salm 


* Kirsl. Apiieal No. 1 of from a iLwco of Ganga Nath, Subordi- 

ainlf .IihIki' of Monutalmil, ilivtril llm 2i)th of AugUHt, 1025. 


(1) (lOOr.) 24 A.L.J., 510. 

Ct) (1H72) N.W.l'. U.C.R., 13B. 

(f.) (1K74) N.W.l'. H.G.K., 854. 

(7) !1SU2) I (\W.N., 220. 

(0) (10110) l.fj.l!., M'lL 


(2) (1017) 1C A.IJ..T., 4C. 

(4) (lasO) I.L.R., 2 AIL, 6f-0. 
(0) (1880) I.L.R., 12 All., 06. 

(5) (1006) I.L.R.. 38 Calc.,, 027. 
<101 (lO'Pl T.I..lt., .38 Mad., 760. 


1027 

Aprils 27. 


\'(tnd Kishore v. Shadi Rani (1), distinguished. The Ganges 


Flour Mills Co. V. Shadi Ram (T), Nanidh Singh v. Musani- 
inat Sohun Kooer (d), Mian. Jan v. Man Singh (4), Maijha 
Si)igh V. Jhow Lai (5), Sant Lai v. Umrao-un-nissa (6), 
Hesscsswari Chatedhurany v. Harro Sundar Mozumdar (7), 
Hukiim Chand Bold v. Kamalanand Singh (8), Muthu Ku- 
marasami .Roiether v. Kuppusami Aiyangar (9), Ramanathan 
■Chetty V. Arunaehellam Chetty (10), and V enkatachalapati 
Rao V. Kaineswaraninia (11), referred to. 

Per T\Iv!icER,n, J. — The princijde of stare decisis dees not 
apply, as tlie question raised is not of substantive law but of 
procedure alone. 

Ill this cnsti an order ex parte was made by a Judge 
of the High Com’t, probably between 10 and 11 o’clock in 
tlic morning on the 21st of January, 1924, staying a sale. 
The sale in (piestiun was fixed to take place after 12 on 
the 2lHt of Januai-y and, tlierefore, |)robably took place 
after the order of tlie Judge on tlie same day. The order 




(11) (1917) I.L.R., 41 Mad., 151. 
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was not comnuinicatod to tiu' coiiri. or. at ao_v ralo. tli(> 
.pabsotam court below did not receive notice of (fie <irdt'r until tlu' 
23rd of January. That was too la((’ to prt'vent the sale 
taking place, because it had alreaiiy taken pl.aet' and the 
property had been purcha.sed Iiy a third party. Tluu'i' 
was no valid objection to the .sale on the nierits, but nhjee- 
tion was taken that the .sale was invalid, having t.aken 
place after the order of stay of the 21st of January iibovi' 
referred to. The order of stay was nhfaiiu'd e.r putiv, 
that is to say, behind the back of the otlu'r side, at a time 
when the applicant knew quite well that any order which 
w^as made could not be conmninicated to the court below 
in time to prevent the sale. On that ground, on the 27fh 
of February, 1924, a two Judge Bench of this Court hehl 
that tlie application in tlie iiresinici' of the (Jther .side ti> 
grant the stay must he rejeided heeau.se the sale had 
taken place already. The executing court tvfttsed 
.set aside the sale. Th(> ohjt'cfor thereupon apptailed to 
the High Court. This a|)penl coming hi'fore a Ihmeli of 
two Judges was referred to the CmEE .IfsTim.; for the 
appointment of a larger bench, in view of the decision in 
Sahu Nand Kishare v. Shadi Ram (1). 

Munshi Sham hku Nath Seth , for tlie appella nt . 

Dr. Kailan Rath Katja and Maulvi M iikhtat Ahaiai!, 
for the respondents. 

Mukerji, J. — This appeal has been reftu'red to a 
Bench of three Judges nt the instance of the learnerf 
Judges who first heard it. The reason for the reference 
Avas that they felt doubtful aliout tlu* soundness (.f t In- 
case of Sahu Nnnd Kishare v. Shadi Ram t D. 

The question for deoision is whether, in the circum- 
stances of the ca.se, the stay order passt-d by the High 
Court should have the effect of nullifying a sale that \\"is 
held before the order of this Court could be communicated 


(1) (hm\) *24 A.L..T , .mi. 
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eitlier to the court below or to the officer conducting the 
sale. 

The facta of the case are given in the referring order 
and I will mention them very briefly, only in order to 
indicate the precise point I have to decide. The judge- 
ment-debtor, who is tlie appellant before this Court, filed 
certain objections to the execution of a decree held against 
him by the decree-holders respondents. His objection 
was dismissed by the execution court on the 12th of 
January, 1924. The date fixed for sale in execution 
of the decree was the 21st of January, 1924. On the 
same 21st of January, the judgement-debtor, on the 
strength of his liaving filed an appeal against the order of 
the 12th of January, 1924, put in an application for stay 
of the sale fixed for tlic same day. Apparently, the at- 
tention of tlic learned Judge was not drawn to the fact 
that the sale was going to be held on tlie very day he was 
passing tlie order, for, otherwise, I take it, he would not 
liave made an order the compliance with which would 
have been practically impossible. , The stay was granted 
and was to be till the disposal of the hearing of the rule 
issued. When the rule was returned, the Judges made 
the following order: — “ The sale having already taken 
place, no stay order can be passed now. The applica- 
tion is accordingly rejected.” 

The sale advertised for the 21st of January, 1924, 
took |)lacc in due course. The purchaser was a person 
other than tlie decree-holder. The judgement-debtor 
applied in the court below for setting aside the sale on 
various grounds, with only one of which Ave are con- 
ceriK'd. 1 1 is other grounds for setting aside the sale 
were not substantiated. The present ground did not find 
favour with tlie court below. 

The appellant’s contention is that the mere fact that 
this Court ordered the stay of the sale was sufficient to 
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make the sale a millity. It is arRurd thai ii was not 
necessary for the stay nrdt'r to lake (dTcri ihaf if sh.add 
‘ have been conmninicated, eithi'r lo (bo ooiirt boluu . nr in 
\\AKD.'' officer conducting tia' sale. Tiio appollani takt's bis 
Mukerii, j. f5tand Oil the ruling in Sahu Xa»i<l Kishoir v. .Shtuli h\n)t 
(1), already mentioned. 

The que.stion raised lias bci'ii a subjoot-maiior of 
rnucli difference of o|)inion in various coiirls. In (his 
Court the opinion has been, mostly, in the ajiptdiani's 
favour and it was argued on (hat account that on the 
principle of stare deeisls we should follow previous oases. 
In my opinion this princi[)le does not apply. It is not a 
question of substantive law, on a particular inter|iroia- 
tion of which titles have been acquired, it is a question 
of procedure alone and any cases that may come up in 
future for decision will lie decided aceordiny to tiur 
present jiidgenu'iit, if we bappim to differ from tlie pre- 
vious cases. 

It appeals that in this ( ourt casi's have been deeidi'd 
on two grounds. In some cases it has been said that the 
very fact of an apiiellate court [wssing an order for stay 
# of execution took away the jurisdiction id' the lower court 

to proceed with the execution and that, therefore, the sale 
must be treated as a nullity. In other cases the ground 
for decision has been this: Although the appellate 
court s order has not been communicated to tlie court 
bdow or to the sale officer, it is that (he fact 

of the passing of sucli an ordtu* has been spread as a 
rumour and possible bidders have refused (o hid to the 
full value of tlio property. It appears to me (hat the 
second ground for setting aside' a salt- is based m. a pre- 
sumption of fact and is different from the question of law 
before us. It has been found in this case, as a fact, by 
. the court below, that tlieiv was n,, irn'gularit’v 
, in publishing or conducting the sale, 'ritere'*' is no 

(1) (lOlIG) 'n A.L.,I., 510. 
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finding that tlie order of stay Avas known to anybody 
bidding at the sale. Indeed, in the circumstances of the 
])rcKent case, the presumption of fact is that the order 
was nT)t known to anybody present at the sale. Let us, 
however, go a little deeper into the question of rumour. 
A rumour lias not always got the truth for *its foundation. 
It may turn out to be true, and it may turn out to be 
false. Wlieii an application for stay of execution is 
actually rejected, a rumour may be afloat that it has 
heen granted. It is, therefore, unsafe to base any con- 
clusion of law on a mere surmise that a rumour as to the 
frutli may liaAV reached the bidders. If, however, it be 
established that one of the parties to^the execution has 
been responsible for the spread of a rumour which has 
pri'judiced the other party, the sale will probably be 
set aside on tlic' ground of fraud or other personal grounds 
Kue.h as estoppel, etc. Each case wdll havn to be dealt 
with on its own facts. It is unsafe to lay down a gen- 
eral rule, a rule of law, on a pure surmise as to facts. 

That being so, we liave to examine only those autho- 
rities wliich lay down that the mere passing of an order 
for stay was sufficient to oust the authority of the execut- 
ing court to proceed with the execution. 

The cases cited are numerous and are : — 

Nonidh Singh Y. Mvsammat Sohun Kooer (1), Mian 
Jan V. Man Singh (2), Maijha Singh v. Jhow Lai (3), 
Sant Lai v. Umrao-wi-7iissa (4), The Gayiges Flour Mills 
Go., Ltd. V. Shadi Ram (6) and Sahu Nand Kishore w 
Shadi Ram (6). 


i liavc! examined each and every one of these cases, 
Init I am not satisfied that any proper principle has been 
laid down in the cases which have been decided in a 


(1) (1873) N. W. P. H. C. R., 136. 
(8) (1874) N. W. P. H. C. B., 864. 
(8) (1917) 16 A. L. J., 46. 


(2) (1880) I. L. E.. 2 AIL, 686. 
(4) (1889) I L. E., 12 AIL, 96. 
(6) (1926) 24 A. L. J., 519. 
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manner the appellant woiil<l want im In tleenle Ihh ensm 
In Calcntta tliere are two cmki's 

BesscMitari ClioirdhiiniHij v. Siindtir .lltorn//;- 

dar (1) and llnkiiiit Clnnid Hoid v. Iuiiu<iliuiitiid*Siiiiili 

( 2 ). 

In Madras there arc' tlnve cases : 

Muthiikuinarasaiiil Huirtlivr \ . Kiijijiiistniil A iiiiiiujiir 
(3), Ramatiathan Chctlij v. Arini{trlii'll(i))i Vlitilij i |A, 
and Ven'katachukpnti Ran v. Kauin^'inirtiDniDi 

The Calcntta eases are conllictine^ 'I’he two tairlii'r 
Madras cases hold conHictiiif^' views and the law has heen 
settled there by the Pull Benclt case in 11 Madras, 

In tlie recent cases, in which it has Ix'ei! hehi that by 
the appellate court inakinif an (U'der for stay iIh* Itnvi'r 
court’s authority to execute its own decree is .superseded, 
reliance has often heen placi'd on American authorities 
and specially on Freeman's hook. One of the }(*arned 
Judges deciding the case in II Mailras has pointed out 
that the Ainerican rule is based on the pe<udiar law 
obtaining in some oi the State's and is not a safe guitle to 


In such state of authority 1 thiidv it sah* to rely <in 
general principles and on the innguage of tlie law. 'I'he 
law is contained in order XLI, rule A. of the Code t»f 
Civil Procedure and lays down that tlu' mere til- 
ing of an appeal shall not operati* as a stnv 
of proceedings, but the aftpellnte court may (U'de’r 
stay of execution. Now, when an nppt'llate court- 
orders stay of execution it gives a diivetion to some- 
body. The execution is not in the luuuls of the apiiellate 
court. It has to tell the court of first instance that it is 
to stay its hand in the execution of its ik'cri'e. It neees. 
sarily follows that if the lower court has no infonmitiou 

(3) (1J09) I.L.R., 88 Mad., 74. (U lUlIH) |. 1,. R.. an Mn.I,. TOfi. 

(5) (1917) L h, R., 41 Miul,, ini, 
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of the order of tlie ap|)ellatc court it cannot stay execu- 492? 
tion and tlie execution must proceed. What principle, Parsotam 
then, is there on whicli.we arc bound to hold that what 
n-as done in perfect good faitli and in possession of clear 
jurisdiction becomes mdl and void solely because, un- 
known to tlie court below, an order had been passed? 

Taking analogy from general life; if 4 directs his agent 
B to purchase a. ton of vdieat from G and then counter- 
mands his order and if B, before lie receives the subse- 
quent order of i, makes the purchase from G, can 
it be contended with any show of reason that the pur- 
chase by B is not binding on A ? The court does nothing 
beyond selling tlie judgement-debtor’s property on be- 
half of the judgement-debtor. It only carries out what 
the judgement-debtor is morally bound to do. When 
n sale proclamation is made, it is announced to the world 
that, on such and such day, such and such property 
will be sold to the highest bidder. The public are in- 
vited to come and bid. If an innocent third party 
makes tlie purchase, ivill there be any moral justification 
for the court to say, later on, that he would not have his 
money’s worth, although he took so much trouble to pro- 
<‘ure the money, to come to tlie place of sale and to bid, 
simply because there was an unknown oi'der passed be- 
fore the sale? On moral grounds such a procedure will 
have to be condemned. In this connection I would like 
to cite the observations of their Lordships of the Privy - 
Council in the case of Kala Mea v. Harperink (1), at the 
last page. Tlieir Lordships deafly call the sale officer 
an “ accredited agent of the court.” 

If, theji, I am right in saying that a stay order is no- 
tliing but an order directing somebody to do an act, that 
order cam liave no effect on the action of the person so 
directed, till the party has Icarht what his instructions 
It is not merely sufficient to say that the officer 

(1) (1908) I. L. R., 36 Calc., 823, 334. 
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conducting the sale is to he iield hlinni'h'ss hir his coii- 
Paesotam duct. That goes without saving. 'I'lu'n' cimid hr no 
V possibility of charging such an ofruH'r with niisht'ha- 
viour. We must go further and say that tlu' net of tlu' 
oficer or tlie lower court is good and valid fm- the .siiuple 

reason that they never knew that they W('re direeied to 
AUikerit, ^ different way. 

There is no question of any dignity of the appellate 
court nor is there any question of juris<iietion involv(>d. 
When the lower court sells or delivers possession in exe- 
cution of a decree, it connnits no disivispeet to tlu> appel- 
late court if it is not aware that tiu' appellate etuirt has 
ordered otherwise. Our law does not take away the 
jurisdiction of the court of first instance to I'xeeute it.s 
own decree, on tlie ground that an appeal has been filed. 
On the other hand, it podtii'flij itffinDx the proposition 
that such a jurisdiction suhsists. ^I'la* tpteslion has, 
therefore, to be decided on general i>rineip!es and on a 
common sense view of tilings. It is true that certainly 
is very often convenient, hut you cannot apply a rule like 
that everywhere. Instances tnuy Ik- fraineif where it is 
dangerous to apply it. 

In the case of The Ganges Fhtir M ills' Co. I J. v. 
Shcidi Ram (1), a stay order was ohtained on misrepre- 
sentation of facts, but the sale took place because the 
order could not he communicated in time to the proper 
- quarters. The stay order was. later on. .set asidi- on 
the ground that it liad been ohtaitu'd by fraud. It was 
held that the sale was good in spite' of the stay order. 
If the rule of certainty had been applietl it shm’dd haw 
been held that tlie sale was had because there wa.s the 
certain and clear order for its stay. 'I'lie facts in ihf 
case of Sant Lai v. Umrao-tm-nissa (ti) weri' ililferenl 
In that case there was^io order of the appt'llali' court, 
but the executing court itself had orderc'd a stay at the 
last moment. It was held that th(> power of tht' sah' 

(1) (1917) 16 A.Ij.J., 40. (2) (ISSO) I.L.U,, 12 All,, IHi, 
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officer to sell was derived from the court and the court’s 
order of stay deprived him of that power. In this case, 
it is not necessary to say whether Sant Lai’s case was 
rightly decided. But if it were necessary to decide the 
point, I should hold, with respect, that it did not lay 
down good law. It is undoubtedly true that the sale 
officer derives his authority to sell from the court. But 
so do all agents from the principal. But who has ever 
heard that the principal is not bound by the agent’s act, 
if the agent is unaware of the fact that his authority has 
been revoked? A sale, officer acts on behalf of the court 
and is, to the extent of his duties clearly defined, the 
court’s agent. The court is bound to confirm a sale 
except under circumstances well defined. It has no 
arbitrary power to set aside a sale under all circumstan- 
ces. If, then, it is urged that the more fact that a stay 
order (uncommunicated) was made, made the sale 
illegal, some better reason must be found than that the 
officer l:recame functus officio without his knowing this. 

Broadly speaking, an order for stay of sale is passed 
by a court executing a decree, on three grounds. First, 
where it is found on an inquiry under order XXI, 
rule 58, of the Civil Procedure Code that the property 
attached and sold belongs to a third party. In such a 
case, if the sale has really taken place, it will be set aside 
on the ground that the property sold did not belong to the 
judgement-debtor an'd that, therefore, the court could 
not sell it. In such a case it will probably be open to 
the purchaser to have it established in a suit that the 
property did belong to the judgement-debtor and was 
rightly sold. The second case where the stay is ordered 
is where the court is apprised of some serious defect in 
tlie proceedings. For example, it may be shown that 
the property has been materially misdescribed, or an 
incumbrance has been 'proclaimed that does not exist. 
In such cases the sale would be set aside on the ground 
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’ of luatcrinl invgtilariiv in pultlishing or oomlucting tho 
sale, provided tlie dereel. fins led In siiltsinniia! htss in iht' 
price I'otclied. Tiie third class is where the judpeiiH'nt- 
debtor appears late and eitln'r on part pauntnil ol’ the 
decree money or with tlu' <‘ons('nt of the tjni'ree-hnhlt'r 
successfully persuades the court to pass a stay order. In 
such cases there would Ix' no ground for setting aside tlie 
sale. 

A clear and substantial distini’tiiui must lie drawn 
betAvecn cases where the di'cree-hohh'r has made the pur- 
chase and wdiere the purchaser is a third party acting in 
good faith. The decree-holder cannot shakt* oiT his 
character as such uiendy by reason of his auction-pur- 
chase, and ho is bound by all ordt'rs passeii in the cast'. 
A stay order, therefore, will opt'rale against hint jiitd it 
may be that a purchasi' by a decree-holder will lie set 
aside on the mere ground of ilu' ptissing id’ ti sttiy order. 
On the same principh', wdiere tt sale is lu'id in exeention 
of an cx parte decree, tlu' fact, tluit tlii' deeret' was sttiise- 
quently set aside, at the instance of llu' defemlant does not 
affect the title of a third party purchaser, though it does 
affect the title of the plaintiff, if he makes the purebase. 
For a party to a proceeding must fake subject to all 
orders passed in the ease. 

In the case of Sahn Nand Kinhorv v. Shadi Ham ( I ), 
the decree-holder purchased one of the properties and the 
other was purchased by a third party. 

On the above grounds I have no lu'sitution in 
holding that the lower court was right and tlu' appi'jil 
should be dismissed with costs, the sale lu'ing perfectly 
good. 

Walsh, J. — I entirely agree for tlu* m-asmis given 
by my learned brother and hir those alrc'ady given in our 
referring order. 

Banerji, J . — I agree that the sale was a gooei sale. 

Appeal d'mmin!ied. 


(1) (1926) 24 A,L.J.. 611). 
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APPELLATE CIVIL, 

Before Mr. Justice Mukerji and Mr. Justice Boys. 

BAIJ NATH PEASAD and others (Defendants) v. 
NAEAIN PEASAD and others (Plaintiffs).^ 

Civil Proccdiire Code, order XXIII, rule 3; schedule II, para- 
graph 16 (1) — Arbitration — Award — Decree passed with- 
out allowing time for filing objections — Appeal. 

The parties to a peiuling- suit appeared before the court 
and stated that they would accept the statemeut which three 
pleaders of the court, wliose names were mentioned, would 
make without taking oath, or, if they were not unanimous, 
tlie statement of tlie majority. Tlie jdeaders were to decide 
all tlie points in dispute among the parties and were also to 
-dispose of tlie (|iiestion of costs. On tins .statement of tlie 
parties being recorded, the court referred the case to the three 
pleaders. Tlie pleaders, after several adjourmnents, filed a 
long stalieiuent in writing, and thereupon the court proceeded 
at once to decide tlie case in accordance with the statement, 
and, on judgement being given, a decree followed. 

Held, tliat the proceeding was not an agreement or com- 
promise, to vdiich order XXIII, rule 3, of the Code of 
Civil Procedure would apply, Init was an arbitration. Taking 
it as an arbitration, the court was wrong in not allowing the 
parties time for filing objections, and an appeal would lie from 
its decree. Tursi Ram v. Basdeo (1), Muhammad Asgliar Alt 
Khan v. Muhainmad Imtiaz Ali (2), and Hinianchal Singh 
V. Jativar Singh (3), referred to. 

This wtxs an appeal by some of the defendants. The 
suit out of wliicJi it arose wms one for partition. On tli6 
'24tli of January, 1924, some of tlie parties and 
the counsel for others appeared before the court and 
stated tliat tlicy wamkl accept the statement whicli the 
three pleaders of tlie court, wlmse names were mentioned, 

* Kirnt Appeal No. ;r.)5 of U)'2t, from a decree of Sarup Narain, Second 
Suborclinalcj Judge of Cawnpore, dated the 9th of April, 1924. 

(1) (19‘2th 24 A.L.J., 7U.T (2) Weekly Notes. 1898, p. 200. 

(3) (1924) I.L.IL, 46 All., 710. 


1927 

Aprils 28. 
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1927 would make without takiu^ir ontii. They agriH'd that if 
baij Nath the pleaders were not vunminious in ilu' ninkiiiiLj; of tho 
statement, the statement of the miijority would prevail. 

^Tsa^. pleaders were to decide all the points in dispute 

among the parties and were also to dispose of tlu' (pu'stion 
of costa. On this statement of parlies being reeonhal. 
the court referred tlie case to the thret* pleadtu’s. 'I’lie 
pleaders took time frequently, and ultimately on tlu' Uth 
of April, 1924, made an application to the court saying 
that the statement they had intended to make was a long 
• one and it wwild be much better if they tiled a writtim 

statement. They accordingly on that very ilate I'ded a 
written statement. 

On this statement being filed, the court ’at once 
proceeded to decide tlie case in accordance wilh tlu* state- 
ment. On the judgement being given a diTrec followed, 
and it was against this decree that the ai>peal was tiled. 

Some of tlie defendants, on the 22nd of April, 1924, 
filed objections to tlu' decision of tlu' three phaiders. I’ho 
court treated the objections us applications for review 
and realized court-fee stump aeeordingly. ritimately 
the applications were dismissed for (h'fauti on the Ihth of 
December, 1924. In the meanwhile, tm the I9th of 
November, 1924, this appeal lind lieen filed, 

M-umhi Narain Prasad A.shihana md yinnahl lUiind 
Bihari Lai, for tlie appellants, 

Munshi Shim Prasad Sinha, for the respondents. 

The judgement of Mukkiui, . 1 ,, after stating tlu- 
faots as above, thus continued 

It is contended on behalf of the appellants that the 
•whole proceeding in the court below was in the iiaturi' of 
an arbitration, that the so-called written slatement of tlu* 
referees was notliing but an award, and, tlicu'efore, tin* 
court was bound to give the appellants 10 days’ time to» 
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file objections to the award. It was argued in the alter- 
native that if the application of the 24th of January, 
1924, together with the “ written statement ” of the 
three pleaders be regarded as an “ adjustment of the 
suit ”, then such an adjustment could not be accepted 
by the court without the sanction of the court to it. 

On behalf of the respondents the learned counsel 
argued that the proceedings in the court below were 
neither an adjustment nor an arbitration, but it was 
something different altogether. He referred us to certain 
•cases in which it appears that where the parties agreed 
"to be bound by the statement of a certain third party, 
it was held that’ the statement should be accepted as 
binding on them, wliether any oath Avas taken by the 
party making the statement or not. One of the cases 
is Muhamnml Asghar Ali Khan v. Muhammad Imtiaz 
Ali (1), another case is Himanchal Singh v. Jatwar 
Singh (2). Neither of these cases has anj^ clear applica- 
tion to the facts before us. On our reading of order 
XXIII, rule 3, of the Code of Civil Procedure, we do not 
regard the whole procedure as an adjustment by the 
parties of their differences ‘ ‘ by any laAvful agreement or 
compromise We understand that rule 3 of order 
XXIII refers to cases where the parties themselves come 
to an agreement. It may be that they asked some third 
person to settle their difference, and on that person 
giving an opinion the parties accepted it as good enough 
for themselves. In such cases it is the unity of the 
minds of the parties that constitutes the adjustment. In 
the case before us the parties referred a very complicated 
suit for partition to the decision of three gentlemen who 
had nothing Avhatsoever to do Avith the families of the 
parties. Their ” Avritten statement ” shows that they 
themselves regarded their functions as those of arbitra- 
tors, for they say : ‘ ‘ We had to decide the dispute of each 

(1) Weekly Notes, 1898, p. 200. (2) (1924) I.L.R., 46 AIL, 710. 


1927 

Bai.1 Nath 
Pbasad 
z. 

(N A RAIN 

Prasad. 


Mukerji, J. 


54 


THE INDIAN I.AW UEI'OHTS. 


I VDI, L. 


party separately uikI to inspect and exaniine tlit' htiJiis, 
bau Nath whicli toolv Considerable time.*’ ^V(' an' of opinion, 
i). therefore, that the whole proceeding was one of arldtra- 
reference, tliouyli oral, was n>dneed into 
writing and it was signed liy or on beliaif of all the 
parties. The award is in writing and is sigm'd In the 

Mukern, J. i -j j. * 

tirbitro.»torB. 

That being so, the question is whether an appi'a! 
lies. In Tarsi Ram v. Basdeo (I'l, decided by tlu* 
present Bench, an award was made by certain arbitratoi". 
and on it being sent back to the arl)itrators they reftisi-d 
to re-consider it. The leiirned dndge acci-ptial the award 
althongli the arbitrators Inal refus('d to re-consider it and 
made a decree on foot of that tiWiird. This Jhmeh field 
tliat tliat was an award tlie liinility of wbieb was not con- 
templated by law. Stivss was laid especially on the 
language of elaiisi' (‘it of paragraph if. of scbednle If of 
the (Jivil Procedurt' Code, d'lie same prittciple applies, 
and w'c are of opinion that the award in the present ease 
is not final, it not having been pronmnieed in the eir- 
ciimstances mentioned in clatist' (D of paragrajdi |(i of 
schedule II to the Code of (’ivil Proceilure. 

Ihcio can be no doubt that the leariu'd Ktiliordinato 
Judge sliould have allowed the parties t.-n days* time to 
object to the awnrd. After considering the objections, 
if any, it was open to the leariu'd diidge to n(*eept the 
award if ho saw no rea.son to remit it ami then to ni.ake 
a decree on foot of the awau'd. WI' must now direi‘t the 
learned Subordinate Judge to take up the matter from the 
stage at which the case arriv('d propm'ly. 

We allow the appeal, set aside the (ks’ive of flu- court 
below and remit tlio case to the learned Subordinan' 
Judge wdth the direction that he should re-admit the suit 
on its original number in the register and dispose of it 
(1) (W20) 21 A.L.J., ror,. 
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according to law. Costs here and hitherto will abide 

the result. bati kath 

Prasad 

Boys, J. — I would only add that there is to my 
mind striking difference between the phraseology of prasad. 
order XXIII, rule 3, and paragraph (1) of the second 
schedule relating to arbitration. Order XXIII, rule 3, 
clearly and very strikingly deals with an agreement 
which has been arrived at, while the main agreement to 
be arrived at under the arbitration paragraph is an 
agreement which is to be arrived at in the future. 

Appeal allowed and cause remanded. 






Before. Mr. Justice Iqbal Ahmad and Mr. Justice Kendall. 

S.HEOAMBAR SINGH and anothee (Plaintiffs) v. SHEO- i92t 
AMBAIl SINGH (Dependant).* - B mi , 28. 

Act (Local) No. II of 1901 (/\gra Tenancy Act), sections 95 
(md 1G7 — .Act (Local) No. Ill of 1901 (United Provinces 
Land Revenue Act), section 42 — Suit for a declaration 
, that defendant is a trespasser — Effect of previous decision 
of a revenue court as to defendant’s status. 


In proceedings under section 42 of the United Provinces 
Land Revenue Act, 1901, to whicli the zainindar was a party, 
a revenue court decided that the defendant was a non-occu- 
pancy tenant, and tlie •zainindar made no appeal against this 
decision. Subsequently, the zamindar sued in a civil court 
for a declaration that the defendant was a trespasser. Held, 
that the suit could hot be maintained, the previous finding 
of the revenue court that the defendant was a non-occupancy 
tenant being binding upon * the plaintiff. Jagannath v. 
Bahoant Singh (l), ret6rred to. 

The facts of this case sufficiently appear from the 
judgement of the Court. 

Pandit Uma Shankar Bajpai, f or the appellants. 

* Bacoiul Appeal No. 598 of 1925, from a decree of Abdul Halim, 
Second Additional Subordinate Judge of Cawnpore, dated the 23rd nf Decem- 
ber, 1924, conhrming a decree of Shri Nath, Officiating Munsif of'Fatehpur, 
dated the 22nd of December, 1923. 

(Ij (1922) I.L.R,, U AIL, 692. 
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Sheoambab 

SixNGH 

V. 

SHEOARiBAB 

Singh. 


_ Mimslii Girdhari Ld Aijanrda, for tlio n'spondoiU. 

Iqbal Ahmad and Kkndai.l, d-l. 'I’liis in a st'cond 
appeal by the plaintiff whow suit has larn disniisst'd by 
both the lower courts, ddu' circuinstance.s an' hriclly 
as follows. One Jodha Hinp'h was an occ'iipancy tenant 
in a holding of whicli the plaitdill sippeilant is the sole 
zamindar. Jodha Singh died in h'aving, it is al- 
leged, no heir on wlioin the occupancy tenaiu'y could 
legally devolve. Musannnat Shiva Piari Knnwar. the 
, widow of his brother, was admitted to the cultivation <»f 
the holding and recorded as a non-occupan<’v tenant 
with the permission of the appeliaiit's agi'iit. * Siu' in- 
stituted a suit for arrears of rt-nt against thi' pre,s('nt 
defendant respondent, and la-r suit was decreed by tht^ 
first court, but in appeal the two parties came k> a eotn- 
promise. The defendant tiu'reafter made an application 
nnder section 42 of the Land Revemie Act to have hi.s 
name recorded as the non-occuj)ancy tenajil ttf the 
holding. The application was o})po.sed liy Miisamnmt 
Shiva Piari, and the plaintiff was a party to those pro- 
ceedings. Tlie decision of the revenue court was that 
the name of the defendant respondent should be re{'or(h'd 
as non-occupancy tenant of tiu' holding, with the remark 
that he was the adopted son of Jodha Singh. 'Fhe plnin- 
■ tiff, therefore, filed the present suit in the civil court for 
a declaration that tlie defendant is not tIu' adofjfed son of 
Jodha Singh, and the lov'er courts have* di.sniissed his 
suit under section 167 of the, Agra Tenancy Act of HK) I 
Eeliance has been placed by both the courts below on’ the 

oi Jaganmth V. IMimnt Shu/h {i), a r^ettera 

Patent Appeal of tliis Court. 

It will be seen that the relief claimed bv the tilain- 
tift m the plaint, namely, a dc'claration that tIu' dt'fen- 
dant IS not the adopted son of Jodha Singh, is not a matb'r 
hat could be finally decided in a revenue court. The' real 

11) (1922) I.L.K.. u All., «;y. 
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contest, however, between the parties related to the occn- 
pancy tenancy. The plaintiff appellant’s object, as shown sheo-^mbab 
in paragraph 7 of tlie plaint, was to dispossess the defend- 
ant of tlie liolding. The circumstances in the case refer- 
red to are very similar to those in the present case. The 
plaintiff’s suit there was that the defendant was a non- 
occupancy tenant and that the adoption of the defendant 
by the former occupancy tenant was illegal. The relief 
sought in the plaint was a declaration that the defendant 
was not the adopted son of the former occupancy tenant, 
but the object of the plaintiff was to prevent the defendant 
from establishing his claim to succeed to the occupancy 
holding, and it was decided that tlie ratio decidendi in all 
such cases must be what was the real contest between the 
parties, and what w?as the real object of the suit. It was 
found that tlie proper course for the plaintiff was to 
bring a suit for a declaration under section 95 of the 
Tenjincy Act, and that in spite of the plea put forward by 
the plaintiff in regard to the adoption the civil court 
had in the cii'cumstances no jurisdiction. 

An attempt has been made, on behalf of the appellant 
hy Mr. Ba.jpai to distinguish the present case from the 
one referred to. Ho argues that the case put forward 
here by the plaintiff is not that the defendant is a non- 
occupancy tenant, but that he is a trespasser, and there- 
fore no suit under section 95 of the Tenancy Act could 
lie in a revenue court. As a matter of fact it is no- 
whpre clearly stated in the plaint that the defendant is a 
trespasser, and if the plea is accepted now, it will also be ■ 
necc'.ssary to allow the plaintiff further to amend his 
plaint and to sue for possession in order to comply with 
the provisions of section 42 of the Specific Belief Act. 

Even if we slmt our eyes to these difficulties, however, 
it appears to us to be clear that the question of whether 
the defendant is a trespasser or a tenant has been decided 
by the proceedings under section 42 of the Land Eevenue 
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Act. The plaintiff was a party to those [a-oecM'dinys. and 

sheoamb.\ii ]](3 made no appeal ag'ainst tlu' (h'cision that tlu' (it'h'ndant 
was a non-occupaney tenant. It was suggested that tlit' 
decision of a revenue court in niisetdlant'ous pmceedings 
under section 4‘2 woidd not pn'vent tin' plaintill frotii 
establishing his claim in the civil court. 'I'lie last si'ti- 
tencc of section 44 read with section Ibi, however, makes 
it clear that this is not the case. 'Phe entries in life 
register referred to in clauses [a) to ((/' of section tbi may 
be challenged in the civil ccnirts. d'hey relate to matters 
of proprietary title. Tlu* entries n'I'ern'd to in elanst' <<•> 
of section 32 are expressly excluded from the last setitence 
of section 44. They n'lnte to persons cultivating or 
otherwise occupying land as distinct from jiroprielors. 
nnder-pro])rietors, and revt’inie-frt't' Imlders, and it ap- 
pears, therefore, to lu' <pnte clear thai the tinai decision 
in these, cases would n'st with thi' reveinu' eonrfs, and 
wall be binding on tlx' parties to the proceedings. The 
decision in tiu'se procs'c'dings that tlu' defendant is a non- 
occupancy tenant is, then’I'ore, himting on the' [daintiff 
and it is fruitless to speculate what would he his posit ion 
if it were open to him now to jilead that the defendant is 
a trespasser and- not a tenant, h’or these reasons we 
dismiss the appeal with costs. 


Apjit'dl (lisniifiSf'd. 
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Bifoia Mt. Justice Suhiwum and Mt. Justice BaneTji, 

KISHAN LAL (.Pl.‘\intipp) p.- BAM LAL AND OTHERS 
.(Dependants).* 

Act No. I of 187‘2 (Indian Evidence Act), section 92 — Evid- 
ence — AdniksihiUtij of evidence- to shoio that two osten- 
sible sales were in reality one transaction of exchange — 
Pre-empt ion. 


Held (1) that evidence is admissible to show that two 
documents wliieh on tlie face of them were two separate sale- 
deeds were really intended to carry out one transaction, 
namely, an exchange, and (2) that, this being the case, no 
.suit for pre-emption could lie. Hanif-un-nissa v. Faiz-un- 
nissa (1). referred to. 

IhiR I'acts of this case, so far as they are necessary 
for the purposes of tliis report, appear from tlie jiulge- 
nient of the Court. 

M iinslii Narain Prasad Asthana, for tlie appellant. 

Mr. A. Samjal, for the respondents. 

SuLAiMAN and Baneeji, JJ. : — This is a plaintiff’s 
appeal arising out of a suit for pre-emption. The spit 
was contested, inter alia, on the ground that the deed of 
sale was in reality a deed of exchange with regard to 
whiclt no suit for pre-emption could lie. The court of 
first instance held that it was a sale and decreed the 
claim. On appeal the learned Judge has come to a con- 
trary conclusion. 

It appears that on the 5th of Marcli, 1924, two docu- 
ments were executed, both purporting to be sale-deeds, 
one by Ram Singli and Kama of the property in dispute 
in this case for a sum of Rs. 100 in favour of four sets of 
persons, and the other by these four sets of persons of a 
cattle-house for a sum of Rs. 100 in favour of Ram Singh 

* Second Appeal No. 131 of 1926, from a decree of M. 1* P. Her- 
clianroder, Additional Judge? of Agra, dated the 2nd of December, 1925, revers- 
ing 'a decree of Monindra Nath Baner i, Mirasif of Fatehabad, dated the 17tb 
of Jnlv, 1926. 

(1) (1911) 33 AIL, 840. 
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and Kama. These two docuiiK'nis wi'iv |H’i";('nte(i I'or 

IvISHAN . • i . • ,1 -» , 

Lal registration on the saiiic dale and wcw simul- 

R®;!! taneonsly. The learned diuifiv has ipum'd ’ the [iarol 

evidence led to show that the doetimeids were iioi inde- 
pendent deeds of sale hut represented oiu' transaef ion. IU> 
has, however, relied on certain eirennistantia! evidtniee 
and then come to the conclusion that lluw t'ornuai one 
transaction, namely, that of an exchan{>e. lii' has also 
found that although the price entf'nal in (In' dtK'nnu'nf.s 
was Es. 100, the fair price of the projx'rlit’s t'xehanpi'd 
was only Es. 25. 

In our opinion extrinsic evidence was admis.silde for 
the purpose of showing that these two documents, though 
purporting to be separate sale-de('ds, were in it'alitv [)art 
and parcel of the same transaction, which was one of an 
exchange. We may refer to the case of Uanij-HH- 
nissa v. Faiz-mi-nhsa (1), decidt'd liy their laird- 
ships of the Privy (louncil. Hueh eiddenei' whi(‘li 
shows tliat two documents exeeuted and registered on 
the same date are part and parcel of one fi’ansaetion and 
in fact represent only one transaction, dot's not amount to 
. leading evidence so as to vary the tt-rms of a tioeunu'nt. 
It was, therefore, open to tiu' leanu'd dudgt' to take into 
account such evidence. It, tliereftire. follows that his 
finding that the transactions were Jiot two separatt' sale 
tiansactions but only one transaction of exeliangt* must 
be accepted. • The plaintiff has, thert'hin', no right to 
pre-empt the transfer. 

The appeal is dismissed with costs. 

Aiipcal (lintnisst'tl. 





(1) (1911) I.L.E., 88 Alt., 841). 
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Before Mr. Justice Sulaiman and Mr. Justice Banerji. 

KUNDAN LAL (Defendant) c. AMAR SINGH and others 1937 

(Plaintiffs).* April, 29 . 

Act (Local) No. XI of 1922 (Agra Pre-emption Act), sections 

Vd and 20^ — Pre-emption — Successful suit by one of several 

rival pre-emptgrs no bar to suit by others for a share of 

the property pre-empted. 

Where there are several possible pre-eniptors of equal 
degree, the fact that one has instituted a successful suit for pre- 
emption is no bar to the others — if they are within limitation 
— suing for a proportionate share in the property pre-empted. 

Raj Narain Rai v. Dunia Pande (1) , followed. 

The facts of tins case sufficiently appear from the 
judgement of the Court. 

Dr. N. 0. Vaish, for the appellant. 

Munshi Diirga Prasad, for the respondents. 

SuLAiMAjsr and Banerji, JJ. — This is a defendant’s 
appeal arising out of a suit brought by rival pre-emptors 
for a division of property-with the contesting defendant. 

On the 9th of August, 1923, certain vendors sold the pro- 
perty to certain vendees. Kundan Lai the contesting 
defendant brought a suit for pre-emption against the 
vendees and obtained a decree on the 14th of March, 1924. 

He obtained possession under the said decree. The pre- 
sent plaintiffs, who are eight in number, brought the pre- 
sent suit on the 19th of July, 1924, for a share in the pro- 
perty so pre-empted. The defendant contested that inas- 
much as he was a co-sharer and had acquired the property 
prior to the present suit, section 20 was a bar to the plain- 
tiffs’ claim. The court of first instance acceded to this 
contention and dismissed the suit, but the lower appellate 
court has come to a contrary conclusion. 

^Second Appeal No. 2068 of 1925, from a decree of G-. 0. Allen,. 

District Judge of Saliaranpur, dated the 2nd of June, 1925, modifying a. 
decree of Joti Sarup, Second Subordinate Judge of Saharanpur, dated the^ 

9th of December, 1924. 
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igi 27 It cannot be doubted that Ind’ort' tiu' piissin^’ of tlu' 

KuOTVN Agra Pre-emption Act the itK're fact that a rival pre- 

v.^ eniptor bad obtained a decree for pn'-('iupf ion did not prc- 

' vent other rival pre-eniptorw from claiming a sbart' in the 
property as against him, provid('d their snit was instituted 
within one year from the sale. In llu' east’ of h'aj 
Narain Rai v, Dunia Pandv (1) it wtis ]>oinled ont that a 
right of pre-emption was not a right of re-pnndiase but a 
right of substitution for the original vendtM', and that 
under the decrees in favour of the rival pri'-emptors then* 
has not been any fresh transfer in tlu'ir favour but they 
have been put in the places of the original vendees. 


In our opinion that law lias in no way Ihh’U altered 
by the new Act. Section 4, c'laiist* ti)), embodies the 
principle that tlie right of pri'-ivniption is not a right of 
transfer but a riglit of substitution. Cnder section 13, 
when two or more pi'fsons (‘laiming pi'e-einpiion tire 
equally entitled, the proiierty sliall be (npially divided 
between them, ettch ])aying an equal share of the eonsi- 
doration for the transler. It matler-s little who conies to 
court first, provided that they all come withiti tlu* pi'riod 
of limitation. Section 20 of the Act cannot apply to the 
case where one rival pre-emptor has obtained a d(*cret' for 
pre-emption first. The expression “ when* tlu* purcha.ser 
has transferred the property in dispute to a person having 
a right of pre-emption etc.,” cannot cover llu* case id’ a 
pre-emptor obtaining a decree for pr(*-emption, for. as 
pointed out by us, that is not a case of a transhw by ilu* 
vendee to the pre-emptor. In our opinion, tlu'refore, the 
view taken by the learned District dudgi* was convet, 
and the present plaintilTs are entitled to their piopcrt itm- 
ate share in tlio pre-empted property. 


Ivundan was one of the claimants, 'rtic present 
plaintiffs, wdio are eight in numlier, are also ehumants. 

(l) (WIO) I.L.R. 82 All. aw. 
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These latter are, therefore, entitled to 8/9ths of the pro- 
perty sold under the deed of the 9th of August, 1923, oukundan lal 
payment of 8/9ths of the sale consideration. The appeal amar^singh 
is accordingly dismissed with costs. 

Appeal dismissed. 


Before Mr. Justice Iqbal Ahmad and Mr. Justice Kendall 

SUBHAN ALI (Defendant) v. CHITTU and another 
(Plaintiffs),.'^ 

Act No. VII T of 1890 (Guardians and Wards Act), section 29 — 
Guardian and 7ninor— Sanction of court to sale of 
inino fs property — Condition subsequent imposed on guar- 
dian — Effect of guardian's failure to comply. 

A District Judge, while granting permission to a certified 
.guardian of a minor to transfer the minor’s, property, can 
impose conditions on the guardian; but a distinction must be 
drawn between a condition precedent and a condition subse- 
<iuent imposed on the guardian. The only duty cast upon the 
transferee by law is that he must satisfy himself that the order 
■sanctioning the transfer has been strictly complied with by 
the guardian up to the time of the execution of the deed of 
transfer and that no conditions precedent imposed by the order 
have been violated. If by the order sanctioning the transfer, 
the guardian and not the transferee is directed to do certain 
.acts after the execution of the deed of transfer, the ^failure of 
the guardian to comply with that direction cannot affect the 
validity of the transfer. Dyam Khan v. Sarat Chandra De 
d) and Kunja Mai v. Gaiiri Shanker (2), referred to. Sri 
Thahiir Kishori Ramanfi Maharaj v. Duley Ram (3), distin- 
guished. 

The facts of this case are fully stated in the judge- 
ment of the Court. 

M'unslii Narain Prasad AshtMina, for the appellant. 
Ihvbu Piari Lai Banerji, for the respondents. 


1927 

May, 2. 


^Second Appeal No. 538 of 1925, from a decree of A. G-. P. Ppllan, 
District of Agra, dated the 16th of December, 1924, confirming a 

Jeerec of Alakh Mnrari, Subordinate Judge of Agra, dated the 23rd of 
Jami ary, 1924. 

(1) (1916)’ 26 C.W.N., 218. (2) (1905) 3 A.LJ., 30. . 

(3) (1924) 22 A.L.J., 155. 
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Iqbal Ahmad and IvENDAia,, J.I. :~ThiH iw a 
suBHAN abi dant’s appeal and arises out of a suit hroupiit by two minor 
CHina. plaintiffs for a declaration that a sah'-tha'd, dated tht' ‘Jffth 
of July, 1916, executed by their mother, Wusammnl Kelo, 
who was appointed their guardian by the District Judge! 
in favour of the defendant appellant, was null and voitl 
and was ineffectual to affect adversely their tith^ to the 
house conveyed by that sale-deed. ^riu> plaintiff’s all«ge<i 
that there was no legal necessity for the transbu- made bv 
their mother, and that the sale by her was nuule withou’t, 
the permission of the District Judge and as such was 
voidable at their option. It was also alleged in the plaint 
V' ' tiiat the sale-deed was not read ovt'r and explained to 
Musammat Kelo nor did she understand tlu^ naturi* of the 
. tiansaction, and though this allegation of tlu' plaintiffs 
was denied in the wriU'en statemeid., no is, sue was framed 
on the point by tlie trial court, and there, is no diseussion 
about this point in tlio judgcnu'nts of tlu' courts below ami 
as such. It is permissible to pn'sume that the plaintiff.s 
did not attack the validity of tlie sale-deed on this ground 
in either of the courts below. 

The defence to tlie suit wiis liint the sale-deeil ii'i dia- 
pute was exeeuteh hy Musamiimt Kelo for vniid rieee»»iiy 
mth the previous permission of the District .lud«e, ,md 
the plaintiffs were not entitled to avoid the same. 

Both the courts below have held that the sale-deed 
must be taken to have been exeeaikd without the per- 
mission of the District ,Tud(;e and is, therefore, voidable at 
tte instance of the minor plaintiffs; hut inasnmeh as it 
was proved that a sum of Ks. 504 out of the. sale n.nsider- 
abon was taken for the benefit of the ndnors, the plain- 
ffs were entitled to a decree declaring the invalidity !.f the 

d2nd4t *'■“ 
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It is common ground that on the 8th of April, 1916, 
Musammat Ivelo applied to the District Judge for permis- 
sion to sell a house belonging to the plaintiffs in order 
to pay certain debts, and the District Judge, because of 
certain mistakes in the draft of the proposed sale-deed 
which was filed along with the application for permission 
to sell the house, rejected the application with liberty to 
the applicant (the plaintiffs’ mother) to file a fresh appli- 
cation. On a second application being filed, the District 
Judge, on the 15th of July, 1916, granted permission to 
Musammat Kelo to sell the house for Es. 926 and passed 
the following order : — “ Permission is granted as prayed 
on condition that proof of payment of the decretal debt 
be filed.” On the 25th of July, 1916, the house was sold 
to the defendant for Ks. 925, out of which Es. 50 had been 
paid by the defendant to Musammat Kelo prior to the exe- 
cution of the sale-deed and Es. 875 were paid before the 
Sub-Eegistrar. Musammat Kelo paid the debts for the 
discharge of which the sale had been sanctioned by the 
District Judge, but did not file proof of the payment of the 
debts, as enjoined by the order, dated the 15th of July, 
1916, and the District Judge, on the 5th of August, 1916, 
without issuing any notice either to Musammat Kelo or to 
the defendant appellant, revoked the sanction given by 
him on the 15th of July, 1916. 

Thereafter, on the 1st of September, 1916, Musam- 
mat Kelo filed an application for cancellation of the order 
revoking the permission to sell the house given by the 
District Judge, and along with the application, filed 
receipts in proof of payment of debts, but the learned Dis- 
trict Judge rejected the application on the 9th of Septem- 
ber, 1916. It does not clearly appear whether or not the 
defendant appellant succeeded in getting possession of the 
house sold to him. 

6ad. 


1927 


SUBHAE AlI 
U* 
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The suit giving rise to the present appejtl was filed 
auBHAN ali about seven years after the cx('e,ution of the sah'-dt'ed in 
crairo. favour of the defendant, viz., on the Kith of duly, 


Both the courts below were of opinion that the per- 
mission granted to the guardian by tlu' nisiriet Judge 
was a “ conditional sanction ” and the condition not 
having been complied witli, the sale-deed was voidable at 
the instance of the minor plaintiffs. W(> an' unable to 
agree with the view taken by the courts below. 

It is true that a District Judge, while granting ptu'- 
mission to a certified guardian of a minor to iransfer the 
minor’s property, can impose' (conditions on tlie guardian, 
but a distinction must be drawn bt'j.ween a condition pre- 
cedent and a condition snhseiiuent imposed by the District 
Judge on the guardian. Non-complians'e with a condi- 
tion precedent will vitiate a transh'r made by the guar- 
dian. But tlie same ca,nnot be tlu' ('Ifi'ct of non-eoin- 
pliance witli a condition sub.st'ipu'nt, nnlt'ss there is some- 
thing in the order, granting permission to transfer the 
minor’s property, casting an obligation on the transferee 
of that property to do some act subsequent to the execution 
of the deed of transfer in his favour. The only duty east 
upon the transferee by law is that he must satisfy himself 
that the order sanctioning the transfer has been strictly 
complied with by the guardian up to tlie time of the exe- 
cution of the deed of transfer, and that no conditions pre- 
cedent imposed by the order have bec'ii violatt'd. Tf the 
conditions precedent liavc been complied with liy tlio 
transferee in conformity with the permission granted by 
the District Judge, a good title will pass to tlie traiiHb'ref*. 
and the failure of the guardian to comply with the subse- 
quent conditions cannot divest the title already vt*sf('d in 
the transferee by the transfer. Tf by the ordc'V sanct ion- 
ing the transfer, the guardian and not the transterec' is 
directed to do certain acta after the exi'cution of tlu' d('('d 
of transfer, the failure of the guardian to comply with that 
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direction cannot alfect the validity of the transfer. The 
view that we take is in consonance with the view' taken in 
the case of Dyaiii Khan v. Sarat Chandra De (1) and with 
the view taken by Richards, J., in the case of Kunja Mai 
V. Gauri Shankar (2). In the case last mentioned 
Banerji, J., took a view opposed to the view taken by 
Richards, J. But it appears that the transferee in that 
case had not complied with the permission granted by the 
District Judge directing him to pay the full consideration 
for the transfer and had retained a substantial portion of 
the consideration in his own hands. It does not appear 
from the judgement of Banerji, J., whether he regarded 
the condition imposed by the District Judge in that parti- 
cular case as a condition precedent or a condition sub- 
sequent to the execution of the sale-deed. 

The courts below have also relied on the case of Sri 
Thakur Kishori Ramanji Maharaj v. Duley Ram (3). It 
was pointed out in that case that the decision in that case 
was confined to the facts of that particular case, and the 
learned Judges who decided that case refrained from 

entering into the question whether in all cases revoca- 
tion of the sanction will affect or not a transfer made pre- 
viously to the revocation.” Moreover, in that case a 
much larger property than was sanctioned to be sold by 
the District Judge w'as sold by the guardian. It appears 
to us that the view that we are taking is not in conflict 
with the view taken in the case of Sri Thakur Kishori 
Ramanji Maharaj. In the present case we are unable to 
hold that tlie condition that w'as imposed by the District 
Judge and was not complied with by the guardian was a 
condition precedent, and not a condition subsequent. 
The condition that the District Judge imposed was that 
proof of payment of the debts should be submitted to'hirn. 
Obviously the debts could only be paid by the considera-- 
tion for the sale-deed, and that consideration could only 

(1) (1916) 26 C.W.N., 218. (2) (1910) 3 A.D.J., 30. 

(3) (1924) 22 A.L.J., 165. 

1 A.D. 


1027 
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come into tlie bands of the guardian by execnii ing tlu' sale- 
SuBHAN Alt deed in favour of tlie defendant. It is eb'ar, tlK'reforc, 
that proof of payment could not he suhinifted hefore the 
District Judge until the sak'-deed had h'vn completed. 
Therefore, in our judgement, the c’ondition as regards the 
filing of proof of payment of the debts was a condition 
subsequent and the failure of the guardian lo comply with 
that condition cannot affect the validity of the sale-deed 
in favour of the defendant appellant. 

We may note in passing that, as a matten* of fact, 
proof of payment of the debts was lik’d by filmsammat 
Kelo along with the application that she made to the Dis- 
trict Judge on the 1st of Se[)tember, 191(5. 

For the reasons given above, we hold that tlie rights 
of the case were entirely with the. dehmdant and not with 
the plaintiffs. Accordingly avo allow the appeal, set 
aside the decrees of the courts ladow and (iismiss the 
plaintiffs’ suit with costs in all courts. 

.1 pix'til aihmed. 


■ 1927 

May 


2. 


Before Mr. Justice Iqhal Ahmad and Mr. Jn.'ititr Kendall. 
SANOMAN SmaiT AND o-rimiis (Ou.ikctohsi e. H,\JA 
KAM AND oTHims (( irroKi'i'K rAirriKsb* 

Pre-emption — Decree conditioned on imijment of jairehim'. 
money within .specified period of it.s heconiinij final - 
Meaning of “ final.” 

Held that an appealable decree against which un ipipcatl 
has not been filed becotnea fina.l on the expiry tlu' period 
of limitation prescribed for tiling an appeal, aiid not from llu' 
day on which it was passed, llingan Khan v. ilanija Pra.uid 
(1), and Narain Das v. Lnchman Singh ('21. ilissented from. 
Disa Singh v. Jaula Singh Cl). Shaikh Kteas v. Moknna Isihi 
(4), Ram Sahai v. Gaya (B), (lopnl Das v. Mamma Knntear 
(6) and Fazal Husain v. Fazal-ud-din (7l, followed. 

o t T from u of Uitillui Kisilutn. 

pubordinato Judge of tlatctti tlio inth of rtiultiuiitig a 

decree of Jagannath Siugh, Muiwif of Baimi, dairid tlm ‘inth dC Aiuil HHl' 

m *'”**"* hi. .It., a All,, lar.. 

s hh.l{.. I All.. UIL 
(S) (1881) I.L.R., 7 All., 107. («) (U107) f. A. L. . 1 ., lail. 

(7) (1926) I.L.Il., 47 All., Baa. 
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The facts of this case are fully stated in the 
judgement of the Court. 

Munshi Harnandan Prasad, for the appellants. 

Babu Piari Lai Banerji, for the respondents. 

Iqbal Ahmad and Kehdall, JJ : — The question 
that arises for consideration in tlie present appeal is 
whether an appealable decree against which an appeal 
has not been filed becomes final on the expiry of the 
period of limitation prescribed for filing an appeal 
from that decree, or does the decree become final on 
the very day on which it was passed ? Both the courts 
below have held that a decree capable of being appealed 
against does not become final till the expiry of the 
period prescribed for filing an appeal against that 
decree. 

The facts that led to the present appeal are as 
follows : — Ram Harakh. Pande, the respondent, 
obtained a decree for pre-emption against the appel- 
lants on the 16th of March, 1921. The decree in 
favour of the respondent was conditional on the pay- 
ment by him of the purchase-money within 30, days 
from the date of the decree becoming final. The 
appellants appealed against that decree and the 
( first appellate court, on the 30th of June, 1921, dis- 
missed the appeal. The purchase-money was de- 
posited by the respondent more than 30 days after the 
:30th of June, 1921, viz. on the 1st of August, 1921. 
After depositing the purchase-money, the respondent 
■applied for delivery of possession of the property pre- 
5 empted by him, and delivery of possession was made 
I over to him on the 30th of June, 1922. On the 5th 

I' 'of November, 1923, the appellants filed an applica- 

tion for restitution under section 144 of the Code of 
Civil Procedure, and asserted that the decree of the 
trial court became final on the 30th of June, 1921, 
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that is, on the date on. whidi liie lirsi aiipellait' court 
dismissed the appeal filed liy tiic appidlanls. 'fhe 
respondent maintained that the decree of llu‘ trial 
court that was affirmed by the lirsi appellate court 
did not become final till after the expiry of Ihe p('riod 
allowed for filing an appeal from Ihe dm-rec' of the 
first appellate court, i.e. till after the I'xpiry of !H) 
days from the 30th of June, 1921, and, Iheri'fon', tlie 
purchase-money had been deposited by iiim well with- 
in time. 

In our judgement the view of law taken by the 
courts below is perfectly correct . 


Wq arc not unaware of lire decisions in ffi/uiriii 
Khan v. Ganga Prasad (1) and Narahi Das v. f,aefi- 
man, Singh (2), but witli all respt'ct we are unable 
to agree with those di'eisions. 

It appears to us tlmt an appi'alable decn'e can 
only become final wlien the tinu‘ allowml for tiling an 
appeal against that decrei' has e.xpiriHl without an 
appeal being filed. Till then the decree is capable of 
being challenged by an appeal, a.nd, therefore, during 
that period it cannot be said that the decree has be- 
come final, or, in other words, has bca'ome unassail- 
able. This was the view taken by this (lourt in the 
cases of Disa Singh v. tJanIa Singh (3), Shaihh F.waz 
V. Mokuna Bibi (4), Ram Sahai y.'Gni/a (5), Gopal Das 
v. Mamma Kimwar (6) and Faza! IDisatn v. FazaFnd- 
din (7). We are in complete agretmient with the view 
of law taken in the cases noted above and accortlinglv 
we dismiss the appeal with costs. 


A ppeitl dis/n issrd , 


( 1 ) 


( 6 ) 


1 A't, 298, (2) (IHSO) ^ I, a *1 All 

(1881) I.L.E,, 7 All., 107, ( 0 ) ( 1007 ) r, A.LJ., i:ic,, 

(7) (1925) I.L.E,, -17 All., Bl!.'!. 
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REVISIONAL CRIMINAL. 


Before Mr. Justice Boys. 

EMPEEOR TIRLOK AND OTHERS.* 

Criminal Procedure Code, sections 110 and 256 — Security for 

good behaviour — Accused not given an opportunity to 

cross-examine prosecution witnesses — Illegality. 

A magistrate conducting proceedings under section 110 
•of the Code of Criminal Procedure is bound to give the accused 
a reasonable opportunity of cross-examining the prosecution 
witnesses. If he refuses to 'do so, 'this is a good ground for 
setting aside the proceedings. Cliintamon Singh v. Emperor 
il) and Ganga Singh v. King-Emperor (2), referred to. 

The facts of this case are fully stated in the 
judgement of the Court. 

Pandit N armadeshwar Prasad XJ'padMya, for 
the applicants. 

The Assistant Government Advocate (Dr. M. 
W ali-nllah) for the Crown. 

Boys, J. — These two cases illustrate the unfor- 
tunate results that follow when Magistrates endea- 
vour to rush through what threaten to be protracted 
proceedings, regardless of the provisions of the law. 
Some 16 accused persons, of whom the present appli- 
cants are 4, were under arrest in view of a contem- 
plated gang case against them. The authorities, as 
they were perfectly entitled to do, decided to be 
content with proceedings under section 110. An 
•order under section 112 was drawn up on the 15th of 
July, giving notice to the accused persons of proceed- 
ings that it was contemplated to take against them 
under section 110 of the Code of Criminal Pro- 
cedure. Fifteen prosecution witnesses were forth- 
with examined. One of the present applicants, 

* Criminal Bevision No. 147 o.f 1927, from an order of Pratap Singh, 
Additional Sessions Judge of Gorakhpur, dated the 8th of November, 1926. 

(1) (1907) I.L.E., 35 Calc., 243. (2) (1912) 10 A.L.J., 383. 
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; 1927 Dudhnath, was released on bail : the others n'lnniiied 

i ' bmpebor” in jail. The proceedin}jfs were iield at, (''hanra. 

: Tiblok. This was probably for tlie I'oiivenit'nee of evervho<ly, 

, , both prosecution "and accusc'd, but the result of hold- 

i ' ing proceeding's at that phu^e was naturally that 

: there were no legal practitioners there, uidess indeed 

,, they came for that particular ease or some other ease 

: ; before the Magistrate. The aeeu.sed, on tlu' lath, 

I appear to have been wholly unrepresentt'd. On the 

I , 16th and I7th, 27 more prosecution witnes.ses were 

i examined. An application for bail was nuule by a 

i mukhtar on behalf of Tirlok, out' of the present ap- 

’ ■ • plicants, and that was refuvsed. There was some sort 

; of attempt at cross-examination by one or tW(» of the 

I accused here and there, but, as might. b«^ expected, 

[ i| it consisted of only one or two <iueslions oeensionally 

; put by one or other of the accused, and the gnuit 

! i majority of the witm'sses passed without a <|U(‘stion 

; j being asked of them. This was what was to be ex- 

I i pected. The accused wen* most unlikely to be able- 

■ I to conduct any efficient cross-examination t,hemselve,s 

• ;i at all. So far there is nothing actmdly illt'gnl. The 

■ j 28th of July was fixed for the d(>fcnee. But five - 

■ ;i days earlier, on the 23rd of July, an applii'ation was 

I'u made through a mukhtar on behalf of 1'irlok and’ 

j j! Dudhnath to recall pro.secution witnesses for eross- 

examination. This application was nJustal on the 
1 1 , ground that one of the accused had been on bail sinee 

I . ■ the 15th and had had an opportunity to appoint- 

i . counsel and an application for bail had in fact Inam 

; ; made by a mukhtar on Indialf of one of tlie ai‘eus(Ml. 

| : The application for the recall of the imnseeution- 

! ; witnesses was, therefore, refused. On the date fixe'd 

' ' for the defence, the 28th of July, the application was 

repeated and was again refused. In tlie result the 
: . applicants before me have been called upon to furnisli 

; security under section 110, and have furnished tliat 
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security. Others of the accused persons are, I am 
informed, in jail upon failure to furnish security. bmpfror 

I am at the present moment concerned only with 
whether these men have had a legal trial. A subsi- 
diary question would be whether any departure from 
procedure has been -merely an irregularity or whiether 
the accused have been prejudiced. The procedure 
that should have been followed is, in my opinion, per- 
fectly clear. Section 117 requires that in the case 
of proceedings under section 110 they should be con- 
ducted “as nearly as may be practicable in the manner 
hereinafter prescribed for conducting trials and re- 
cording evidence in warrant cases, except that no 
charge need be framed.” The reason for the excep- 
tion is obvious. What is equivalent to a charge has 
already been framed in the order served upon the 
accused' in accordance with section 112. According 
to section 254, at any stage of the prosecution case 
the Magistrate may frame a charge. According to sec- 
tion 255 the charge shall then be read and explained to 
the accused and he shall be asked whether he is guilty 
or has any defence to make. There is no reason why 
these two sections should not be applied to an inquiry 
under section 117, except in so far as the framing ■ 
of a charge and the reading of it to the accused is 
concerned; in other words, at any stage of the pro- 
secution the Magistrate, if he is 'prim'd facie satisfied 
that there is a case against the accused, may inter- 
rupt the proceedings for the purpose of asking the 
accused whether he pleads guilty or whether he has 
anv defence to make- If he decides to do that and 
the accused elects to defend, the Magistrate shall then 
ask the accused whether he wishes to cross-examine 
any of. the prosecution witnesses and if he says he 
does so wish, he must be given an opportunity of 
cross-examining them. If, on the other hand, the 
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Magistrate desires to liear a.Il tlu' prosefutiou 

Emperoe witnesses before asking the accnised wliedu'r he wisiics 
TibI'ok. to plead guilty or to defend hintself. lu' is of eourso 
at liberty to do so. But wIk'II (he stage is reached of' 
asking the accused whether he wishes to plead guilty 
or to defend, the accused must be allowed an opportu- 
nity of cross-examining any witnesses whom he 
desires to cross-examine. 

It is obvious on the faee of it (hat this proce- 
dure may in some cases cause inconvenience and it 
may be much more conveiiient for the Magistrate to 
insist upon accused cross-examining imnu'iiiately, 
whether they wish to do so or not and whettu'r thev 
are represented or not. But that is plaiidy not tiie 
law, and the accused wei’e entitl(*(l to an ojiporlunity 
of cross-examining in accordance with the law. ‘The 
learned Sessions Judge rennirks : 

Now coniinf>' to th(' trial, it would liavt* no tion!»t tici'ii . 
better had the leai-iu'd Magi,stratt' allowod a little time to Jin* 

accused before proceeding- to reeta-<l die eviden<>e against 
tliem; 

and later he says : — 

" Of course the appellants had no ripht fo a seeojid 
cross-examination under se<-tion ‘25(5 of the (Aule of {'riminiil 
xrocedure and tlie objection taktui is ftitile.” 

The fact of the matter is that in this ('tme. apart 
altogeher fmn the valid gronml of nhjeetion hased 
on section 2a6, there was in fact no reasnnahl(> 
opportimity given to tlie acensed at any stage (n cros.H- 
examine the witne.s.s('s. T emphasise the word “rt“i- 
sonable opportunity.” I-lven lu,d the Magistralt^' s 
proceeding been legal, whitdi I do not think it wim 
I am still more confident that it was not reu.sonahle’ 

I cannot possibly lidd otherwise than that tip. -n-.-umd 
may reasonably claim to have been prejmliei.d hv 
the way the proceedings were eomhieted. ‘ I ,s.,v 
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that I have considered the cases of Chintamon Singh v. 
Em'peror (1) and Ganga Singh v. King-Emperor (2). 

I set aside the order of the learned Sessions Judge 
upholding the order of the Magistrate, and I set 
aside the order of the Magistrate calling upon the 
four applicants before me, Tirlok, Dudhnath, Lallu 
and Surjan, to furnish security, and direct him, if 
the district authorities still consider it desirable, to 
proceed with the case, giving these four persons the 
■opportunity to cross-examine such of the prosecution 
witnesses whom they desire to cross-examine, after 
giving them reasonable notice. It is with reluctance 
that this Court must feel compelled to set aside pro- 
ceedings at this stage, but no other course is possible 
if Magistrates will not follow the procedure provided 
and rush proceedings through against accused per- 
sons, and if in addition, upon an examination of the 
record, it is impossible to say that the accused cannot 
reasonably allege that they have "been prejudiced. 

Order set aside. 


APPELLATE CIVIL. 


Before Mr. Justice Stilaiman and Mr. Justice Banerfi. 

MUHAMMAD SA’ID KHAN (Drpbndaut) v. KUNWAE 
DAESHAN SINGH and others (Plaintiffs).* 

Hindu law — Hindu widoxo — Transfer surrendering in favour 
of next reversioner, followed by sale-deed by the latter— 
Transaction amounting to sale by widoto— Consent of 
next reversioner, effect of — Legal necessity — Presump- 
tion — Burden of proof. 

A Hindu widow executed a deed of transfer of a portion 
■of the iffoperty of her late husband, in favour of a person 
who at tlie time was the next presumptive reversioner, pur- 
porting to suiTeuder all her interest in the property conveyed. 


* First Appeal No. 339 of 1924, from a decree of Gauri Prasad, Sub- 
ordinate dndge of Pilibbit, dated the 16th of May, 1924. 

(1) (1907) I.L.P., 35 Ca'c., 243. (2) (1912) 10 A.L.J., 383. 
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1927 'j'lie next day the trariBferee Hold the property, and iHith dt'edH 
Mtjjiammap" registered consecutively on that day. 1 di(' lransjVr<H> 

Sa’id (Led before the widow, and on the widow's ihailh the then 
reversioners sued the vendee for reeovt'ry of ilu^ pr'operty which 
Kunwar be had purchased. 

DARF*nAN 

SxNOI^. Held that, !iIthoUH;h it was evidiaici'd hy Iwo H(>|i)irat<'- 

deeds, the whole tranHacdaoii was tvaliy ono. and annnuittal 
to a transfer by the widow witli tlie (’onsoid of <!ii' in'xt n'vor- 
sioner, and this could not be upset unlx'ss the plaiiitilTs wt'nv 
prepared to lead evidence (whicli they weri' not) to show that 
there was in fact no lef>'al necessity for the transfer or tiuit 
the consent of the transferee reversioner had Ix'en olxlaiiu'd 
by fraud. Rawjasami Goimden v. Nachiappa (louiidvn {!> 
and Debi Prasad Chowdhry v. Golap Bluujtti pJi, referix'd to. 

The facts of this c-tise are fully sttittnl in the 
judgement of the Court. 

Dr. Kailas Nath Katfii, for the appellant. 

Pandit Uma Shankar Bajpni, for (he n'spoud- 

ents. 


SuLAiMAN and Baneiui, J.I : This ia a defen- 
dant’s appeal, arising out of ti suit for reiajvery of 
possession of a house, brought hy the reversioiuu’.s of 
Naik Rai Singh, who was the last nude owner. Ho- 
died some time in 1876, leaving two witlows, one of 
whom died in 1890 and the other, Mti-saiuiuat Siindar 
Kunwar, died in 1917. In 190:1 Hori Singh wtis the 
next reversioner, who would have succeeded to the- 
estate if Musammat Siindar Kuuwur liad <Ued then. 
On the 21st of September, 190:i, she exeeutl'd a deOil 
of transfer in favour of Hori Singh, purporting to- 
surrender all her interest in the house in dispute. 
On the 22nd of September, T90B, a sale-deed was exe- 
cuted by Hori Singh in favour of the defeiuhuit 
appellant, Haji Muhammad Sa’id Khan, and both 
these documents were presented for registration 
simultaneously between 1 and 2 o’cdock on the 22n(f 
of September, and both were rogistere<l consecutivadv. 

(1) (1918) 42 Mad., 62.1 (2) (UIW) T.n.H., 40 Calc.. 721. ‘ 
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On the death of the widow the plaintiffs, claiming to 
be the next reversioners, brought this suit for re- 
covery of possession. The pleas in the written state- khan 
ment, if examined strictly, amount to these, namely, k^nwar 
that Musammat Sundar Kunwar had relinquished all mKSHAN. 
her rights and interest in the property in favour of 
Hori Singh and had, therefore, extinguished her 
widow’s estate, with the result that Hori Singh be- 
came the permanent owner, and that, as such, he was 
perfectly competent to transfer the property. Para- 
graph 4 was curiously worded and it raised the plea 
that the transfer by Musammat Sundar Kunwar and 
the sale by Hori Singh to the defendant amounted to an 
alienation for consideration by the widow with the 
consent of the reversioner. When the time for the 
framing of the issues caro.e, the parties understood 
what was meant by the plea in . paragraph 4, and issue 
No. 3 which was framed was in the following words : — 

‘ ‘ Is tlie sale made by Hori Singh in favour of the defend- 
ant to be looked upon as a transfer for consideration with the 
consent of the next reversioner on behalf of the widow herself ? 

If so, how does that affect the case?” 

The plaintiffs apparently led no evidence at alL 
On behalf of the defendant only the defendant him- 
self was examined as a witness. This is the entire 
evidence, apart from certain documents which were 
filed by either party. The learned Subordinate Judge 
has come to the conclusion that there could be no 
surrender of the estate to the next reversioner, inas- ■ 
much as it was a gift of a part of the estate only. 

In our opinion it is not fair to the defendant to 
pin him down to the strict wording of the written 
statement, which must have been drafted by his. legal 
adviser. The issue before the parties was clear, and 
we think that there is no doubt that the defendant did 
mean to put forward the case that the two transactioms 
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1927 were really part and parcel of one ( ransacf ion, whii-h 
AiumMMAxi was a sale by tlie widow willi the coiis(mi(. of Jlu' next 
Kaw Teversioiier. Tlie defence, (hercforc, caniioi bo struck 

KtiNWAR ground tliat it was not raiscil in (ho wriKon 

dabshan statement 


The main question of fact which we have (o eon- 
sider is whether the defendant has suctaH'ded in prov- 
ing that the two documents, which on tlnur face 
value appear to be in fact two st'parafc (ransaclions, 
were really part and parcel <»f one Iransactioii of a 
sale by the widow. The defendanf is in this unfor- 
tunate position that the scribe of the (wo docunu'uts. 
Janki Prasad, as well as Hori Singh and (he attest- 
ing witnesses, Nathu Khan, Kifavaf ullah Khan alid 
Mohan Lai, are all dead. 1'hus. the per, sons, who 
on the face of these documents had any i-onnt*xion 
with these transactions, are all dead exc<'j>t the vtui- 
dee Muhammad Sa'id Khan. We have (.bus the 
solitary evidence of Muhammad Ba’id Khan as in 
what actually happened. Muha.mma,d Sti’id Khan’s 
statement is that one Kifayat-ullah came to him', 
professing to come on behalf of Musammat Snndar 
Kunwar, and informed him that there was property for 
sale by the widow and that he should purclume it 
Muhammad Sa’id Khan said that a widow had no pow^ 
or to sell any property absolutely. To this Kifavat- 
ullah replied that she wa,s pn'pari'd In sell the 
property and that the next reversiomu', nanudv Hori 
bingli was ready to join in the .sale-deed. Muhaim 

Ismail, pleadttr, who ndvisod lii,,, ||,„|, ,||„ j,,, 

way was to obtain a Imulikimui from tl„. wid.ov ii, 
favour of Hori Singh, aiul a siili.-ilood rnmi ll„ri 
Smgh. Muh.animad Sa’id Klian’s ovIdo.Hu is ih; t „„ 
r^emug his legal advice he got two drafts, namolv. 
one of a tanhknami and the otlior of a .salo dccii. 
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prepared and gave* them to Kifayat-ullah. Then 1927 
Kifayat-ullah came four or five days afterwards and 'mtoammad 
told him that both Musammat Sundar Kunwar and 
Hori Singh had accepted the drafts and were ready 
to execute the documents. On this Muhammad Dabshan, 
Sa’id Khan deputed his karinda, Nathu Khan, to 
get the documents executed and gave him Es. 2,500 
the sale consideration. Muhammad Sa’id Khan then 
states that his karinda Nathu Khan got the two docu- 
ments duly executed and registered. The vendee 
frankly confessed that he made no inquiry as to 
whether there was any relation nearer than Hori 
Singh, or whether there was any necessity for the 
widow to sell the property. 

The question remains whether this evidence, 
coupled with the coincidence of the dates of registra- 
tion of the two documents, and the fact that the same 
set of attesting witnesses attested both the deeds and 
the same scribe faired out the documents, proves the 
defendant’s case that it was really one transaction 
of sale. No doubt the mere statement of Kifayat- 
ullah that he had been sent by Musammat Sundar 
Kunwar is no evidence, by itself, of the fact that he 
had been sent by her, but in this particular case we 
find that the idea of having two documents instead of 
one emanated from the legal adviser of the defendant 
and that the two drafts were handed over to Kifayat- 
ullah which were subsequently faired out and the 
two deeds were duly signed by Musammat Sundar 
Kunwar and Hori Singh under the supervision of his 
karinda Nathu Khan. This shows definitely that Kifa- 
yat-ullah must have communicated the reply of the de- 
fendant to the lady who accepted the drafts and ulti- 
mately signed the fair copy. We may also note that, 
according to one power of attorney, Hori Singh was 
one of the general attorneys of Musammat Sundar 
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^ 9-27 Kunwar and was on good terms with her. Tlie 
MuHAKdAD plaintiffs have admitted tlie genniiu'ness of the trans- 
Khan there is no ground for sus|)('el,ing 

^ ®. that any fraud was praetised on lier. We may point 

damhan out that the learned Subordinate dodge has not, direit- 
SiN’aH. jjjg attention clearly to this qut'Stion whether llie 
two deeds evidenced one or two imiejamdent. transac- 
tions. On the evidence of Muhaimmid vSa'id Kliau 
and the surrounding circumsta.nc‘es of tlu' ca..se. w(' are 
of opinion that they were reaJly drafted separately on 
the advice of the defendant’s phauler, and that the 
real transaction was a sale by the widow. 


The next question is whetln'r tiu' defmidant lias 
succeeded in showing that this tra-nsfi'r is binding on 
the reversioners. Had Hori Kingh survivtai tlu^ 
widow and the succession opened out to him, tlu'i’c 
would have been no difficulty and he would uiuloubtiHl- 
ly have been estopped. It is, howt'ver, admitted that 
he predeceased the widow. 'Tlie plaint ilTs, therefore, 
are not absolutely bound by any admission or eonsent 
of Hori Singh. At the same time it is not denied 
on their behalf that Hori Singh was the next imme- 
diate reversioner. In fact, on the peiligri'e given hy 
the plaintiffs themselves he w'a.s imieh nciirer in degree 
to Rai Singh than the present plaintiffs are. Having 
found that the two deeds evidenceil one transaetioii, 
we can have no doubt in our minds that Hori Singh 
was a consenting party to this transfer. The eonsmit 


of a reversioner is no conclusive proof of the exi.sf.('net‘ 
of legal necessity. It raises a presumption of tlie 
existence of such necessity. The law on tlu.s point 
has been laid down by their I^ordshipa of the Privy 
Council in the case of Rangammi v. Nar/il- 

^ppo, Gounden ^ (X). After discussing llu' \arious 
authorities their Lordships summarised the law at. 

(1) (iniS) T.L.R,, 42 Mad., C2a. 
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page 536 in the form of two propositions, the second 

of which is : — Muhammad 

Sa’io 

“ When the alienation of the whole or part of an estate Khan 
is to be supported on the ground of necessity, then, if such x^-dn^ar 
"" necessity is not proved aliunde , and the alienee does not prove Darshan 
anywhere on his part an honest belief in the necessity, the 
consent of such reversioners as might fairly be expected to be 
interested to quarrel with the transaction will be held to afford 
presumptive proof which, if not rebutted by contrary proof, 
will validate the transaction as a right and proper one.” 

Their Lordships quoted with approval a similar 
proposition laid down in the Full Bench case of 'Deli 
Prosad Chowdhry v. Golaj) Bhagat (1), where it was 
remarked that — 


■“alienation by way of mox'tgage by a Hindu widow as 
heiress of a portion of the estate of her deceased husband, 
without proof either of legal necessity or of reasonable inquiry 
and honest belief as to its existence, but with the consent of 
the next reversioner for the time being, will be valid and bind- 
ing on the actual reversioner, if the presumption of legal neces- 
sity or a reasonable inquiry and honest belief raised by such 
consent is not rebutted by more cogent proof.” 

) In view of this stateiaent of the law it follows 

that the defendant, even though he did not prove the 
actual existence of any legal necessity or any land fide 
inquiry as to the necessity by him, or even an honest 
belief on his part that such necessity existed, has 
nevertheless discharged that burden, in the first in- 
stance, by proving consent of Hori Singh, and that 
the transaction would be binding on the reversioners 
until they led cogent evidence to the contrary. 

In this particular case the plaintiffs have led no 
evidence to show that there was no legal necessity or 
that the consent of Hori Singh was .obtained by fraud. 
In the absence of such evidence, we are of opinion 
that the presurbption raised by the consent of Hori, 
Singh has not been rebutted. 

(1) (1918) I.L.E., 40 Calc., 721. 
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1937 __ We accordingly allow this appeal and Holding 
Muhammad aside the decree of the t‘onrt hehnv dismiss lli(' plnin- 
Ihah tiffs’ suit, but we direct tha,( the parti(\s slmnhi bear 
kdnwak fheir own costs in both the courts. 

Appeal alhierd/ 


Before Justice Sir Cecil Walsh and Mr, Jasfiee Aslnrorf lu 

1927 PIAEI LAL AND (VrUKliH (nh;h'RNl)ANT8) r. MINA MAh, 
BAJVKIBMAN HAH {l>iL\rNTihi*'K 

Act No. IX of Wn {Indian Contract Act). seeCons TM, 71, 

87 wnd &B—SaIe--N(irnest-}n(nicii Failure af stdler to 

make dGlivery—Right to recovery of eaniesi-nioneij. 

Although tiiere is no Hpociiic provisitui iii tlif' Jiuliuii ('on- 
tract Act relating to tlie refund of money pant us eiirnivt- 
money or part payment, wliei^e Hiieli a puyment made on 
in contract for tlie salc^ of goods ftii he tlelivi*red ut- ii later itato 
and the seller does not nuilu' dtdivnry, tlu‘ hover is miiitlef! It> 
recover the rnoiu^y so paid* 

The facts of this wise, so far as they art» necessary 
for the purposes of this report, iippear from the 
judgement of the Court, 

Babu Piari Lai Bmtcrji, for (he appellants. 

Dr. Kailas Nath Katju, for tho roHptUHkmt. 
Walsh, J. — I am of ojiinion that this decision 
is right, though I find myself unable to agree with 
the reasoning by which it ha,s been arrived at. 'Plm 
facts, so far as they are known, are perfectly simple. 
In 1922 the defendants sohl a large (luaiitity (d' grain 
to the plaintiff, and tho plaintiff paid a suhst ant ial sum 
as earnest-money. No <late wa.s speeifietl for deliver} . 
The goods wore to he delivered at a lalm- date, prc.sii 
mably on demand. Tho plaintiff assigned Ids rights 
under the contract. It looks very mueli as if the irans. 
action was a gambling transadion, hut the parties 
have not said so. He then foolishly and ignorantlv 
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k' 

I 


192T 


Balkishan 
Das. 


Walsh, J. 


brought a suit for non-delivery, or in other words, 

for breach of the contract which he had assigned in piari Lal 
1925. That would have been right if he had joined mina^'mal, 
the assignee as plaintiff or, if the assignee had re- 
fused, as defendant, but having assigned the contract 
and having sued without the assignee, his claim for 
non-delivery was defeated by a technical objection- 
One must assume from that that the goods had not 
been delivered in 1925. It is fairly obvious that they 
have not been delivered now, and that any claim for 
non-delivery is barred by the statute of limitation. 

One view of the case, however, may be that the parties 
by their conduct have made a mutual rescission of 
the contract, though I doubt whether that is a sound 
view to take. But it cannot be denied that tlie 
contract is now at an end, and that the vendor has 
in his pocket money belonging to the plaintiff, paid 
as part performance of a contract which has been 
terminated, and that it is against conscience for him 
to retain it. The English law on this matter is quite 
clear. Benjamin on Sales says ; — 


“ A buyer who has paid money under a contract of sale 
may recover it back when the consideration on which it was 
paid has failed, for in that event it is imconscientious for the 
seller to retain it without consideration, and the money is in 
consequence, in the eye of the law, received by the seller to 
the use of the buyer.” 

This principle, which is ancient and elementary, 
is recognized in the English Sale of Goods Act by 
section 54, which runs as follows : — 


‘‘ Nothing in this Act shall affect the right of the buyer 
or tlie seller to recover money paid, where the consideration 
for the payment of it has failed.” 

One would have expected to find a corresponding 
provision in the Indian Contract Act. At somewhat 
short notice I have searched for something correspond- 
ing to it and have failed to find it. I, therefore, hold 

2ad. 
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192; that there being no express provision upon the ques- 
~p^bi' ~la ' i. tion mooted, in India, we arc hound by the law of 
®- equity and good conscience as laid down in tlio Bengal 
balkishan Eegulatioiis. That has always been lield to be 
capable of interpretation in accordance with the com- 
mon law of England. I decline to believe tha.t in 
India if you pay a man a sum in advance i\n’ the per- 
formance of a contract at a future date which becomes, 
impossible, so that there is a, total failure of 
'consideration, he is entitled to keep your money in 
his pocket. It is against all law and conscience, and 
I therefore hold, being unable to find anything to the 
contrary in the express provisions of tlie vstatuto law, 
that this money was money belonging to the plaintiff 
and that he is entitled to rollover it in this suit. I 
might add tliat in my view l,lie only defeiu^e to this 
suit was for the defendant to plead and prove that he- 
had delivered the goods under the. contract to the 
plaintiff’s assignee. This lie has failed to do, and 
tliere is, therefore, no defence. The appeal must be- 
dismissed witli costs. 

Ashworth, J. — This was a case where the de- 
fendant had made a contract, for sale of c*ertain 
wheat to be delivered at a future date, with the 
plaintiff. The plaintiff made a contract with a third 
person for delivery to that third person of a like- 
quantity of wheat at the future date. This in effect 
was what the second contract amounted to, although 
it appears to have been framed in the form of a 
transfer by the plaintiff to the third party of the- 
benefit of the plaintiff’s contract with tlie defomhiut. 
The defendant apparently failed to deliver the wheat 
to the'plaintiff. The plaintiff was, therefore, unable 
to fulfil his contract with the third .pa.rty. 'fhe- 
plaintiff has sued the defendant for the return of 
what is called earnest-money but in effect was a })ay- 
ment in advance for the wheat that was subseqiu'ntijr 
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to be delivered. In bringing this suit it looks as if 
the plaintiff considered that the third party with 
whom he made the contract for delivery of a like 
quantity of wheat would be entitled to bring a suit 
against the defendant for failure of the defendant to 
supply the wheat. If this is so, I think the plaintiff 
is in error. The Indian Contract Act makes no 
special provision for the recovery of earnest-money. 
The remedy is merely one for loss or damage caused 
to a person by another person who has broken a con- 
tract; see section 73 of the Contract Act. 
This benefit under section 73 is, therefore, 
merely a right to sue and cannot be transferred. As 
the lower appellate court has pointed out, the pay- 
ment of an earnest-money does not in itself create a 
right to recover the same- It merely gives the person 
paying the earnest-money a chance of recovering the 
same as damages. In this view of the case the lower 
appellate court was right in holding that the right 
to sue the defendant for damages could not be and 
was not transferred by the plaintiff to the third party. 
Having regard to sections 73, 77, 87 and 88 of the 
Contract Act, I consider that there was never any 
privity of contract or of property effected between 
the defendant and the third party. This being so, it 
is clear that the defendant could not plead that he 
was liable to pay the earnest-money to the third, party 
and not to the plaintiff. For the a!bove reasons I 
concur in the finding and would dismiss the appeal 
with costs. 

Af^eal dismissed. 
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Before Justice Sir Cecil Walsh and Mr. dustier Ash worth. 

1927 MASHAL SINGH (Defendant) v . AHMAD IIHSAIN 
(Plaintiff) and ZAP All HUSAIN K HAN and andtiikii 
(Defendants).* 

Muhammadan law — Dowrr— Widow's lior Art \A>. I of 1h77 
{Specific Relief Act), seriion d—Rnitedy of widow if 
dispossessed. 

The lien of a Miiluitniniidan widow over property, on 
account of dower debt, only operiiti's ko loii”' as sIh' remains in 
possession of the property. On beinj’' deprived of possession, 
she has a right, independently of lu'r lien, to recover possession 
within six months under tlie Hpi'cilie Ih'Iief .\el. d’lu' lien 
gives her no title, or right to recover possi'ssion, but only a 
right to retain possession. .'!// Bah'hsh v. Altahdud Ktuiu (1), 
approved. Azizullah Khan v. Ahmad AH Khan (2), referred 
to. 

The facts of this etise wen' tis follows ■ 

The plaintiff siu'd tts transferee of eeritiin proja'i'ty 
from one Abadi Begam. Tlis e,ase. was that the profx'rty 
belonged to one, Haidar Khan and was retained by his 
widow ]Vrnsanuna,t Khatun B('gatu by right of lien for 
lier dower debt of Es. ()(),()()(); tliat on tlu' death of the 
widow Musainniat Khatun Eegain, one Zafar Hasiiii 
Khan, a son of Haidar Khan by another wife', took for- 
cible possession of the property, although Musannnat 
Abadi Begain, sister of the widow, was t'litith'd to it and 
that Musammat Abadi Begain sold tlu' plaintiff lu'r in- 
terest. The plaintiff was undoubtedly ('iititk'd lo the 
one-eighth of tlie property wdiich tlu' widow inlu'riled 
from her husba’nd, irrespective of any right of lii'n for 
her dower debt. That one-cightli passed to Musnnunat 
Abadi Begam, sister of the widenv, an<l was translerred 
by her to the plaintiff. Tlui (irst eourt held that, as 
Abadi Bcgam and her transferee, tl>e plaintiff, W('i-e out 
of possessioh, the plaintiff could not, on tin' sto'ngth of 
the lien, sue for possession. The lower appellate' court 

O , of man rroiirii dom-c f.r Tnfnil Almm.l, 

Subordinate Judge of Rhahjahanpur, diilod the Uflth of May, liWt rev.-raini' 
a decree of Anaiii.va I'raflad flhildial, Miitmif of Sliahjaliaiinur, ’ilultal ' tla* 
30th of Jiuie, 1023. ' 

(1) (1910) I.L.R., 32 All., 661. (2) (1886) I.L.R., 7 All., ,363. 



VOl. L.] 


ALLAHABAD SERIES. 


87 


held that a Muhammadan widow or her legal represent- 1927 
ative, by reason of a lien, occupied a position analogous Mashal 
to that of a mortgagee in possession, and if that posses- 
sion was disturbed, could sue to recover it on the basis of husain 
the lien. The court relied upon the decision in Azizullah 
Khan v. Ahmad Ali Khan ( 1 ). The defendant 

appealed. 

Munshi Narain Prasad Ashthana, for the appellant. 

Hafiz Mushtaq Ahmad, for the respondents. 

Walsh, J. : — ^In our opinion this appeal must be 
^ allowed. In most respects we agree with the very 
clear judgement of the lower court, but there is one 
respect in which we find ourselves unable to agree with 
the Judge. In discussing the right of the widow to 
remain in possession till her dower debt has been 
satisfied and the right of her heirs, who are 
entitled to succeed her, to exercise and enforce 
the same right, the learned Judge makes this adden- 
dum : “and if wrongfully deprived thereof, to maintain 
a suit for its recovery.” That is true, but not 
in the sense in winch the learned Judge used that phrase. 

The right to maintain a suit for recovery of possession, 
if wrongly deprived thereof, has nothing to do with the 
right of lien. It is the ordinary right under the Specific 
Eelief Act of a person rightfully in possession to sue on 
a possessory title for recovery of possession if he has been 
wrongfully deprived of it, but such a suit must be brought 
within six months of the wrongful dispossession. That 
is not this case, nor can such a claim in a suit be justi- 
fied by a claim to assert a lien. We do not propose to 
add to the complications, which are already sufficient, 
in the I^aw Eeports, by discussing the various rights 
which arise in connection with what is called a dower 
debt. We are content to adopt the very clear and 
learned judgement of Mr. Justice Tudball in the 
case of Ali Bakhsh v. Allahdad Khan ( 2 ). But a 

(1) (1886) I.L.R., 7 AIL, 363. (2) (1910) I.L.E., 82 All., 661. 


88 


THE INDIAN LAW REPORTS, [VOL. L. 

lien is not a right to possession, and nlthongli the 
mashal right of lien may be analogous to the right, of a 
e. mortgage, the comparison gives no assistatu-e 

ms’liN. unless you define the mortgage to which tlu’i riglit 
of lien is analogous, and arrive a,t a.u ngreement as to 
the essentials of a lien which arc coterminous with the 
essentials of a particular form of mortgage', 'riie mort- 
gagee’s right to possession is bast'd upon the contract, 
but the right to a lion is based n])on possession. It 
does not give a right to recover possession if it should 
be lost. The result is that we ha,ve to allow this a.j){)('al 
so far as the claim to the lien is concerned. It is admit- 
ted that the possession in this case was lost by the 
wrongful act of defendant No. 1. On the otlu'r hand, 
it has never been disputed, and inasmuch as tlu' lowi'r 
appellate court decided in fa,vour of the })laintilT the 
question did not arise, that tlu^ phiintifT is entith'd to a 
one-eighth share by wa,y of inheritance, d'he claim for 
possession based upon lien, which was the substantial 
matter in the suit, must be dismissed, and tlu; plaintilT 
must pay the costs of the suit in the court lu'Iow' and in 
this Court. She is entitled from us to a declaration that 
she is the owner, by virtue of inheritance from her de- 
ceased husband, of a one-eighth share in the property 

Ashworth, J., (after reciting the facts):— I cmi- 
cur with my learned brother that the liem of a. Muham- 
madan widow over property, on account of a dowi'r debt, 
only operates so long as she nunains in pos.session of the 
property. On being deprived of possession, slu' has a. 
right, independently of her limi, to rccovi'r possession 
within six months under the Bpecific lli'licf Act. 'I'lu' 
lien gives her no title, or right to H'cover possession, but 
only a right to retain possession. 

Nor, apart from section 9 of the Rptn-ific Nolief 
Act, can the widow rely on the title arising from nu're 
prior possession. Title based on mere prior pos^v'^sioti 
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Mashal 

is only available against someone other than the right- 

ful owner. The heir is the rightful owner and the ahmab 

widow, only having a right of lien,' has no title. 

The decision of the lower appellate court invoked 
the authority of many cases by this Court and their 
Lordships of the Privy Council for holding that — 

“ a Muhammadan widow occupies a position analogous 
to that of a mortgagee, whose possession cannot be disturbed 
until the dower debt has been satisfied.” 


It went on to hold that the heirs of a widow had a like 
right to retain possession of the property. So far I con- 
cur with the decision. But, when it would allow a 
widow or her heirs to bring a suit for possession on the 
basis of the lien, it quotes no authority and I concur with 
my learned brother ithat the decision should not be 
followed. 


* 

' 


In the present case it would appear that the remedy 
under the Specific Belief Act is no longer available to the 
plaintiff and, indeed, that any right to claim the- dower 
debt has become barred by limitation. I, therefore, 
concur in the order proposed by my learned brother. 

Appeal allowed. 


Before Justice Sir Cecil Walsh and Mr. Justice Ashworth. 


BAM SUEAT SINGH and others (Plaintiffs) v. BADEI 
NAEAIN SINGH and another (Defendants).* 

Act No. IX of 1908 (Indian Limitation Act) schedule I, articles 
142 and 144 — Suit for possession of immovable property 
— Limitation — Adverse possession — Burden of proof. 

If a suit is for possession by a plaintiff who says that while 
he was in possession of the property he was dispossessed or 
has gone out of possession, then he must show possession 
witliin twelve years of the suit. But every other case in 
which a plaintiff claims possession of immovable property 

* Second Appeal" No. 1749 of 1924, from a decree of Baij Nath Das, 
District Jvid^e of Azamgarh, dated the ‘29th of August, 19*34, confirming a 
decree, of lium Ugrah Lai, Subordinate Judge of Azaragarh, dated the 9lh 
of May, 1923. 


1927 
May^ 5. 




'A 


THE INDIAN LAW REPORTS, 


VOL. L. 


must Be a case under article 144 of the Limilaiion Act., unless 
Ram Scrat otherwise specially provided, and in such a case limitation 
Singh o^]y begins to run where the defendant’s possi'ssinn heconu's 
Badri ' adverse. In such caso.s the onus lies on tlu' dch'iul.-int to 
sX™ plead and prove that his po.s.session hecame advm'M' and 
continued adverse for more than twelve years Ix'foia' tlu' suit. 
Jai Chand Bahadur v. Ginrar Singh (I), and Svrrdary of 
State for India in Council v. ChdUkani Hama /iV?t)'(‘2), 
followed. 

This Avas a second appeal arising' nut of a .suit 
brought by the plaintiffs in respect of (‘{'rtain propm-ty. 
The defendant No. 1 was tlie fatlier of the plaintin's. 
The defendant No. 2 Avas the Avidow of tlieir fatlun-’s 
first cousin Eanjit Bingli. The plaint w't forth that 
Runjit Singh was joint Avith Btulri, faflu'r of ilu' pltiin- 
tiffs, that on the death of Rttnjit Singh Ihc pro|)('rty 
came to tlieir tatlier Badri by survivorship, but 
that the name of the widow, i.e. (h'fendanl. No. 2, 
was recorded in the village pa,per.s by way of consola- 
tion, tliough she Avas novel- in possession' of tlu' pro- 
perty. It went on to state' that the plaintiffs' father 
brought a suit against the Avidow in respect of the 
property and was unsuccessful. It did not say 
whether that suit was one for possession or nierely 
for declaration. It went on to sa.y that tli'e 
plaintiffs were not in any Avay bound by the finding in 
that suit against their father as he Avas not ri'pri'si'nting 
them, but, notwithstanding tliis fact, tlu' di-fcndanr 
No. 2 had been obstructing the plaintiffs in their possi's- 
sion of tlie property. The natural relief to hi' asked on 
these facts would be one for a declaration, hnl (he plam 
tiffs not only asked for an injunction against the widow 
but they asked to recover iiosscssion of the property from 
her. Both the loAA'er courts treated tlu' suit as oni' for 
possession of the property and dismissed it as h(*in<r 
barred by limitation, on the ground that the widow 
^ m possession for more than twelve vears? 

(1) (1919) I.L.R., 41 AIL, 669. (2) 0916) T.L.R., 6!) Ma.L, (U7. 
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and that the plaintiffs should have sued within twelve 

years of the death of Raniit 'Sint^h. The plaintiffs Ram stoat' 

■I 1 Sl^GH 

£tjpp©<i/lG(i . 

Badrj 

Mr. T. N, Ghadha, for the appellants. ' Naeatn 

Maulvi Mukhtar Ahmad, for the respondents. 

Walsh, J. : — To my mind this is a clear case and 
has been misconstrued in the courts below owing to two 
fallacies against which I have frequently protested. I 
think the courts have misunderstood it probably because 
they did not actually study articles 142 and 144 of the 
Limitation Act, which deal with totally distinct matters 
which, unfortunately, are constantly confused, even by 
decisions in the High Court. Secondly, the lower appel- 
late court committed the fault of deciding the limitation 
issue only, instead of disposing of all the issues so that 
the court of appeal could give a final decision if it was 
wrong. Now the case will have to go back. It is a 
difficult task to decide in every case what cause of action 
the plaintiff intended to set up when the. controversy is 
about an article in the Limitation Act, partly because 
pleading is not scientific and also because, I am 
afraid, pleaders have by bitter experience got into the 
habit of claiming possession when really the relief which 
they claim is declaratory, because they have seen so many 
cases of declaratory relief dismissed under the Specific 
Relief Act. But, reading between the lines, the plaintiff 
claims title. You cannot call it an ejectment suit, be- 
cause the plaintiff alleged in paragraph 5 that the defend- 
ant No. 2 was never in possession. What he probably 
meant to say was that in some way or another the de- 
fendant had threatened the plaintiff’s possession, or had 
cast some cloud or threat upon the plaintiff’s title, and, 
on the face of it, it is odd and inconsistent to claim re- 
covery of possession from a person, and at the same time 
to say lie was never in possession, and a suit for possession 
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against a person wlio has never heeii in possession must 
Ram Sueat fail. Blit defendant No. 2 enred any di'leet which llu're 
was in the plaint. Two ..negatives do not niak(' an 
affirmative, but two defective pleadings sometimes make 
an intelligible cause of aidaon, and it is (piiii' obvious 
that the real issue was that the delendant claimed to 
WaUh. j. have been in adverse possession. By paragrajili :i she 
pleaded that since the deatli of Banjit 8ingh slu' alone 
had been in proprietary possession, and issue No. M was 
framed on that plea. Now I have ('xhausted mysidf in 
trying to explain the conflicting ease's, and to make 
clear the difference between articles 1.42 and Md, in a 
judgement by a Bench to which 1 was a party in (he ciise 
of Jai Ghand Bahadur v. Girwar Biugh (1), in ivhich I 
endeavoured to explain and enforce the di'cision of (he 
Privy Council in the case of Bcnrtanj nj Slale for India 
in Council v. ChelUkani liania lian (2), which I regard 
as a direction to the High ('ourts in India, and as hav- 
ing overruled several decisions in this and otlu'r High 
Courts. If the suit is for possession by a plaintiff who 
says that wliilc lie was in possession of the propi'rty he 
w^as dispossessed .or has gone out of possession, tlu'ii ho 
must show possession within twelve years, bi'cause the 
suit must bo brought within twelve years of tlu' date of 
the dispossession, and nobody can be dispossessed who is 
not already in possession, nor (;an you retain possession 
unless you are in possession. But every other ease 
in which a plaintiff claims possi'ssion of immovable pro- 
perty, must .bo a case under artic.k'. Phi, because it is 
a case not otherwise specifically provided, and in such a 
case limitation only begins to run when tlu' defendant's 
possession becomes adverse, fl'he result of that is (hut 
the onus lies on the defendant to pk-ad and prove that 
his possession became adverse and continued adverse for 
more than twelve years before tlu' suit. In this cas(> tho 

(1) (1919) LL.B,., 41 AIL, 069. ( 2 ) (1916) I.h.tL, n\) 'Mat!,, IH7. 
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defendant alleged it. ■ She has failed to prove it in this 
sense that both the courts have got off the rails and have 
found not in favour of the defendant, ^hich -was the only 
•way in which the defence could succeed, hut against the 
plaintiff. The first court says that the suit ought to 
have been brought within twelve years of the date , of the 
death of Eanjit Siiigh. That is quite irrelevant. It 
had to find that the defendant had been in adverse posses- 
sion continuously since the death of Eanjit Singh, in 
•order to entitle the defendant to succeed on this issue. 
The lower appellate court has done practically the same 
, thing. In a judgement, which I can only describe as 
vague, it finally comes to the conclusion that the plaint- 
iff’s right of possession arose on the death of Eanjit 
Singh. It may have done so, hut before the defendant 
oould succeed on this plea she had to obtain a finding 
that she had been in adverse possession. I suspect that 
the findings favourable to the defendant in both the 
oourts on this misdirection were obtained by citing to 
the learned Judge the old authorities under section 142, 
which do not apply, and that probably those who argued 
the case are just as much responsible .as those who have 
decided it, but the defendant having pleaded it, an issue 
having been framed upon it, both courts having decided 
it, and the defendant having failed to obtain from either 
oourt a finding that her possession had been continuous 
.and adverse for more than twelve years, the matter has 
been decided unfavourably to the defendant and is no 
longer, to my mind, a relevant issue in the suit and ought 
to be treated as decided in favour of the plaintiff. The 
rest of tlic case must go down for the disposal of the re- 
maining issues.. 

We, therefore, allow the appeal, set aside the'decree 
of the court below, and remand the case under order 
XLI, rule 23, to be disposed of according to law. 


19-27 


Ram Surat 
S raon 

tJ. 

Badri 

Naral^ 

Singh. 


Walsh, J. 
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Ashworth, J., (after reciting tlie facts) : — 

^SiNQH^^^ The trial court framed ;m issue as to whether Han- 

b^udri jil Singh was joint or sc|)arate from lhadri, the father of 
tlie plaintiffs, and held tliat lie was separale. 'I'his fmd- 
ing was against tire plaintiffs. Again the trial court 
held tliat the father had represented the plaintiffs in the 
suit against the defendant No. 2, and so th(' claim was 
barred by the rule of res jvdieain. Tjirstly, it lieid tlr.at, 
the widow, defendant No. 2, had been in advt'rse possr's- 
sion of the property for more than twelve year’s. Now 
tills last fii'iding was inconsistent with the (inding that 
Eanjit Singh wars separate from Badi’i. If he was 
separate then tire widow would be in posst'ssion as a 
widow and could not be in possession arh’crsely. 

The lower appellate (‘ourt only dealt with the rpies- 
tion of linritatioir. It affii-med the decision (jf |ht> trial 
court that the widow had br'cii in advm’se jioHsession for 
moi-e than twelve year’s at the dati' of suit, 'riie Sami’- 
objection exists to tlris fnrding as was rnentioiri'd above. 
If Eanjit Singh was sejrarnte fr’otrr Badri, there cmrld be 
no question of adverse possession. 

I would, therefore, renrand the case to tlu’ lower 
appellate court. The lower ap})ellate court should con- 
sider the finding of the trial coui’t as to Hanjit Hingh 
being joint with Badr’i or otlrer’wise. If it finds that he 
was separate from Badri, as was found by tlu’ trial court, 
then no question of adverse possi’ssion arises. The widow 
is entitled as a widow to maiirtaiir posse.ssioir of tlu' 
property and the suit must fail as tlu' plaintiffs do not 
sue for a declaration, as reversioners against tiu' trans- 
ferees, that the alienation to them is only good for her 
life-time. If, however, it finds that the .family was 
joint, it will be necessary for the lower appellak^ court 
to decide whether the widow has acq\iired a right t(> 
the property by twelve years’ adverse possession. In 
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coming to a decision on this point the court should re- 1927 
member, as pointed out by my learned brother, that the 'ram sceat 
burden of proof is on the widow and not on the plain- 
tiffs. Thirdly, the lower appellate court will have to 
decide whether the trial court Avas right in holding that sinoh. 
the suit between the father and the widow was by the 
father as representing the plaintiffs. If it agrees with 
the decision of the trial court then this suit will clearly 
be barred by operation of res judicata. 

By the Court. — The order of the Court is that the 
appeal is remanded to the lower appellate court for re- 
hearing of the appeal in accordance with the instructions 
given above. Costs of the case will abide the result. 

Appeal allowed and case remanded. 


Before Justice Sir Cecil Walsh and Mr. Justice Iqhal Ahmad. 

IvUNDAN LAL (Plaintiff) v. BISHESHAE DAYAL and 
OTHER s (Dependants) . * 

Act No. IX of 1908 (Indian Limitation Act) schedule I, 
articles 62 and 97 — Sale — Price paid but property not 
delivered — Suit for return of price — Limitation. 


Where a purchaser pays the price of property which he 
has bought, but fails to obtain possession from the vendor, he 
has a riglit to sue for the return of the purchase-money, 
which commences from the date when delivery is asked for 
and refused. The suit is governed, as regards limitation, 
by either article 97 or article 62 of the first schedule to the 
Indian limitation Act, 190S. Mul Kumcar v. Chattar Singh 
(1) and Arunachala v. Ramasami (2), referred to. Janak 
Singh v. Walidad Khan (3) and Hanuman Kamat v. Hanuman 
Mandur (4), followed. 

The facts of this case, so far as they are necessary 
for the purposes of this report, appear from the judge- 
ment of tlio Court. 


• So(«ii(l Appoal Nn. 770 of 1.926, from a decree of Gopal Dae Miikerji, 
District .Tiulf;c of Mainpiiri, dated the l.Sth of .Tanuary, 1928, confirming a 
decree of Ganga Prasad Verrna, Officiating Subordinate Judge of Mainpuri, 


dated the 2.'ird of July, 1928. 

(1) (1908) I.Tj.R., 80 All., 402. 
(8) (1918) 18 A.Tj.J., 669. 


(2) (1914) I.L.E., 88 Mad., 1171. 
(4) (1892) I.L.B., 19 Calc., 128. 


1927 
May, 6. 
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Dr. N. 0. Vaish, for the appellant. 

Munshi Narain Pras'ad Ashthanaf for the respon- 


Bisheshajj (JentS. 

D.^YATi, 


Walsh and Tqual Ahmad, ,M. : 'Phi.s i.s an inter- 
esting point upon wiiich at one tiuu' or anoilu'r -tlien^ 
appears to have boon a difference of opinion. 'I'lu' plaintifl” 
has suffered the double misfortune of purchasing property 
of which lie has not received dt'livi'ry from tht* xamdor, 
and also of paying the price. The defendant has failed 
to make a title. The suggestion is tliat he fiad already 
sold to somebody else, although that issue has not heen 
actually determined, because tJic case has hc'cn disposed 
of on the legal question. Tt set'tns more likely that it 
was a piece of dishonesty on the part of tlu' vendor than 
a mere act of forgx'tfulness, hut that do<'s not alti'r the 
law. One result is that tlie plaintiff has paid the pur- 
chase-price for a ('.onsideration, nanudy, the transfer of 
the property, which has faih'd. d'hat is article 1)7. 
Anothei’ view of the matter is tliat he has paid money, 
to'thc defendant for nothing, which tlie defendant has 
no rigid to retain against the. demand of th<> plaintiff, 
as was said by the old lawyers, against ('quity and right. 
That is money received for the use of the plaintiff, which 
is article 02. It may be also treated, and good reasons 
could be given for doing so, as (uther a hrt'ach of a <‘on- 
tract in writing, or the breach of an inqilied covenant 
under section 55 (2) of the Transfer of Propiniy Act, 
and varying views have boon taken on tlu*s(' aiicrnalivc^ 
possibilities. 

There is one decision relied upon liy the plaintiff in 
. Mid Kunwar v, GhaiUrr Singh (1) ami there is nnotlu'r 
case relied upon by him in Arnnachnla v. Uainai^nnii (2), 

. Both, of these decisions treat article 110 as applicable and 
come within six years, although Aruimchala v. Itanui- 
sami (2) can really be distinguished from the. present case. 

(1) (1908) I.L.R., 30 All., 402. (2) (19H) T.Tj.R., !« Ma.l,, 1171. 
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On the other hand, there is a more recent decision of 1927 
this Court, namely, Janak Singh v. W alidad Khan (1), kundan Lai* 
decided by Mr. Justice Ohamibr and Mr. Justice Pjo- bishbshar 
GOTT in 1915, which holds in a similar case that arti- 
cles 62 and 97 are the appropriate ones. If there were 
nothing else, we should be prepared to follow ^his deci- 
sion on the ground of the desirability of maintaining a 
consistent and concurrent authority on a question like 
this and also because the courts below have rightly held 
themselves bound by this decision — they had absolutely 
no alternative — and, therefore, their decision was right 
uiitil it reached this Court at any rate; but the decision 
of the Privy Council in Hanuman Kamat v. Hanuman 
Mandiir (2) appears to us to be so much in point that 
even if we were disposed to depart from the last decision 
of this Court, we ought not to do so, but are bound to 
follow the view taken by the Privy Council. In that 
case a sale of joint family property went off upon ob- 
jection made by other, co-sharers of the vendor, but the 
purchase-money was paid before it went off. Like this 
case, the vendor was unable to give title and the pur- 
chaser found liiinself unable to obtain possession. The 
Privy Council held that from tlie time when he found 
himself unable to obtain possession he had a right te 
sue for his purchase-money upon a failure of consider- 
ation and that the case fell witliin article 97 and that in 
any case it must fall either within 97 or 62. That is- 
exactly what was decided in J anode Singh v. W alidad 
Khan (1), and we hold that we are bound to follow that- 
view and to dismiss this appeal with costs. 

Appeal dismissed. 


(1) (191S) 13 A. L. J., 669. 


(2) (1892) I.L.R,, 19 Calo., 12a. 
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MISCELLANEOUS CIVIl.. 

Before Jimticc Sir Cecil Walsli and Mr. ■ht'^hre lUnierji. 

IN THE MATTEK, OF HlllH IjAL, CAKCA U.\M.* 
./let No. XI of 19‘2‘2 (fitdian Ineoine-Ta.r .section .| . . 

IncQine-taaf — “ Agrienll nral ineonu' " -Stone tjintrrie.s -- 

Profits not e.venipt from a.s.se.s.sinent to ineonie~ta.i' 
beeainse they have already been taken into aeeonnt in the 
assessment of land revenue. 

There is no provision in tlu' Incnnu'-Tiis Aoi, wliiclj 
exempts from liability to assessment profits fn»in siono 
quarries, not being agricultural incoine, which linvc already 
been taken into account in assessing land revenue. 

Tliis was a reh'n'iice niade by llte ('oiuiiiissiuiu'r of 
Income-Tax for the. United Urovinei's under section (‘di 
(2) of the Indian TneonuUrax Act, 1U22. 'I’iit' I'aels of 
the case snfliciently appear from the onler of the Court. 
Mnnshi Narain Prasad .l.shlltana, for the applicant. 

The GovernmiMit Advocate (Pandit. Ihtia Shankar 
Bajpai), for the Crown. 

Walsh and Banhiui, Id. : — We have no <!oiild as 
to wliat the answer to this question must lie. 'Phe 
assessee is the owner and oceupitn* of et'riain laiul in llie 
Agra district wliich contains valualde stone ipiarries. 
These he has been working at a profit for a vinw consi- 
derable time. In 1879, when the land in (pii'stion was 
assessed for revenne purposes, tlu' ('xtraet from the 
Settlement Officer’s note, wliieh forms part of this casi', 
shows that the revenue was nssi'sseil against the tlum 
owner upon the basis of the rmital value arrived at by 
taking into account the profits which he was making 
from the working of tlio quarric's. That would he ipiili' 
correct if the problem to he solved was tlu* rental value 
•of the land. It was not cnltivah'd land, although it 
had been cultivated. The Settlement Offieer says ~ 

* MiscallaneoiiB CaHo No. 4.15 of IIW. 
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‘ ‘Large areas of cultivated land have been gradually ah- 
sorbed by the quarries.” Taking into account the aver- in the 
age income from the quarries, and adding it to the sup- SHiriiAi;! 
posed rental value of the rest of the land, he arrived at 
an annual figure of Es. 1,380. He does not profess to 
have arrived at a really accurate figure. Indeed, he says 
that the figures are below the mark, and that in later 
years the profits have very much increased. But vsdre- 
ther the assessee has been paying too much or too little, 
there is no doubt that from 1879 he has been paying in 
the shape of revenue a contribution to the public funds, 
based upon the profits made from the quarries. The 
question is whether that relieves him from the undoubt- 
ed statutory duty of making a return of the profits which 
he makes from tlie quarries and of being assessed thereon 
for tlie purpose of income-tax. As to his primd facie 
liability to pay income-tax upon the profits of the quar- 
ries, there can be no doubt. Section 4 provides for that 
in the plainest terms. Certain exemptions from liability 
to income-tax are provided in section 4, and of these the 
only one material* to this case is agricultural income. 

Therefore we liave to see whether the assessee can bring 
himself witliin the exemption. Agricultural income 
means rent or revenue derived from land which is used 
for agricultural purposes and is either assessed to land 
revenue or subject to a local rent collected by a Com- 
pany. Nobody can seriously contend that profits from 
the working of quarries and the sale of stone is agricul- 
tural income within the meaning of that definition, or 
that the quarries themselves are land used for agricul- 
tural purposes. The assessee, therefore, fails to bring 
himsdf within tlie exemption. His real complaint of 
course is that in being assessed for income-tax upon the 
profits derived from the quarries, he is paying to some 
extent twice over, but in order to obtain exemption from 
liability under the Income-Tax Act he would have to 

3 
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sJlOW tliiit there was some |)rovision in tlu' Act wliich 
In thb exempted profits which had Ikhmi ('itiu'r iax('d nr lalo'ii 
fioiB Lal! into account in assessing n'veiuu‘ tor some oilier Siate 
iiAM.* purpose. There is no sncli provision in tlu' Acl. TIhi 
I ncome-Tax Act is of a mucli later dali' than Ihi' sidth'- 
ment in question, and no doidvt the contingency whicdi 
has occurred in this case, namely, of an assi'ssi'c paying 
already to some extent tax in respetd, of profits arising 
from his business, by reason of the fact that they had 
been taken into account in assessing reveinu' by tlu' 
revenue authorities, was overlooki'd. I'his, howevm', is 
no concern of tlie Tneome-h’ax authorities, who have 
only to administer the Act as they find it. Wlnd-her 
the fact that a later Act has imposed a revenue 
tax upon the profits of th(> (jnarries, which tlu' revmnu' 
autliorities have already taken into account in assessing 
rental value for aiiotlu'r purjiose, aflVcts the (pu'stion 
between the revenue authorities and the present assessi'e 
in respect of his liability to pay revenut', is a ipiestion 
which we cannot decide. We merely contimt ourselves 
with saying that unless there is some provision in the 
revenue law which makes it clear that a doubk' tax is 
intended to be made in respect of such sources of profit, 
the assessee appears to have a strong ground for apply- 
ing to the revenue authorities for n’cimsidiTation of tlio 
rental value, on the ground that part of tlu' hind in rc's- 
pect of which he has been assessed for revemu' has bi'cn 
assessed on the basis of the profits hi' is making from 
the working of the quarries, liecansc' the result of this 
decision will be, unless some ami'lloration is provided by 
the revenue authorities, tliat he will have to pay in ri's- 
pect of these profits twice over. 

The answer to the question wliich is contained in 
paragraph 6 of the stated case is “No”. 

Under the circumstances we think that both partii'S 
ought to pay their own coats, and wc assc'ss tlu' fee of 
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Ihe Government Advocate at Es. 100. Any amount 1927 
deposited by the assessee will be returned to him. ” in the 
Reference answered in the neaatwe, shib Lal, 

Ganga 

Kam. 

Before Mr. Justice Boys and Mr. Justice Kendall. 

1927 

HAIDAET BEGrAM and others (Depend.ants) v. SEIMAN May, 9. 

THAKUE LAKSHMI NAEAINJI AIAHAEAJ (Plain- 

tife) and mu S AMMAT SUNDAE and others (Defend- 

.■^NTS).* 

Act (Local) No. II of 1901 (Agra Tenancy Acl), sections 164 
(2), 165 and 166 — Lambardar and co-sharer — Lmbility 
of representative of deceased lambardar for the negligence 
or misconduct of his predecessor. 

A plaintiff can, in a suit against the lambardar, prove negli- 
gence or misconduct with a view to getting a decree against 
the lambardar persohally or, in a suit against a holder of the 
assets of the lambardar, can prove the negligence or miscon- 
•duct of the deceased lambardar in order to get a decree against 
the estate of the deceased lambardar in the hands of such 
holder. 

The words ‘ ‘ plaintiff ’ ’ and ‘ ‘ defendant ’ ’ as used in sub- 
■section (2) of section 164 are merely synonyms for the “ co- 
sharer ’ ’ and ‘ ‘ lambardar ’ ’ referred to in sub-section (1) , just 
as they are used in section 165. Dip Singh v. Ram Charan 
.(1), and Bharat Singh v. Tef Singh (2), referred to. 

The facts of this case, so far as they are necessary 
for the purposes of this report, appear from the judge- 
ment of the Court. 

Maulvi Muhammad Abdul Aziz, for the appellants. 

Dr. M. L. Agartoala, for the respondents. 

Beys and Kendall, JJ. — This is a suit under sec- 
tion 164 of the Tenancy Act for profits by a co-sharer 
agaiinst the lieirs of a lambardar. It has been found 
not merely that tliere were no reliable accounts of actual 

* Second Appoal No. 731 of 1925, from a decree of R. L. Yorke, 

Districd; .Tudttc of lliiliinclKhalir, dated the 27th of February, 1926, reversing a 
decree of A. Ktiidiiir, AHKiatant Collector, flret class of Bulandahahr, dated ^ 

the 22n(l of Sepl.enilH'r, 19'23. 

(1) (lOOfi) T.L.R., 29 All., 16. (2) (1917) I.L.R., 40 All., 246. 
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collections, but affirmatively tliat tlie accounts furnished 
by the defendants arc false and niislejuling; a nd the 
appellate court has therefore given the plaintilf a (U'cree 
based on tlie full amount of the jainabandi. This d(‘- 
cree has not iK'en limited to the asst'ts of tiu' deceased 
lambardar whicli may have come into the liands of the 
defendants as his heirs. No arguinenl. was addri'ssed 
to ns on behalf of the appellant that the dt'cree ought, 
in any event, to have been so liinilt'd; but. for naisons 
to which we will refer later, we are of opinion tliat the- 
decree should have been so limited. 

First, it has been contended that no deeixM' sluudd 
have been given against tlie defendants bi-yond such 
amount as may have been found proved in have Ihhui- 
actually collected; but in face of tlie finding that, the- 
accounts furnished are false and mish-ading and that 
there is no reliable evidence of nidaial (’ollections, 
no such decree would, in any ease, be possible 
Next, it has been contmided that no deerei' of any 
sort can be given against the did'endants biased on 
the negligence or misconduct of the di'ci'asi'd lanibar- 
dar in carrying out his duty to make collections. 
This argument is, we think, basi'd on an entire 
misconception of the rulings upon which reliance has bi'en 
placed. It is argued that sub-section (2) of seel ion Ki-t 
has no application at all whore it is not the Inmbardaa* 
himself who is being .sued but wh(‘re the suit has been 
brought in the first place, as in this casi', against the 
heirs of the lambardar. Tlu' aygunuud. for tlu' appidlants 
has been entirely founded on certain reinai-ks in llu' casi's 
of Dip Singh v. Raw Olnmtn (1) and liliamt Singh v. 
Tej Singh (2). At page 17 of tlie ivport in the fornuu- 
case there is the following pa.ssnge : — 

“ At first sight it might appear that tlu‘ heir or n'fire- 
sentative of the lambardar would be ho liable in resjit'et of 
the negligence or misconduct of his predecessor in till', but 
(1) (1906) I.L.B., 29 All., 15. (2) (1917) I.Ij.R., .10 All., 2-lC. 


VOL. 'n.] 


ALL.^HABAD SERIES. 


103 


if this had been the intention of the legislature, we should 1927 
expect to find in sub-section (2) instead of the word ‘ defend- H.nDAM 
ant ’ the word ‘ lambardar ’. That word does not occur Begam 
in _ sub-section (2) . of section 164. We are, therefore, of stIuavi 
opinion tliat the successor in title of a deceased lambardar is Thakue 
not liable to account for profits which his predecessor may NAEMNn 
have failed to collect or which he permitted to remain un- Mahaeaj. 
collected owing to negligence or misconduct.” 

To appreciate the meaning of this passage it is only 
necessary to consider what were the facts of that case. 

Tlie defendants were the son and two brothers of the de- 
ceased lambardar. With the deceased they constituted a 
joint Hindu family. This (we have examined the origi- 
nal record) was actually pleaded by the plaintiff and not 
controverted by the defendants. They were also joint 
lambardars in succession to tlic deceased lambardar. The 
plaint further alleged tliat the joint family property had 
benefited by the, collections made by the deceased lambar- 
dar wlu) Itad also been negligent. The suit was against 
the defendants as present lambardars in regard to their 
own conduct and also souglit to hold them responsible 
for the liabi!iti(^s of tlie deceased lambardar and asked 
for a decree against the defendants for a lump sum of the 
total amount due on both accounts. 

Their Ijordsliips suggested in the passage quoted 
that sub-section (2) of section 164 only made the ‘‘ de- 
fendant ” liable for his negligence or misconduct and did 
not make either his heir (this was obiter as the suit was 
against the defendants as succeeding “ lambardars ” and 
not as “ heirs ” of the deceased lambardar) or his repre- 
sentative so lial)le, and concluded by deciding that “ the 
sucevssor in title of a deceased lambardar is not liable ” 
for tlie negligence or misconduct of the deceased. 

In fact no question could arise in that case of the 
liability of the lieir, as the family of the defendants and 
tlie deceased lambardar was joint and section 53 of the 
present Code of Civil Procedure did not then exist. 
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1927 \-Ve are, liowever, in full accord with tlu' nlrifvr die- 

H«BARr tmn that the heir would not linlvle and tlu* decision 
bmam successor in title to the ol'lice ot landiardiir would 

Ihakto liable. 

SfNH Our agreement in this view is not, liowcnwr, inllu- 
mahabaj. {jeCendant It would luive 

been just the same if the words “ co-slian'r ” and “ iain- 
bardar ” had been used; for there is no principle on whicli 
the heir or tlio successor in title as lainbardar could possib- 
ly be held personally liable for neglig('nc(' or niiscondurt 
of the deceased lamhardar. 

If indeed tlie learned Judges nu'ant, as is (‘ontended 
before us, soniething more than this and intendi'd to sug- 
gest that in their opinion tlu^ use of tlic word “ dclen- 
dant ” in sub-section (‘2) of seclhui 1(>1 indicated that 
negligence or misconduct, of a- deceased lainbardar died 
wdth Inin and could not Im' proved lor the juirpose of fix- 
ing liability even on his estate in ilu' hands of ladrs, we 
could not follow tliein; for in our view no smh elTeet could 
result from the' use of the, word “ dt'IVndaid, ”, whie'h ap- 
pears to be used merely as a variant ed’ hut as synonymous, 
witli “ lamhardar ”, as it is similarly used in section Itih 
where it could not possibly have any special signilieanee. 

But, in fact, we think the li'arned fhulges clearly 
meant nothing more than that no |)er.sonal liaiulity coithl 
attach to tlie heir or successor in title'. 

But, further, in that case there', was im eie'e'isieen anef 
could be no decision as to wlu'tluu- tlie* asse'ts ed’ the' ele- 
ceased lamhardar coulel bee lialile in the' Iianel.s eef the* elev 
fendants. The family was a jeiini family anel theeri', e-emld 
be no question of heirs, and there was lU) suggcstieeii eif 
there being any aclf-acquircd preiperty eif the' ele'ce'ase'ef 
lamhardar, and, as we have notuel, section hJ eif the ('eiele" 
of Civil Procedure,* assuming that it wenild have helpe'ef 
the plaintiff, did not exist. The only questiem feirele'ensieen 




V,OL. L.] 


ALLAHABAD SERIES. 


105 


and tlie only question decided was, — Can a lambardar 
as successor in title of a deceased lambardar be held Haidam 
personally liable for the consequences of negligence or ■ 
misconduct of his predecessor? The case is, there- thIkto 
fore, in no way opposed to the proposition that if there NABlfwiE 
are assets of the deceased lambardar in the hands of mahaeaj. 
the defendants, tliose assets would be liable for the 
consequences of negligence or misconduct of the 
deceased. 

The next case to which w^e were referred 
is Bharat Singh v. Tej Singh (1). That was 
a suit brought originally against the lambardar him- 
self for actual collections and what lie should have collect- 
ed. He died during the pendency of the suit, and his son 
was brought on the record as heir to Ids assets. This last 
fact appears clearly from the referring order of Mr. Jus- 
tice WaTuSU. The. son was brought on the record not in 
his personal capacity but as holding the assets; and, as 
Mr. Justice Walsh put it, the sole question was “ What 
was the liability in his life-time of the lambardar and 
what was the liability of his estate after*his death ”? 

Mr. Justice WaIjSH referred the case because there was 
a considerable body of authority, as he put it, for the 
proposition tliat tlic liability of the lambardar for negli- 
gence did not survive Ids deatli — a proposition with which 
he disagreed. Tlie Full Bench held that the liability 
would survive. As Mr. Justice Banbrji phrased it 

“ On principle it does not seem that the assets of the 
dcw'iiscul lambardar should escape liability simply because the 
Ha.id huul)ardn.r who had neglected to make collections or was 
guilty of gross misconduct happened to die after the expiry 
of tilic yea.r during winch the c.ollections had to be made.” 

He flirt I ter remarked : — 

‘‘ In any case the liability of the representative of the 
lambardar would not 1x5 a personal liability.” 

Without following the reasoning of the learned Judge 
in its entirety as to the import of the words “ plaintiff ” 

(1) (1917) I.L.R., It) All., 216. 
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1927 and “ defendant ”, with tliese ex{)resHionR of opinion we 

Haidam are in entire agreement. 

®. • Two i8olated phr.ase8 in the judgeiui'iitw in ihis ease 
thakite have been pressed upon us on helialf ol the !ipp('Il!int. 
nIraot M.r. Jnstiee Banehji siii<l on ])ng(' ‘JaH : 

Mahabaj. ,, person who was smsi wi^s tlu' representative of 

the lambawlar, lie would he the (lerendant in l.lit' suit and lio 
would not be liable, according to tlie language of tlu' section 
[sub-section (2) of section Ihl], as t!u' iniseomluet. or tieg- 
ligence could not be his iniscoiuluet or negligenee. However, 
we are not called upon to decide that question in this ease.” 

Mr. Justice Piggott said - 

‘‘ He himself could not I>e lield lialde for any negligence 
or misconduct on the part of his failn'r.” 

Neither of these p:is.sages snpporls i!u' appelhiiit 
here. They do not, in our opiuiou, put’iuirl. to hold 
anything more than that the iieir wouhl not. In' per- 
sonally liable, and tliey do not. support tlu* pi'optwi- 
tion that the estate of the deeeasc'd Iniubardar woidd 
not he liable in the liarids of his heir. There is 
nothing in either of the two eases whieli to onr mind 
is opposed to the coiudusion that in this eus(> the plain- 
tiff was entitled to a deeree against llu^ estalt' of the 
deceased lambardar in the hands of the d(‘fendatds. 

In onr view section 104 really does not give rise to 
any difficulty. Sub-section (1) ju-ovides for the simple 
suit for collections against the laiuhardtir tdmself. Bid)- 
section (2) merely says that he may furtlu'r lie held liable 
for non-collections due to negiigmuu' or miseonduet. We 
a^ree with Mr. Justice WAL.sit that tlu' words ” plaint- 

^and ” defendant ” are imm'ly synonyms for ilui 
“ co-sharer ” and “ lamhardtir ” refern'd to in suh-sf‘<'- 
tion (1), just, as wo have noted, ns they an' ust'd in see.- 
t^itt 1.65 where the change cajinot have any spt'c-ial sigiu- 
ficance. The legislature, in framing stHiou 10-1, had not 
iSp^ieW’at all suits against the assets of a di'ci'asc'd hun- 
barfl^r^.tbe hands of others, hut left suc.h a eas(', as it 
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well might, to be dealt with in accordance with the ordi- 
iiary principles governing all cases ivhere it is sought to 
make tlie assets of a deceased person liable, merely putting 
tluv propriety of applying tliose principles beyond doubt 
by enacting in section 166 tliat the word “ lambardar ” 
includes his heirs, etc. 

A plaintiff can in a suit against the lambardar prove 
negligence or misconduct with a view to getting a decree 
against tlie lambardar personally, or in a suit against a 
holder of assets of the lambardar can prove the negligence 
or misconduct of the deceased lambardar in order to get 
a decree against the estate of the deceased lambardar in 
tlie hands of such holder. 

We tliink, tlierefore, tliat tlie plaintiff in tins case 
was entitled to a decree to the full amount of the jama- 
Ixmdi, but that that decree sliould have been limited to 
the aasets of tlie deceased lambardar in the hands of the 
defendants. The decrc'c of tlie lower appellate court is 
modified aceordingiy. Parties will bear tlieir own costs 
of the appeal. 

Decree modified. 

Before Justice Sir Oeeil Wahh and Mr. Justice Banerji. 

EAM PItARAT) and oranas (Defendants) v . MITPIAN 
IjATj (IhjATN'nii'E) AND SHYAM L.AL and others 
(Defendants).* 

Act {Loenl) No. Ill of 1901 {United Provinces Land Revenue 
Act), sections :i()7 and 111 — Partition — Objections based 
on adverse possession overralcd as frivolous — Question of 
proprietarn title- -A ppeal. 

Ill a suit for partition, wliother a. question of proprietary 
title is raised or iiot. di'pcMids on tlie exact objections raised by 
an objector, and when an objector claims to be in possession 

* Rec'oiiil Appral No. 7M of 1920, from a decree of J. Allsop, District 
Jiidsc of Alifiiirii, diiteil llie lOUi of .lamiary, 1926, confirming a decree of 
M. Aljdiirrab, Assiatant Collector, first class of Aligarh, dated the l.jth of 

March^ 1924. 
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of any partienlar plot of land Ity advi'rsi' pnssos.sion, that 
certainly raiitses a question of title. 

Where an Assistant Oolleetoi' reieclod ohjeel ions taken to 
the partition, on the p'round that tlu'y \vert\ on tin' (aee o| 
them, frivolous, it was hi'hl, that lu' nuist he di'enied to have 
choseix to decide the question raised in the ohjeetinns on t he 
merits, and therefore an afipeal lay to the Disti'iet .ludpv. 

Ram Naraiii- v. Jaijait Naih Prasad {Id, and llliariira>i 
Dut V. Brij Bhiikan (*21, followt'd. Naml IPini v. Bralim- 
khaual (3), and Miihmnmad Nasar-nllah Kha)i v. MtthmHmad 
Ishaq Khan (4), referred to. 

This was an appeal by (lefendants in a partition ap- 
plication filed by one Mitban Lal under section 107 of 
the Land Revenue Act. Mitban Ltil apfilied for perfect 
partition of his sliare in the inahal. Rotict' of tliis appli- 
cation was issued to all tlie l•ecorded co-slut rers in the 
mahal, and the apfutllants tiled objt'ctions to partition. 
They claimed to be the sepiinih' and t'xclusive owners^tf 
the portions of the nidhal which they were in posst'ssion 
of, on tlie ground thiit iihout bO yt>ars ago, by a priviite 
partition between the co-sluirt'rs, tlu'V had got tint land, 
and on the ground of advt'rsc itossi'ssion tilstt. 'ritey plead- 
ed that even tlie inhabited areti. luid liccn scptiratt'd by the 
co-sharers and each co-shart'r wtis in jtosscssion of his 
separate portion, and had Iniilt scjiitratc honst's, but. tliat 
only one haveli and a room were joint, and four cultivated 
plots in the outlying land and several uneultivatial 
plots were also joint. The Assistant (kilh'clor, by his 
order of the 12th of Mareli, rejeeUd the, so ohji'ctions on 
the ground that they were quite frivolous on tlu^ face of 
them. The objectors ap[)ealed to the Distrii-t .ludge of 
Aligarh, who rejected the appeal on the ground that no ap- 
peal lay to him. In his judgement he stated as follows^ - ■- 
“ I may say at once that in view of sevc'ral rulings of the 
Board of Revenue and of the Hon’hle High (’ourt, it can 
be said almost with certainty that the objections did in 


(1) (1915) I.L.R., S8 All., 116. 
(3) (1914) 22 Indian Oases, 940. 


(2) (1923) 76 Iiiditin OiiMo.-t. sas. 
(4) (1010) I.L.H., 3‘2 AH.. .623. 
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fact raise questions of proprietary rights, but it is also 192? 

clear that the learned Assistant Collector did not treat 1 

them as raising any such questions. He treated the ap- \ 

plications as objections witli regard to separate possession 

of land in which there was a joint proprietary right.” j 

The objectors thereupon appealed to the High Court. 1 

Munshi Panna Lai, for the appellants. 

Babu Surendra Nath Gupta, for the respondents. . 

The judgement of the Court (Walsh and Banerji, i 

JJ.), after stating tlic facts, thus continued . : 

Tlic objectors liave come up in appeal before us and ! 

Mr. Pamia Lai, on belialf of the appellants, has submit- 
ted tliat the order of the Assistant Collector rejecting their 
objection, wiiether on good, bad, or indifferent grounds, 
was a, decision of the qm^stion of title wliicli had been rais- • ' 

ed by them, and tha.t the leaiMicd District Judge ought to 
liave disiiosed of tlu^ appea.l on the merits. The learned ^ 

vuikil for tlie resj)ondents has urged that the question : 

raised by the objectors does not amount to a question of i. 

propritdary title, and in any event, upon the objection, the 
partifiion officer will have to |)artition the mahal and allot f 

portions to each of the co-sharers, and therefore it is of no 
inonuait whetlier the Assistant Collector did or did not , : 

decide that particuhir areas belonged to particular co- 
shart'rs. He lias relied on the case of Nand Ram v. Brahm ; 

Khayal (1) and Muluimmad Nasar-ullah Khan v. Muham- f 

mad Ishaq Khan (2), and has submitted that when a co- j; 

sharer claims to be in possession of a particular plot of ji 

land a,nd claims that particular plot of land, it cannot be I 

said that any question of proprietary title has been raised; | 

and tlK'rel'orc no appeal lay to the District Judge. I 

Whether a question of proprietary title is raised or | 

not depends on the exact objections raised by an objector, 
and wlien an objector claims to be in possession of any :■ 

(1) (1914) 22 Indian Casas, 949. (2) (1910) 82 AIL, 623. ; 
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particular plot ot' liiiul by a.(lver«' posnossion, (ha I (‘('I'fain- 
Bam ly raises a question of title. W'liedn'r tiu'ia' is any i'or'*e, 

PB. 4 .SA 1 ) .* - T • , • • 1 • 1 • IV i , » , * , 

t). in tlie objection raised is a cntleivni ninllt'r aUu^^idlier. 

Wc think that wlten an objeeiiion is raistnl as (o (!»' pro- 
prietary title there are tliree eoursi's opiai to (he Assistant 
Collector, namely, (1) to tieeline to orant (he ;ipplieation 
for partition nntil the (piestion in dispule has beim deter- 
mined by a conqK'tent court, i'2) to require any party (o 
the case to institute a suit in the civil court., (At (o proceed 
to inquire into the merits of the obji'ction. In (his case 
when the learned Assistant (A)l lector uent on to say in 
his order that the objection on (he I'aee of it was frivolous, 
we think that lie must lie deemed to have cliosen to decide 
the question raised in the objeclion on (iu' nu'rits. h'hmv- 
fore an appcid lay to the h'arned District dudiu'. \Mien 
a question of profirietary tide is deeided by (he revenue 
court, or when that court direels a parly (o po to (he civil 
court to have his rijn'lds ileelared, i( is impossible to say 
that no question of proprielary title has Ihh'II raised. In 
the case of Ram I^anuii v. Jatja)! Kalh I'nisatl ( D a I’.eneli 
of this Court held that wlum an Assistant Colleelor dire* t* 
ed a party to have his ripiit th'elared in a eivil eoiirt uiion 
objections raised to the partition, a quest ion of proprietary 
right bad been raised in the (‘asm We (Itink (bat. the case' 
of Bhagwan Dnt v. Brij Bhakan (*J) lays down tlu' cor- 
rect procedure, to be followed in east's where ohjt'clion to 
partition is made before an Assistant Collector. We are, 
therefore, of opinion that tliis appt'al must b(’ allowed and 
the case sent back to the learned I )istriet d udge of Aligarh 
to decide the appeal of the appidlnui lu'foiv bini on (he 
merits. The question tliat (lie learntal dudge will have 
to consider upon the materials on the record is wlietlier 
there had been a previous partition and wlitdlier tlu' par- 
ties were in posst'ssion of tlaur respt'ctive sliares as own- 
ers. Costs will abide tlie result. 

Appeal allowed. 

m (Uias) 7 fi IiHli..,n Onm>A, S( 5 fl. 
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Bcfovo Jxtstice Sit Cecil Wedsh and Mt. Justice BancTii, 
MAHBUB ALI (Dbfend. 4 nt) v . MUHAMMAD HUSAIN 1927 

AND .ANOTHHB (PLAINTIli'PS) .* 

Civil I’l'tua'd i( re Code, order AX/, rule 2 — Uncertified pay- 
tueiil out of court in respect of mortgage decree — Certifi- 
eation refused— Rights of mortgagor to get back money 
so paid. 

L'liiiiitiiff ptiid a, sum of money to defendant to be applied 
l>y liim pro tanto in satisfaction of a mortgage decree 
(preliminary) which defendant held against plaintiff. The 
])a.yment, liowever, was made out of court and an application 
for its ceidification to the court was resisted and ultimately 
rejected. He.ld, that, although the payment, not having been 
certified, coiild not be taiken into account as a part satisfaction 
of tlie decree, the plaintitf \va,.s entitled, as the consideration 
for the pa.yment haid failed, to cla,im back the money W'hich 
lie laid paid, a^s money in the In'inds of the defendant received 
by him to the use of the plaintiff. Sital Singh v. Baijnath 
Prasad (D, referred to. 

Ihu'. facts of this case safficicntly appear from the 
judg'eiiK'nt of the C'oui-t. 

Munshi Binod Bihari Lai, for the appellant. 

Maulvi Muhammad Ahdul Aziz, for the respondents. 

Walsh and Baneiui, JJ. : — Tliis case is in a nut- 
shell. The facts are that two sums of Es. 125 and 
Es. 200 have been received by the defendant, under certain 
special circuiustajiecs, with the intention that they should 
be applied to a, mortgage decree', which he held against 
the plaintitf. It is always troublesome in these cases to 
give an accurate description of sucli a payment. The 
Es. 200 paid is perhaps an illustration. Defendant No. 2 
jiaid that to delendant No. 1 at the request of the plain- 
tiff. If tli(' parties wc'rc ad idem, and the defendant, be- 
ing an hoiu'st pewsou, was willing to receive that amount 

* Sci’ima Appeal No. 7S)\J oC 1925, from a decree of Bhagwan Das, 
SulKii-aiiiaUi .hulge of Hulaiulslialir, aaled the 13tli of March, 1926, revers- 
ing a tlccroe ol* Nawal) IliiHain, MutiHif of Ilhiirja, dated the 14th of Aprils 

1924 . ■ ^ 

(1) (1922) 44 AH . 668. 




THE INDIAN LAW REPORTS, 


VOL. L. 


towards bis decreo, iic iiatunilly would that that 

Mahbub amount should be cmdifu'd to tiie coiirt. l'’nr ttoixl r<'asoiis 
or bad the Code requires that stieli jtaynieut out of <‘ourt 
should be ccrtilied, otherwist^ an exeention court <'aniu)t 
take notice of it. Ih’obahly it was thoujtht that it wotild 
be better that tlte execution court shotdd not, liave con- 
tinual suits brouglit before it as to wludher a payment 
had been made or not. d'he plaintilT, lieinp' adyisi'd by a, 
lawyer who thought order XXI, rule ‘J, applic'd, made 
an application to the court lor a <‘erlilicait'. 1 he (h'hm- 
dant resisted, and the appli<‘ation was ('ventually ri'j('ct('d. 
There is therefore no certifu'd payment, 'riiere is no pay- 
ment which any court executing a deert'e cotdd tal«' into 
account, and the object with whicli it was dont' lias laihal. 
Tlie matter is a little complicated in its h'gal aspi'ct by 
the decision of our learned hrotlu'rs in the case of s'i/a/ 
Singh v. Baijnath Pmmd (1). wheiv it was held that 
Avhere there is a mortgage decret' a paymeot of this kind, 
made after tlie preliminary decree and hefort' the f'mnl 
decreo, should be brought into account wliim tlu' final 
decree is passed. We do not dissimt irom that ruling, or 
see why anybody slundd do so. 'riu'y do not suggi'st that, 
if this is not done, money, wliich a<lmittedly belongs to 
the mortgagor, becomes the money of the mortgagem 
That would be to turn it into a gift, and pi'ople do not 
make gifts in that way, and tht' cmirts do not compel 
people to make gifts against their will, 'riu- authorities 
cited by tlie learned dudge of the court bido\v, which arc- 
very old and wliich do not appinir to liave been ipicstioncd, 
sliow clearly that in spite of there being another reimaly, 
namely, by a certified paynient, if that fulls to the ground, 
tlie plaintiff does not lose his right to tiu' money. N\e 
should sum it up acconling to the broad principles ol com- 
mon law in this way. The. paynient was made undm- the 
instructions of the plaintiff for a- particular purpose. ( )w- 
ing to tlie conduct of the delendant, to whom tht' paynient 
(i) (uias) I.L.U., -11 Ml., tins. 
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-was made, that purpose has failed. He declined to accept 
it on the terms on which it was offered to him. There 
has, therefore, been a total failure of consideration and, 

•in accordance witli the language of the old pleaders, the 
money is money in the hands of the defendant received 
hy him to the use of the plaintiff, or, in other words, it 
is contra mquiim et bonnm, that he should retain it. This 
is a cause of action as old as the hills and is really what 
the plaintiff was asserting. The decision is obviously 
right and tlie appeal must be dismissed with costs. 

Appeal dismissed. 

Before Sir Grim'joood Meats, Knight, Chief Justice and 
Mr. Justice Lindsay. 

NAEBINdH DAS (Pmtntiw?) GOKUL PEASAl) .vnc 1937 

ANOTHER (J.)UFIiNDANTS).* May, 11. 

Act No. I of 1872 {Indian Exhdence Act), section 33 — 

Witness — Effect of death of loitness before cross-exam- 
ination is complete. .. 

If a witTiess under examination by a court dies before 
his cross-exa,miuation is completed, no part of his evidence 
can be made use of. Boisagomoff v. The Nahapiet Jute 
Company (1), Mlowed. 

Tlie facts of tins ca,se sufficiently appear from the 
judgement of tlie Court. 

Mr. B. E. O’Gonor, for the appellant. 

Dr. Surendra Nath Sen, Babu Durga Gharan Baner- 
ji, Babu Piari Lai Banerji and Munshi Narain Prasad 
Ashthana, for the respondents. 

Mhahs, 0. J. and Lindsay, J. : — This was a suit 
originally instituted to recover the value of ornaments 
alleged to be worth Bs. 5,993 and to recover Rs- 6,007 
which wa.K alleged to have been, taken out of court by the 
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defendants, on the ground tluit they were aecountablc in 

Nabskoh both these respects to the plaint iff. 

Gokui Buhordinafe diidgn disniis.st'(i fh(' suit 

Peasad. and when this matter canu' up in argument in First .Xp- 
peal, it became aiiparent that ctimj)l('te justice eould not 
be done between tfie pai'ti('s if tta- claim u'as limiled in 
tlie manner in wliich tlie plaintilf by his plaint had limit- 
ed it. We, therefore, sent the niaitt'r down to ilu' lower 
court to consider partictdarly tlu' slab' (d‘ aeeount in res- 
pect of certain zamindari properly, it was alhyged that 
a lady, Musammat Ciiandrawal, tlu' mother of Narsinglj 
Das, owned zamindari property, and lhat for a period 
of some eight years, from lUOS jo luip,. (],.,( zamitidari 
property had been managed by the defendaiifs. d’he lind- 
ings ihive been returned (o us, amd in this {’(uirt even 
wider arguments iiav(' laken |)lae(' mi Itolh sities, mid in 
the result we liave had, uiion vm-y scanty material, to go 
into the wliole o( the Iransactions lietwen these parties, 
to iU’rive at tlie best and fairest decision we can. 

-I he liist dilliculty tliat we luivi* htam met witli i,s 
this. On the Ifith of bVliruary, lihj'i. IMusamnmt 
Chandrawal was e.xaanined on commission and had on 
that day concluded her examination-in-(diief and had been 
under cross-examination for a considerabh' period. Her 
cross-examination, we are told, ocmipied .some .se\en pages 
of print. Dy tluit time 1) o’clock in the evening had ar- 
rived, and not unnaturally th<' {larlies wished to ,sepa ratio 
Musammat Chandrawal was not well at that moment. 
There arose a discussion as to whim next her erossn-xami- 
nation sliould be continued, and whilst the phaider for 
Narsingh Das was willing for the lady to be examined on 
tlie next or any ol three or four subsequent davs, the 
pleader for tlie delendants had other engagements and 
the matter was left open. In that stati' of alTairs Mnsam- 
mat Chandrawal died on the l<)th of February l')‘2’V,. it 
is said she died of plagne. The plaintilT natuniilv'wi'shed 
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that evidence to be used in the lower court and here. It 
was excluded in the lower court and we have been obliged narsinqh 
to exclude it here, being guided by the decision which is 
reported in Boisagomoff v. The Nahapiet Jute Com- 
pany (1) and on a consideration of the terras of 
section 88 of the Evidence Act, and we have had to decide 
that the evidence cannot be received because the evidence 
was not concluded. That is to say, although her exami- 
nation-in-chief was concluded, it was open to the defen- 
dants to argue that a subsec|uent cross-examination would 
have destroyed to a great extent the effect of the evidence- 
in-chief, and therefore one could not take an incomplete 
deposition of tlie lady and pay any attention to it. We 
have no doubt that the argument put forward by the de- 
fendants was a good argument, and we did decide to ex- 
clude licr incomplete statement, and it has not been pre- 
sented to us. 

[Tlie judgement then proceeded to discuss the other 
evidence and concluded as follows : — ] 

We therefore reverse the decision of the learned Sub- 
ordinate Judge and give to each side proportionate costs 
according to success and failure in all courts. 

Before Mr. Justice Boys and Mr. Justice Kendall. 

EAM PRASAD, SHTAM SUNDAE LAL and others 1927 
(Deeunu.'vnts) V. RAMJI LAL (Plaintiff).* - Vay, ii. 

Act No. IX of 1872 (Indian Contract Act), sections 23 and 30 

— Principal and agent — Wagering contract — Suit between 

principal and agent. 

In tilu'. United l^rovinces a claim by a principal against 
iin agemt or by a.n agent against liis principal arising out of a 
oo»itra,c.t is not, a,fi'cctcd by the circurastaiice that, as between 
the principal and the otiier party to the contract, it may be a 

* SiH'onil Appeal No. of Uj'ir), from a decree of Har Govind Baijal, 

AdditiimiU HiihordinaU', Judge of Mconit, dated the 23rd of October, 1924, • 
reversing a decree of R. Saran, Additional Munsif of Meerut, dated the 
31st of Mav, 1924. 

(1) (1901) 5 O.W.N., (Notes), p. coxxx. 

4ad. 
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wagering transaction. SobhtKJindl (linHmiil v. M itktiiiili'lutnd 
Balia (1) and Hairdeo Das, Nanak Cliand v. U'lm Prasad, 
^Shiam’ Shy am Sundar (2), referred to. 

Tlie facts of this case, sufficit'otly a()i){'ar from the 
R'AM^r Lal. judgement of the Court. 

Dr. Kailas Nath Katjn, for tlu'. apia'llants. 

Babii Piari Lai Banerji, for the reKiH)n(U'nt. 

Boys and^KENOALL, JJ. This is a dt'hmdant’s 
appeal arising out of a suit for mom'V, that is, ct'rtain 
profits on “ khatti ” transactions, a sum of money de- 
posited by the plaintiff with the dc’fendant, his commis- 
sion agent, by way of cover or sc'curity, and, lastly, in- 
terest on the above sums. The facts are simple. Tlie 
plaintiff employed the defendant as liis agent lo carry on 
what were admittedly wagering transactions dt'aling with 
the nominal purcliase and sale of " khaltis We are. 
not concerned with <-,onBidering the natnia' of tin* transac- 
tion between the plaintiff and the third party. Ho far as 
tlicy were concerned, tlu' transactions wt're admit ttally of 
a Avagering nature. 1'he suit is between tlu'. phuntiff, 
principal, and the commission agt'nt, and in view of the 
decision of their Lordships of tlu* Privy Council in 
Sohhagmal Giamnal v. Mukiiudvlianil lUtllia (H, decided 
on tlie ‘29tli of July, 1921), it is oidy with tin* natun' of 
the transaction as between the plaintiff, principal, and the 
defendant commission agent, that we an* concerned. 

In the Privy Council case to which Wl^ havt* refer- 
• red, the plaintiff respomh'nt was an agent on commis- 
sion, suing the defendant who had instructed him to 
make certain contracts on his ladialf. It was found by 
their Lordships that as between tlu; agent (who did not 
disclose his principal’s name to tlu*. third party) and tlu; 
third party the contracts were genuitu* tran.sactions and 
• not “ wagering contracts ” at all, but in tlu* matter of 

(1) (1926) I.L.R., 81 Bom., 1. • (2) (1926) I.L.U., Ill iill,. ‘WH. 
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the dispute between the commission agent and the de- 
fendant their Lordships clearly based their decision 
solely on a consideration of the nature of the contract 
between tlie commission agent and his principal. They 
found tliat though the agent, as acting for an undisclosed 
principal, was liable to the third party, yet as between 
the agent and his principal the former had no financial 
interest except in Ids commission, and the fact that there 
was a further collateral understanding between the agent 
and his principal that the former would by covering con- 
tracts, or otherwdse, provide for or take the goods or pay 
the difference on the principal’s behalf did not render 
the contract between the principal and agent a wager- 
ing contract. Their Lordships concluded : — 

“ As between them iieither party stands to win from or 
lose to tlie otlier acc.or<ling to fluctuation of price or in any 
otlier event. The very essence of a wager between them is 
thus absent.” 

Those remarks apply wholly to the present case. There 
is notldng to sliow that according to the contract as be-' . 
tween the plaintiff and the defendant, commission agent, 
either party stood to win from or lose to the other accord- 
ing to the fluctuation of price or in any other event. 
Ecgarded from tins standpoint, then, the contract as 
between tlie plaintiff and the defendant was wdiolly legal. 

Nor in a case arising in these Provinces is the con- 
tract between tlic plaintiff and the defendant, commis- 
sion agent, affected with illegality by reason of the fact 
that tlie contract as between the plaintiff and the third 
pa,rfiy is void as a wagering contract. In Bombay there is 
the Special Local Act, Bombay Act No. Ill of 1865, and 
in England there is the Gaming Act of 1892 (55 Vic- 
toria Gap. IX), according to which Acts the fact that the 
principal contract is a wagering contract affects preju- 
dicially all collateral contracts. We are not concerned 
here to pursue the question whether in such cases money 
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■*■927 paid or received in purBuance of flie col Ini ('nil contract 
eam so affected can be recoveri'd or not. 'FIk'i-c' bi'in^' no 

Smm such Acts in force in this provinw', tlii' confract as 1hi- 

tween the plaintiff and the coinniission ap'enf. lu'inp- it- 
®- T self leeal is not affected liv the fact that the contract be- 
tween the principal and the third [lai'ly \\’as a watering 


contract. 

The locavl Ifoniliay Act No. HI of iSiih was follow- 
ed after seven years by the (Contract .Acl of 1S7‘J. This 
latter Act does not in any way spt'cilically ('inbody such 
provisions as are to lie found in fhe local Hoinbay Act 
and the English Claniing Act of 18'd'i. It is certainly 
arguable that, though section 80 of tlu' (hintracf. Act only- 
makes all wagering contracts void and not ilh'gal, such | 
contracts are further illegal in view of s('(‘iion ‘J8 of the 
Contract Act, in that tiu'y are oppoiicd lo public policy. 

That particular view lias, however, nevt'r In't'ii given i 
effect to by the coiu-ts in this |irovince, and its correct- 
ness is not beyond doubt. Wi' prefer, tlu'refore, to follow 
the current of authority in this (Jourt and. applying to 
the case the remarks tliat we havi' cpioit'd from tlu' judge- 
ment of their Lordships of tlu' Privy ('ouncil, we hold 
that the plaintiff in this case is (‘iifith'd fo hav<' his con- 
tract with the cominission agc'nl, the defendant , ri'gard- 
ed as a jierfectly legal contract and to he ('iilitled to the 
return of his earnest-money. 

Further, as to profits rt'ci'ived from (he third [larty 
for payment to the plaintiff, it is clear that tiu' fact that 
the third party could not have bi'i'n siu'd on the wagering 
contract does not entitle the agent to refuse fo hand over 
profits actually paid to him by the third parly : Hanlfn 
Das, Nanak Ohand v. Ham Pmsad, Shuttiit Sundur (1), 
the latest of a series of authorities liased on English deci- 


sions. 


It is admitted that the amount of security was 




yOL. L.] 


ALLAHABAD SERIES. 


119 


receipt of profits by tlie agent has been proved or not. 

That is a question ot tact, but, were it not for a special Ram 
circumstance, it might liave to be considered wlietber ^shiam 
the inference wliicli tlie lower appellate court drew from 
the parchas written by the defendant and from his ac- 
count books that the defendant had received the money 
was a justifiable inference in law. It is clear that if the 
parchm only stated, as is contended by the appellant, 
what the result of the transactions would be when one 
or other party paid, i.e. only set out liabilities, they could 
not be regarded as proof of actual receipt by the agent of 
the money. Such was the situation in the case before their 
Lordships of the Privy Council to which we have refer- 
red. But here we are absolved from determining whe- 
ther it was a reasonable and |)ermissible inference from 
the evidence; tha.t tiie delendant actually received the 
money or not, for in tins particular case it has been 
found that, wliile tlte plaintiff believed the defendant to 
be entering into transactions with third parties, the de- 
fendant was actually entering into the transaction on his 
own account. Tliere was, therefore, no actual third 
party in tins particular case who could offer the money 
to tlie defendant for payment to the plaintiff. Tlie state- 
ment of accounts, therefore, given by the defendant to 
the plaintiff must be taken as evidencing not only that 
a certain amount of profits were due from the defendant 
on Ins own account to the plaintiff, but that such amount 
of profits liad been transferred from the defendant’s own 
private purse to the defendant as agent for the principal. 

We hold, therefore, that the plaintiff was entitled in this 
suit to rc'.i'.overy of ibe earnest-money and of the profits 
actually veceived, and we see no reason to differ from 
the view of the lower court as to the rate of interest 
which should bo allowed to him. The result is that the 
apt leal is d is missed with costs. 


Appeal dismissed. 
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RE VISIONAL CRIMINAL 


l'J27 

May, 12. 


Before Mr. Justire Dalai. 

EMPBROE V. NASlIi .\HM,\I> and otheu.s.* 
Criminal Procedure .Code, {tcction lOl— Seeiirilij for kecphxf 
the peace — Acciuied c.vpreiiei)i(j their williiKjne.'i.'; to 
execute bonds — Bonds executed thereupon, leithout evi- 
dence being taken — Lcfjality. 

Wliero an accused, called upoti lu securily for keeping 
the peace, said in terms, before any pro.seeulion i'videnee was 
recorded, that he was willing to give security, . it was hedd 
that this was sufficient proof that it was neet'.s,sary for 
keeping the peace that lie should exemite a bond, and 
it was not necessary that any pro-seeutinn evidi'iiee 
should be called before, taking a bond from liim. 
Ghandcr Shekhar v. Emperor (1), Emperor v. Ghariba (2), 
Jagdat Tewariv. Emperor (a), Bam Charan v. Emperor (4), 
Emperor v. Mul (lhand (5), Prathipaii Venkatasami v. 
Emperor (G). Ram Vhandra Haidar v. Emperor (71, and 
Prem Singh v. Emperor (H), referred to. 

I'pon a report of tlin police a Magistrate is.stuHl 
notices to certain pei-soim to show cause why they should 
not 1)0 ordered to executt' bonds, without sureties, for 
keeping the i)cacc for a certain jieriod. On the 'iHtli of 
October, Abdul Riioof appeared in tht‘ court of the iMagis- 
trate and stated “ MucJuilka dena cJuthlu fitm," i.t‘. he 
Avas desirous of giving a bond. TIu* court thermipon 
ordered that if he was so desirous he should tile the bond; 
and on the 29tli of October lu' hh'd tiu' IkukI. ()n thc’ 
12th of November the otiu'r applicants desired that they 
should be permitted to enter into personal bonds, d'hey 
made 'this statement, as apiieart'd from tlu' rt'cord, after 
the court had written the words "P.W.i.” pre.sumably 
in pre{)aration of recording the statement of the lirst 
piosecutiou witness. As thesii applicants .expressed 
willingness to enter into personal bonds, no evi- 

*"Chmiiil 2fil of U)27, from iiu ortlrr of H. UoiiUy. 

Sessions Judge of Moradabad, daUnl (liii SUi of .Tiunmrv, UI27 ” 

m Si ® >'• ‘‘R All., 101). 

fsi n(?uwT (H)2B) 21 A.L..I.. an. 

(7) (1908) I.L.R., 85 Calc., 674. (g) (1917) ,ii i,,,!;,,,, 

< 171 , 
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dence was recorded; they were allowed to enter into 
personal bonds for keeping the peace for one year on the 
same day, tlie 12th of November, 1926. The appeals of 
these applicants to the Sessions Judge were dismissed. 
They then came to the High Court in revision. 

Mr. B. Malik, for the applicants. 

The Assistant Government Advocate (Dr. M. Wali- 
ullah), for the Crown. 

The judgement of the Court (Dalal, J.), after 
stating the facts as above, thus continued : — 

The learned counsel, who put before me all the case- 
law on the subject, argued that under section 118 an 
order to execute a bond may be passed only when 
upon inquiry it is proved that it is necessary for 
keeping the peace that tlui person in respect of 
whom tlie inquiry is made should execute a bond. 
Tlie inquiry ordered under section 118 is “ such in- 
quiry” — a repetition of the words used in section 
117(2). Such inquiry, according to section 117(2), 
shall be made, as nearly as may be practicable, where 
the order rciquiros secnirity for keeping the peace, in the 
manner lierc'inaftcr prescribed for conducting trials and 
recording evidence in summons cases. The procedure as 
to the triaf of summons cases is laid down in chapter XX 
of the Gode of Criminal Procedure. Under section 242, 
when tlie accused appears, the Magistrate has to tell him 
the particulars of tlie offence of which he is accused and 
ask if he lias any cause to show why he should not be con- 
victed. All this was done in the present case by the 
issue of the notice to Abdul Raoof, and in tlie case of the 
otliers wlien they appeared before the court, and the 
court made preparation for recording the evidence for the 
prosecution. Tlicn under section 243, if the accused 
admits that ho lias committed the offence of which he is 
accused, his admission shall be recorded as nearly as pos- 
sible in the words used by him; and, if he shows no suffi- 
cient cause why he should not be convicted, the Magis- 
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trato may convict liini accord in|.:'ly. In ilm present, case 
statements of tlio a})plicants were recorded as far a.s pos- 
sible in their own words; in one casm on thi' onh'r-slnrt 
and in tlic other case, by the Mapistraie himst'lf on the 
12tli of November. The note of (he Magistrate is:- - 
“At this stage the accused” (tfuit is those otiun- Miau 
Abdul Raoof) “fu-ay that tlicy may be allowed to (mter 
into personal bonds for Rs. aOtl each, without .suretioKS 
for keeping the peace for a pt'riod of one year.” It was 
argued that this was not an admission that they were 
ready to commit a breacli of tlie peace. When an accused 
called upon to give seeurity for kcs'iiing the peaei'. says 
in terms that no prosecution evidtuice may be ri'i-orded 
and he is wdlling to give seeurity. it is suftieient [troof 
tliat it is necessary for kec'ping tlu' pt'act' that he should 


execute a bond. Tt sliovdd not lu' forgot (mi that the 
Magistrate had previous information on which he i.ssm-d 
notice under section 107, and the willingiH'ss of the 
accused himself to give a liond suhst.-mtiated that infor- 
mation and proved its trutli. If tin* accused diti not 
admit the danger there was as to his breaking tlu> peace, 
he need not have spoken words which would convey that 
impression to any ordinary ri'asonabk' being. In the 
present case, in ray opinion, them was a full inquiry as 
laid down in section 117 (2) of tlu' Rode in the manner 
directed in chapter XX of th(< ('od(.. I fail (,, see what 
further inquiry was possilih'.. Iku-sonally I slioidd (‘on- 
aider a Magistrate exceedingly foolish if, in spilt' of the 
person to whom the notict' was issued expm.ssing his 
willingness to enter into a bond, hi' went on reeordim^ 
prosecution evidence which was not likely to favour (he 
accused. Rrorn the attitude taken up hy the aecuseil it* 
was certain that lie would not ero,ss.oxaniiiie (ht' prosecu- 
tion witnesses. It would bt* redmuiig proceedings to a 
farce to insist upon a Magistrate to go on recording' iirose- 
oution evidence solemnly wlii'ii tlu' accused person took 
no interest in it and w^as ready to admit its (ruthfulne.ss. 
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As regards the case-law on the subject, the only case 
of this Court which supports the argument put forward ' 
by tlie learned counsel is tluit of Ghander Shekhar v. 
Enifcror (1). As it is not reported in any of the two 
recognized law journaia of this Court, namely, the Allaha- 
bad Law Re{)orts and the Allahabad Law Journal, I do 
not feel myself bound to follow it, particularly when in 
Emperor v. Ghariha (2) Mr. Justice Walsh, in delivering 
judgement dissenting from this case, noted that he had 
consulted Mr. Justice Ri'ves who delivered the judge- 
ment in Ghander Shekhar’s case, and that Mr. Justice 
Ryves liad then agreed with his view. Mr. Justice 
Walsh, in the judgement ho delivered in the case of 
Jagdat Tewari v. Emperor (3), gave it as his opinion that 
tlie bettcu' procedure would bo to record evidence for the 
prosecution in a, ease like tliat. He did not lay down 
any definite rule on the subject, and did not hold that 
it would be illegal not to record such evidence. 
He appears to have modified his view subse- 
quently when he delivered his judgement in the 
case of Emperor v. Ghariha (2). The facts of 
the case of Ram Charan v. Emperor (4) were differ- 
ent. Tliere, in a trial upon a notice to bind over for good 
behaviour, where the procedure applicable would be that 
of a wai'rant case, the Magistrate, wlio directed that secu- 
rity should be taken, did not act on any plea of guilty, 
but lu'.ld a full inquiry and formed his opinion of the ac- 
•(nisc'.d person’s bad character on the basis of that inquiry, 
and when the convicted person appealed, the learned 
Scissions dndge refernvl only to tlie accused’s offer to give 
security a,nd the U'a,rned Judge of this Court very rightly 
critic, iz(id this p roc, (v Inn', of the Sessions Judge and refer- 
red the case bac.k to him to decide on the merits whether 
the applicaiit was a. bad cliaracter or not. With all res- 
pect, it may lie submitted tliat the general observations 

(1) (U)U)) ' Iiuliiin (Ws, HI. (2) (1928) I.L.B., 46 AIL, 109. 

(8) (19201 64 Iiuliaii Cur's, 781. (1) (1925) 24 A.L.L, 317. 
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- of the learned Judg'e on [)iig'e 318 of (Ih' ri'port an' possib- 
ly a little too wide. Tlie learned dudge is n'porled to 
have said : — 

“ In cases aa-ising under seeiiun 107 of the Codt' of 
Criminal Procedure it has been lield tiuu's widiout uuuila'r 
that the Magistrate should liold an indepc'udeut iiaiuii-v and 
should not act on the mere readine.ss of the accused f.o furnish 
security.” 

T have already noticed two of tlu' eases eiti'd by the 
learned Judge. The third case cited was that of /thiiperor 
V. Mul Ghand (1), decided by a -hidge of considerable 
reputation of this Court. Tiie facts in Mitl Chand's 
case were not in conformity with the facts of tlie pn'st'iit 
case. There Mul Chand did not admit that he was a 
person likely to commit a hrench of th(> peace, hut rather 
put in a long statement alleging tiu' contrary. What he 
admitted in the statement was oidy enmity, and from that 
statement the. Magistrate was not justified in prt'suming 
that Mul Chand was likt'ly to eommit a hri'aeh of tlie 
peace. The learned fludge, as was to he t'xpi'eted from 
him, if I may say so with resiieet, has made reft'renei' to 
section 242 of the Code of Criminal Procedure, ami it is 
obvious that he would not have ordered further impdry 
if he had accepted Mu! Chand’s statement as an olTer to 
give security for keeping the peace. The point of diOVr- 
ence between this judgement and tlu; judgi'nit'iits of olln'rs 
quoted by the learned counsel is that in the otlu'r jmigt'- 
ments. reference to (duipter XX of the (hide is entin'ly 
omitted. Tlie case of PrcUhiputi Voikulitsttiiii v. I']in- 
psfOT (2) of the Madras Iligii (kairt is sonu'what dilTerent, 
as there was no statement of the accused hut only a state- 
ment of his vakil. The Calcutta and tlu* Punjal) eases, 
however, fully support the eoute.ntiou of the leariu'd (^oun- 
sel. Tliey are Ram Chandra Haidar v. Rmpemr (:{) and 
Rrem Singh v. Emperor (4). In m'itlu'r of tlu'si' eases 

ei (1908) 86 Calc., 674. M) (ion) .n , 57 ,, 
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the point appears to have been noted that the inquiry 
referred to in section 118 is one laid down in section 117 bmpbeob 
( 2) and is similar to that detailed in chapter XX for sum- Nasik 
mons cases. When there is such a glaring omission in 
the discussion of the question, I think it will not be pre- 
sumptuous for me to differ from those rulings. 

I would ordinarily have referred this matter to a 
Bench of two Judges, but refrain from doing so in this 
case, because even if I had accepted the learned counsel’s 
view of law I would not have interfered. It is obvious 
to me that the applicants are laying the court a trick. 

They and the members of the opposite faction have all 
been bound over. In order that the trial court may ob- 
tain bonds from the members of the opposite faction, they 
were ready to offer themselves to be bound over, but now 
after bonds were taken from the members of the opposite 
party and those persons did not appeal, they seek to take 
an advantage by discovering a flaw in the procedure of 
the Magistrate. Wliatever the law on any matter may 
be, I shall never be induced to grant relief to any person 
whom I feuspect of an attempt to cheat a court. 

I dismiss tliese applications. 

Applications dismissed. 

APPELLATI^TVCTj. 

Before Mr. JnsHce Snlaiman and Mr. Justice Banerji. 

MUHAMMAD BASH IB AH AN and another (Plaintiffs) 1927 
V . KULSUM BIBl and oTinma (Defendants).* 

Act (Local) No. XI of 1922 (Agra Pre-emption Act), section 2 
— ,4ef. No. XVI of 1908 (Indian Registration Act), sec- 
tion ^7-— Registration — ApplicahiUty of the Agra Pre- 
emption Act, ■.h)22, to a sale-deed executed before but 
registered on the date when the Act came into force. 

Held tliat the. Agra Pre-emption Act, 1922, did not apply 
to a sale-deed whiclr was executed on the day previous to 

* Firnt Apiwal No. 175 of 1925, from a decree of Ganga Prasad Varma, 

Second Additional Huliordinato Judge of Gawnpore, dated the 14th of January, 

1926. 
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its coming into oi)era.tion, tliongli n'gisL'nni <m tlio latter 
date. Sarjti Pratidd v. Plutiiti'dli I'l'aninl (1) and hiiUjuna- 
sundaram PHldi v. KitrHppn MtHippitiuir (v!', ivleri'i’d In. 

This was a plaintiir’s appeal arising rmt of a suit for 
pre-emption of shares sold in two niaimls in village Mo- 
hamniadpiir Kalan. Tht' prop('rt>' was transferred under 
a sale-deed, dated the Kith of February, Ib'id, which 
was presented for registration on tin' sanu' daii', hut was 
actually registered on tlui 17tli of IK'bruary. 'riie jilain- 
tiffs came into court botli on the ground of IVlubainnuulan 
law, the custom of pre-em])tion, and the provisions of the 
Agra Pre-eni})tion Act of 1922. No evidence was led as 
regards tlie performance of any ftilah, and the eas(', so far 
as it was based on the Midiammadan law, was apjiarently 
not pressed. 'Pho trial court held that the Iransfer took 
place, before the coming into force of the Agra Kre-einp- 
tion Act and was, therefore, not goviuned by lliat Act. 
It also field tluit, iiuismucb as then* were single jirojirie- 
tors in both the niahals at the time when the wajih-ul- 
arzes recording an entry of a right of pre-emption were 
prepared, there could be no custom, nor even any con- 
tract. The suit was accordingly dismissed. I'he plain- 
tiffs appealed. 

Maulvi Mnkhtar Ahiitad, for the appellants. 

Maulvi Miihamniad Ahdiil Aziz, for the respondents. 

The Judgement of the Cnurt (Holaiman and Bannh- 
Ji, JJ.), after stating the facts as above, tlnas con- 
tinued : — 

In appeal it has not laam pressed before us that the 
entry made at the time of the setthmient, when t here were 
single proprietors in hotli the mahals, eonld in any sense 
be the record of a eiistom of pr(*-cmptitm, or a bimling 
contract between co-sbarers. I'lic only point alleged is 
that tlie case is governed by the mnv Act. 
The learned vakil for the appidhint argmss tliat, inasrmich 

(1) (1925) 23 A.L.J., 873. (2) (1993) .W MmL, ,15)3. 
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as under article 10 of the Limitation Act the period fixed 1937 
for suits for pre-emption is one year from the date of the 
registration of the document, the cause of action to insti- " Bashik^ 
tute a suit arises only when the registration has been 
effected, lie, tlierefore, argues that it must be supposed 
that the pix^stuit tranKsactiori was complete only when the 
registration was effected. 

It is not disputed that the new Act came into force 
on the 17tlv of February, 1923. In fact this has been 
clearly so field in the case of Sarju Prasad v. Bhagivati 
Prasad (1). 

Section ‘2 of tlie Agra Pre-emption Act pro\ddes that 
nothing in the Act shall affect any right in respect of any 
transfer 'niade before the commencement of the Act. 

We have nothing to do, thend'ore, with the period of limi- 
tation prescribed for suits for pre-emption. The only 
point to consider is when the tra.nsfer which is sought to 
be pre-empted actually came into effect. The argu- 
ment on belialf of the -aiipcllant ignores the provisions of 
section 47 of the Kegistration Act under which a regis- 
tered document operates from the time it would have- 
commenced to operate if no registration thereof had been 
required or made, and not from tlie date of its registra- 
tion. Although the sale-deed w^as incomplete till the 
formality of registration luid been gone through, once that 
requii'cment was fulfilled the sale took effect from the 
chite of its ex('cntion. This is quite clear on the wording 
of s(a;tion 47. As |)ointed out by tlieir Lordships of the 
Privy Council in the case oi-Kahjanasundaram Pillai v. • 
Karuppa Mooppanar (2), registration is a necessary solem- 
nity in ordm- to the enforcement of a gift of immovable 
{iroporty, lint it does not suspend the transfer of the gift, 
until registration actually takes place. This is a neces- 
sary consequence of the provision that registra- 
tion docs not depend upon the consent of the 

(1) (loas) as A.L..T., S7S. (i2) (1026 SO Mad., 193. 
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executant, but is tlie act of an officer ap|)oinl('(i by law for 
the purpose, who imist register ttie docuinent if duly 
executed and presented as required, lU'itlu'r death nor 
revocation by the executant being a ground for refusing 
registration. In our opinion, •therefore, tlie transfer in 
this case was, in the eye of the law, nuvde on the KHh 
of February, 1923, and not on the 17tli. Secd ion 2 of the 
Act, therefore, makes the new Act inaf)plicahh' to this 
transfer. 

The result, therefore, is that this apfK'a! is distnissed 
with costs. 

Appeal (lismused. 


EEVISIONAL Civil.. 


Before Justice Air Cecil Walsh ami Mr, Justice Iqhai ,'\h»ia<i, 
SARWAN PANDE (Dhkknoant) r. .lACAT PANDh'- (Pi.ain- 

tiff) and DUDHNATM KIN(iH and o'l'nnit.s ( I )i'a''i';Nn- 

ANTS).* 

Civil Procedure Code, sect ion Order ftliiitj or refusimj 

to file a,n aunml made out of court-" -Appeat ('ourt-fcc. 

Held that an appeal lies, luuler seelion lOp/) of Mu' Codt' 
of Civil Procedure, against an order filing or rt'fusing to lih' 
an award withovit the intervention of the eourf, and that 
where such an appeal was to a District .hidge against the 
order of a Munaif, the proper court-fee was eight anuas. 

The facts of this case are fully stak'd in the jiulge- 
ment of the Court. 

Munshi Harihans Snlm, for tiu' ap|)licant. 

Mr. Sankar Saran, for the opfHisite [larties. 

Walsh and Iqbal Ahmad, Jd. This application 
in revision arises out of a.n a.rl)itra.tion n,\v:u*<l made 
without the intervention of the court. The pIuinlilT, 
opposite party, fded an application niuha* paragraph 
20 of the second schedule of the tUvil Procedure t'lxle 
to have the award made a rule of tht> court. 

* Civil Bevision No. 159 of 19*26. 
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learned Miuisif disposed of the application by an 
ex pai'te order in the following terms : — 

Judgement. — Suit for the enforcement of an award. 
Defendants’ pleader states that he has no instructions. Suit 
is heard ex parte. Claim is proved. Decreed with costs.” 

Against tins order an ap^ieal was filed by the pre- 
sent applicant in tlie court of the .District Judge. The 
District Judge set aside the order of the learned Munsif 
and remanded the wliole case for trial de novo. Against 
the order of remand passed by the learned District Judge 
there was an appeal to this Court. But this Court held 
that as only one appeal is allowed by the Code against an 
order, a second appeal against the order of remand passed 
by tlic learned District Judge was not maintainable. 
Accordingly the appeal filed liy the plaintiff opposite party 
in this Court was dismissed. 

After r(nna.nd tlu' learned Munsif overruled all the 
pleas urged in defence by the present applicant and or- 
dered the award to be filed, and a decree to be passed in 
favour of the iihuntiff opposite party for possession of a 
certain ixamindari sliare. Against tlie order of the learn- 
ed Munsif the present applicant filed an appeal in the 
lower appiflatc' court. The memorandum of appeal bore 
a court-fee stamp of annas eight. Tlie Munsarim report- 
ed tluit tlie decree tiassed by the learned Munsif being in 
accordance with the award, no appeal lay against that 
decree, and the appeal being against the decree, 
the memorandum of appeal was insufficiently stamped. 
On this report being put up before the lower appellate 
court, that court dismissed the appeal on the ground that 
the deficiency in c.ourt-fee not having been made good by 
the jire.sent applicant, the appeal could not be enter- 
tained. 

' In our judgement the court below was wrong in hold- 
ing that the memorandum of appeal was not sufficiently 
stamped. It is to be noted that an appeal is allowed by 
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section 104 (,/) of the Code of Civil Proci'dure against 
an order filing or refusing to file an award without the 
intervention of the court. That being so, tlie pr('s(!nt 
applicant was entitled to file an appeal against the order 
of the learned Mainsif l)y whieli lie orden'd the award to | 

be made a rule of the court, fi'he appt'al htdng against | 

an order, tlie requisite eonrt-fee stamp was of eight annas, f 

and the memorandum of appeal, being stampi'd with a | 

court-fee stamp of that value, was sufiieiently stamped ’ 

and the appeal ouglit to liave been heard on tlu' nu'rits. 

Accordingly we allow this ajifilication, set aside the 
order of the court below and remand tlu' ca.se to that court 
with directions to re-admit tlu' appeal to its original num- 1 

ber and to hear and dispose of tlu' sanu' according to law. j 

Costa here and hitherto shall abide the result. 

Applimtion allamuL | 
FXJI.L BENCH. 


Before Mr. Justice Lmlsatj, Mr. Justice i^iiliiimtm mid 1 

Mr. Jiisticc Mtikcrji. 1 

MUHAMMAD MUBLIM .vnd otiikhs (.\iu-uie.\NTsl tj. * 
MAHARANIA AND otueus (OrrosiTE iwutiks).* r 

Act (Local) No. HI of 1920 (Aijrii Tciimietj Act), .scctiuiis 44 , 

230 and 273 — Suit for ejectiuciit of a trcsiuis.'icr by pro- 
prietor of agricultural 1and----Juri.s(lict ion - " When .suit en- 
tertainahle by civil court. 

Plaintiff, as proprietor of tin tigriculiund holding, brought " 
a suit in the Munsif’s court for the ejeetaneni of dt'fi'iufimt on 
the ground that the latter was a trcsptiKst'r. 1 Jefendant pfiaid- 
ed that he was a tenant of tht' plniutilf. tlisit rent litid betm 
accepted from him and that undta* section 4-1 of the Agra 
Tenancy Act, 1926, the suit was not euitertainulile in a civil | 

court. Hold, on tl rofoninco under section 267 of tlie A<-t, 
that the suit fell within the four conu'rs of wu-tion 273 and 
was entertainable by the civil court. Hut if the. court was 
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satisfied that the suit related to an agricultural holding, it 1927 
must frame an issue on the defendant’s plea of tenancy and IIidhammad 
submit the record to tlio appropi-iate revenue court for the deci- Motlim 
sion of that issue only, and ultimately decide the suit accepting mahaWa. 
the finding of the revenue court on the issue so referred. 

Tlie jurisdiction of the civil court to refer such an issue is 
expressly provided by section 273, and is not intended to be 
barred by the provisions of section 230. 

Section 44 was probably enacted in order to allow facilities 
to an owner of agricultural hind in seeking a speedy remedy 
through the revenue court if the defendant has taken posses- 
sion without his consent and if he is prepared to ■ accept 
up to the maximum prescribed. Debi Saliai v. Daulat (1), 
referred to. 

This was a reference under section 267 of the Agra 
Tenancy Act, 1926, and arose out of a suit brought in the 
M'unsif’a court, Ifatelipur, by Manotiar Singh to eject the 
defendant Slieo Sariin. Tltc plaintiff’s case was that he 
was the proprietor of the land, which was in the occupa- 
tion of a tenant Ram Sahai, who died on the 20th of June, 

■1926, witliout leaving any heir, with the result that the 
tenivney reverted to the plaintiff. He. alleged that the 
defendant liad no rigid to occupy the land, but he took 
wrongful possession as a trespasser at the beginning of 
the rainy season preceding the suit. The defendant, on 
the other hand, pleaded that he was a tenant of the plain- 
tiff, that from him rent had been accepted, and that under 
section 44 of the new Tenancy Act (Act III of 1926) the 
suit was not entertainable in a civil court. The learned 
Munsif considered that the question of law whether the . 

civil or the revenue court was the correct forum was one - 
of difficulty, and accordingly made this reference. 

Munshi Kailash Chandra Mital, for the applicants. 

Munshi Rudra Narain Srivastava, for the opposite 


parties. 

(1) (1927) 8 Ii. B., Eevenue,* 104. 
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The judgenient of tlie Court (IjINDHay, SuiiAiMAN 

and MtTKERJi, JJ.). after reciting the facts as above, 
thus continued : — 

The allegations in the. plaint niake out a case of 
trespass, pure and simple. A trespass on land amounts 
to an infringement of civil right and a. n'uu'dy primd fade 
should be sought in a civil court.' Unh'ss, tlu'reforc, the 
new Act expressly ousts the jurisdiction of the civil court 
to try sucli civil cases, it would be dillic.ult to hold that 
the Munsif has no jurisdiction to entertain the suit. 


The contention on behalf of the dt'fendant 

is that a suit for ejectment of a trespa.s.ser comes 
under section 44 of tlu', Act, and in \'iew of 
the provisions of section ‘280, read with tlu' fourth 
schedule, such a suit is eHclnsivcly triable by 
the revenue court. On the other hand, ridianee 

is placed on l)ehalf of the plaintiif on the provisions of 
section ‘278, and on the judgt'iiient in the ease of Dcbi 
Sahai v. Daulat (1), decided on the 1.7th January, 1927, 
by a learned Judge of this Oourt. 'I'hc hrst mentioned 

case, tliough it should have been de.(d<ied by a Bench of 

two Judges, does contain an expression of opinion in 
favour of the plaintil! on the main ground lhat, on a 
contrary view, section 278 would heeotue supin’lliujus. 
It was a case under the A(t of IS)*2(i, though Isy a .slip 
the Act of 1901 was mentioned. 


We have to sec whether the intention of the legis- 
lature was to oust the jurisdiction of the civil court com- 
pletely in respect of suits relating to agricultural land, 
or whether the- object merely was to reniov(5 tlu^ uncer- 
tainty as to which was the tribunal to which the aggruw- 
ed party should go. 

If it he held that as regards all agricultural land the 
civil court has no jurisdiction to entertain imy suit, the 
consequences may be far-reaching. Part of an area may 

d) OT27) 8 L. B., Bovenite, 104. 
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be agricultural land and another part of it non-agricul- 
tural. Are two separate suits to be necessarily instituted 
in the civil and the revenue courts, neither of which can 
be stayed under section 10 of the Code of Civil Procedure 
and in both of whicli the same question of title may have 
to be fought out • Similarly, apart from contests between 
rival claimants to the proprietary interest, there may 
a defendant denying the plaintiff’s title and pleading jus 
tertii. Can the jurisdiction of the civil court be barred 
as regards all such cases ? • 

Under section 34 of the old Act a person occupying 
land without the consent of tlie landholder was liable to 
pay rent. There was no express provision in the section 
that he could be ejected. Tlie ccnrts used to treat him 
as a tenant from year to year and eject him under sec- 
tion 68. Section 44 of the new Act cures the omission to 
a certain extent by expressly declaring that such a person 
is liable to ejectment. The words “and in contraven- 
tion of the provisions of this Act’ ’ are also new and cause 
some difficulty by implying that a mere trespasser has 
taken possession in contravention of the provisions of the 
Act. Probably these words mean nothing more than that 
such possession is unauthorized by the Act. Another 
material d inference between the new and the old sections 
is that instead of a liability to pay rent there is now a 
liability to ejectment and to pay damages, but a maxi- 
mum limit of four times the annual rental value is fixed ' 
for the damages. In view of the express provision for 
ejectment it is not now absolutely necessary to say that 
the plaintiff must treat the defendant as a tenant, although 
the expression “on the suit of the landholder” supports 
such a view, for a landholder under section 3, sub-clause 
(6), can be only such person to whom rent is, or but for 
a contract express or implied would be, payable. If, 
therefore, it be the case of both parties that the defendant 
is a trespasser, it would be difficult to describe the suit as 
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one by a lan’dliolder. Tb'e iniporinni- j^oinl, tn consider, 
however, is that there is a maxiniuni limit pn'scrihed Tor 
the amount of damages which can lu' clainu'd, wiu'reas 
no such limit can he fixed for mesne [iroliis. 'Pluv plain- 
tiff in a suit under section 44 cannot claim more than four 
times the annual rental, although, if he wt'O' suing in a 
civil court, lie might under special circumstanci's get 
mesne profits much larger in amount, ('ould it have 
been tlio intention of the legislatun' (o tak(' awna* the civil 
right 'o'f a proprietor to claim the full amount of mesne 
profits from a trespasser who has (Mitered ipion his pro- 
perty wrongfully? We arc of opinion that no such in- 
tention in the mind of the legislature can he inIVrred. 
Section 44 was probnlily enach'd in ordiM' to allow facili- 
ties to an owner of agricultural hind in si'eking a speedy 
remedy through the revemu' eourl if the delendaid. has 
taken possession Without his consmit and if ho is pre- 
pared to tiecept daiimg<'s up fo the ma'xinnmi 
prescribed. 

Rection 280 corresponds to the old section KiT. It 
confers exclusive jurisdiction on tlu' rcvi'inu' eourl as re- 
gards suits and applications of tlu' nature, specified in the 
fourth schedule, in respect of whi<di adiapiatf' relied can be 
obtained in that court. Tt certainly follows that where 
a suit is expressly provided for as ludiig ('ogni/.nhlo hy the 
revenue court, the civil court would have no juriseliciion 
to try it. The fourth aclicdiile, however, contains a 
heading, which is undoubtedly a part nf it, showing that 
the jurisdiction, both original and appellate, siiecified in 
each group is subject to the provisions of si'dions 241, 
271 and 273. A suit under si'ction -M falls in group B 
(Serial No., 2) and is, therefon*, appanuitly subject to the 
provisions of section 273. That, in our opinion, means 
that the original as well as ajipcllatc jurisdic.tion of the 
revenue court to try a suit under section •41 is subjccl to 
the provisions of section 273. 
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Now section 273 corresponds to the old section 202 1927 

and provides that if in any suit relating to an agricultural m uhammap 
holding instituted in a civil court the defendant pleads ' 
that lie holds such land as tlie tenant of the plaintiff or of 
a person in possession holding from the plaintiff, the 
civil court shall frame an issue on the plea of tenancy 
and submit the record to the appropriate revenue court 
for the decision of that issue only. Under the old law 
the defendant used to be called upon to institute a suit 
in the revenue court. Now an issue only is to be sent^ 

Section 273 really contemplates a suit filed in a civil- 
court which relates to an agricultural holding, but in 
which the plaintiff does not admit that the defendant is 
his tenant and the defendant pleads that he is the plain- 
tiff’s tenant, and in which, therefore, the plea of ten- 
ancy is to be determined by the revenue court. If it 
were to be held that all suits i-elating to land over which 
the defendant lias obtained possession without consent 
fall under section 44, and that section 230 confers exclu- 
sive jurisdiction in respect of it on the revenue court, 
then the provisions of section 273 would become alto- 
gether superfluous, for it would be difficult to imagine 
any case whicli would be covered by this section and 
would not fall under section 44. No doubt the word 
“holding” in the section is an unhappy expression, 
because under its very definition it implies a parcel or 
parcels of land held under one tenure or one lease, engage- 
ment or grant. If the plaintiff does not admit the defen- 
dant to be his tenant, he certainly does not admit that 
the land is lield by him under one tenure, lease, engage- 
ment or grant. This, word is, however, borrowed from 
the old section 202 and the same technical difficulty arose 
even under the old Act. But in all cases where the pro- 
perty in dispute was agricultural land and the civil court 
found that it was so, it used to pass an order 
under section 202 , although the plaintiff diid not 
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admit that the defendant was holding the land 
Mphammad from him. Wlien the legislaturi' has copied out 
Mumu language of tlie old section, it may 

Mahabama. presumed tliat it accepted tlu' inter|)retation put 
upon those expressions by the (‘ouria under the old law. 
Section 273 would, therefore, be applicnihlt' to a case 
where though the plaintiff does not admit that the de- 
fendant is holding under’ any tenure, lease, (mgageinent 
or grant from him, and the defendant is pleading that he 
. is the plaintiff’s tenant, the court is satisfied that the 
property in dispute in the case is an agricultural hold- 
ing, that is to say, a parcel or pai’ccls of land let or held 
for agricultural purposes. When the civil court is satis- 
fied that the property is of this kind, it has no option hut 
to frame an issue on' the del’endani's ph'a of tenaiic.y and 
refer the same to tlie revenue court. 'I'he jurisdiction of 
the civil court to refer sucli an issue is expressly provi- 
ded by seotiou 273, and i.s not iutetuled to lx‘ harri'd by 
the provisions of section 230. 

On this interpretation of section 273 we are of opi- 
nion that the present suit clearly falls within its four 
corners, and that the civil court has jurisdiction to enter- 
tain it. But if it is satisfied tliat tlu' suit relate.s to an 
agricultural holding, it must frame an i.ssue on the de- 
fendant’s plea of tenancy and .snhiuit tlie rei'ord to the 
appropriate revenue court for the decision of- that issue 
only, and ultimately decide the suit aceepling the find- 
ing of the revenue court on the issue .so ri'h'rn'd. 

This is our answer to the reference, 

Hcfcrcnre anmcfti'd 
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APPELLATE CIVIL. 


Before Mr. Ju.stice Ashworth and Mr. Justice Kendall. 

GAYA PBAH.'Vl) .and .anotukh (Judgkmknt-debtors) v. 

MlIBLIDHAR (Decree-holder).* ^ay, il. 

Act No. IV of 188'2 {Transfer of Property Act), section 53— 
Fraudident transfer— Hindu law— Joint family property— 

Partition after decree obtained against the father. 

The sous in a joint Hindu family at any time up to 
attaelunent of the joint family property can enter into a 
partition with their father with the express object of avoiding 
attaelunent of what uf) to tlie time of the partition has been 
joint family property, and if they do so, their individual pro- 
perty acquired by the/ pai-tition will not be liable to attach- 
ment. The. partition can only be set aside on evidence show- 
ing fra,tid, and the mere hict of the desii-e to save their pro- 
perty will not be sufficient to justify an inference of fraud. 

Indar Pal v. The Imperial Bank of India (1), distingnished. 
Bhagwant v. Kedari (2), Krishnasami Honan v. Ramasami 
Ayyar (3), and Peda Venkanna v. Sreenivasa Deekshatalu (4), 
followed. 

The facts of this case were as follows : — 

A mortgage of joint family property was executed 
by the father and one out of several sons. The mort- 
gagee sued on liis mortgage, impleading not only the 
actual mortgagors but the other sons as well. He ob- 
taineil a decree, whicli was a simple money decree, 
against tlie father and tlie son who was a party to the 
mortgage, and the suit was dismissed as against the 

^ScH'ond Appeal No. 1852 of 1926, from, a decree of Piare Lai, Addi- 
tional Distric.t .’ludgo of Aligarh, dated the 18th of May, 1926, reversing a 
decree of .Ttaj Bajowhwar Bahai, First Additional Subo,rdmate Judge of 
Aligarh, dated the IJHli of March, 1926. 

(1) (1916) I.L.B., 87 All., 214. (2) (1900) 25 Bom., 202. 

(3) (1899) IJi.B., 22 Mad., 519. (4) (1917) I.L.R., 41 Mad., m 

7 AD. 
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other sons. When, liowevt'r, llu' 

Gaya holder iipplied for attachnit'nl of t.lie joiiu rjiinily pro- 

V. pei-ty, 1)0 was met by the objection that since tlx' date 

tMoKUDHAB. qJ! decree the joint family proijcrty Inid Ikh'!) parti- 
tioned, and, therefore, th(^ s!)arcs in the hands of the 
other sons were not liable to attachnient and sah'. The 
trial conrt allowed the objection. In app('al fix' Addi- 
tional District Jndgo held that tlx' partifion betw('en the 
father and his sons (the prest'nt app('llanls> "was ('xe- 
ented during the pendency of the suit and to ail intents 
and purposes rvas executed in orih'r to (h'feat the 
appellants’ claim.” He accordingly set aside the order 
of the court below. The respomh'iits .appealed to the 
High (h)iirt. 

Babu Piari Lai Banerji and Babn Pmrnilm Nttih 
Gupta, for the appellants. 

Munshi Panna Lai, for tlie respondent. 

The judgement of Asiiwoii'rri, d.. (aftta- wdting 
forth tlie facts as a.bove) thus contimu’d :~- 

Tn this second appeal by tlie sons it is (Huittnuled that 
tliere was no evidence to justify the finding of the lower 
appellate court that the partition of tiu' Ihth of August, 
1925, amounted to a fraudulent transfer within the 
meaning of section 63 of the Transfer of Properly Act, 
and that the sons had a riglit to partition the joint 
family property in order to avoid the risk of tlu'ir fatlu'r’s 
judgement-creditor attaching the whole of tlu* joint 
family property in execution of tlie deenv' against the 
father. 

The appeal is resisted on two grounds, 'riie first 
ground taken up is that from the nionient when a. fal.ber 
incurs a debt which is not for immoral piirposi's, (he 
joint family property, as it exists at tlu' time when the 
debt is incurred, becomes from that monumt lial.Ie for 
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the del)t of t!ie fatlier. No authority lias been shown ^927 

to us to justify this contention. The contrary appears I 

to be too well cstablislied to need reference to any decision. PbaI^d 

Tlie rule, as sot forth in Mulla’s Hindu Law, is as mtjbmdhar. 

follows : — j 

“It is now well established that the special liability im Ashworth, j. \ 

posed by the Hindu law on sons and grandsons as such to 
pay tlie debts of their father and grandfather is not a personal 
liability. It is confined to their undivided interest in the 
joint family property. That is to say, the separate property 
of the sons and grandsons is in no case liable for the debts 
of their father and grandfather; the liability arises only — 

(1) if the sons and grandsons are joint with their father 

a.nd grandfather, and : 

(‘2) there is joint family property.” 

To hold otlicrwisc, it appears to us, would in effect 
cntiroiy .nullify the rule of law, so emphatically laid 
down by their Tjordships of tlie Privy Council, that a 
fatlier cannot bind tlie joint property by a transfer which 
is not for family necessity or in consideration of an 
antecedent debt. If, from the moment that he incurred 
a personal debt, the joint property became liable, not- 
withstanding tliat it might subsequently be the subject 
of partition, then the transfer by the father would be as 
operative against the joint property as if there had been 
no such rule of law to the contrary. 

We hold that the liability imposed on the sons only 
continues as long as they are joint in property. The 
partition which took place in this case just before the \ 

respondent obtained his decree, if not liable to be set j 

aside, was a partition which put an end to the existence 
of joint family property, that is to say, property in the 
joint ownership of the appellants and respondent. : 

From that moment there was no property in which the j 

sons were interested that could be attached or sold in t 

execution of tlie decree against the father. The sole 
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question is wlietlier that |)artiti(»n is iiahh' (o In- sei aside 

Gaya or avoided by tlic respondent. TIu' Io\\(>r appellate court 
apparently relied on section B:i of )In' Transh'r of Pro- 
Murudhae. pgrty appears tliat the ('videnct' ndied npon for 

attracting tliat section was tlu' fact that the ('fT('c( of 
Ashworth, j. tlie partition was to defc'at or delay the claim of the 
respondent which was then mih jttdicr, hn| jht' nu're 
fact that the partition had this elVccf (which cfft'ct mav 
be admitted) will not jnstify fhe applicalion of sec- 
tion 53 of the Ti-ansfei- of Property ,\ct. What mav 
be described as the leading decision on the mnttm- is con- 
tained in Bhagtaanf v. Kcdari (1). p \N-as there held 
that the mere probability or evim certainty (d’ a transfer 
Iiaving tlic effect of delaying or deh-aling (he altatdmu'nt 
by a indgement-cn'ditor was not a snflicien! ivason for 
invoking section 53. and (hat, in smdt a (sis.>, thinv must 
^ eithei be tlie additional (act ol (he (ransfer being for a 
grossly inadecpiatc (ainsiileration or somtdhing else'^which 
would raise a presumjition of frainl. Them can lie luv 
question in this laisi' of inadequafi' considerafion. What 
the father gave by tlu^ partition agremiu'nt was joint 
ownerahip in tlie whole property in eonsith-ralion of 
receiving alisolute ownership of a portion of (lie property. 
Again the judgement of the lower courl fails to poin(. 
out any other evidence on which an inference of fraud 
could be based. We must, tiu'refore, presume (hal (lu're 
was no other evidence. Indeed, it is clear (hal (he 
lower appellate court thought that it was sunicieiit to 
show that the result of the (lartition would he to delay 
or defeat the respondent. We fail to m' how it can be 
fraudulent for a son to exercise a right of partition whiedr 
pre-existed the incurring of tlie deht by tlu' fatluu-. 
Accordingly we are of the opinion that th(‘ .sons id' a 
fattier at any time up to attachment of the joint family 
property can enter into a partition with tlun'r father, witii 

(l) (loom r.L.R.. 2 fi Bom., <302. 
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tlic express object of avoiding attacbmeiit of what up to i927 
the time, of the partition lias been joint family property. ga^ 
If they do so, tlieir individual property . acquired by the 
partition xvill not be liable to attachment. The partition mtjbmdhab 
can only be set aside on evidence showing fraud, and 
the mere fact of the desire to save their property will .‘U'/itoora, j 
not be sufficient to justify an inference of fraud. The 
only decision at all to the point which has been brought 
to our notice is that of Indar Pal v. The Imperial. Banh 
of India ( 1 ). This was a decision by a two Judge Bench 
of this Court. Both the Judges held that a partition bet- 
ween a father and sons effected just after a decree against 
tlie father emdd be held by tlie lower court to have been 
collusively and fraudulently made to defeat the creditor. 

The re|)orted judgement does not make it clear beyond 
all doubt that the partition took place between the date 
when tlie creditor obtained his decree and the date when • * 

attachment of tlie property was applied for. If it took 
place after attacliment was applied for, then the decision' 
in no way disagrees with the view taken by us. Assum- 
ing, however, that it took place before attachment w^as 
applied for, no facts are set forth in the judgement to 
show on what basis the trial court had held the partition 
to be made collusively and fraudulently. It is not stated 
in the decision that the mere fact that it had the effect 
of defeating or delaying the attachment of the joint 
family property was sufficient per se to justify a finding 
that the partition was collusive and fraudulent. The 
di'cision, therefore, affords no safe precedent. If it could 
be construed to mean that the mere fact that the object 
of tlie sons was to save the joint family property from 
the liands of the creditors of the father rendered the 
partition voidable, then we should feel constrained to dis- 
agree with it. 

(1) (1916) I.L.B., 37 AIL, 214. ' 
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— ^ al>ovo reasoDH we are of the uiiininn that 
pi"® ■'’PP^IIal.e court in holdin^t dial (he partilacm 

under aeetion od of TranslVr uf, 
Iioperty Act (it isclearthat (Iiateouri in\()k('s seelion oA 
because it uses the words “in order (o deh'al. du' :ipp('l- 
lants’ ciaiin’’) was iniscoiistruinft (he s<ud.ion. In otlier 
words, tlie court was apidyinj^' a ruh' of law (ha( did not 
exist in the form applied. We would, tliereiVu-e, allow 
this appeal and restore tlie dt'eision of (hi' (rial eourt 
The appellants should get tludr costs in (he lower 
appellate court and in this. 

Kendali;,, J. .-—I agree with (lu' ordm* passed In 
in.y opinion the dictum in Aluila’s Hindu Haw that a 
son’s pious obligation to pay his faduu-'s pcu-sonal didit 
IS not a personal lialiility must ht' iidm-preli'd to mean 
that It will not follow tlu^ son after lu‘ has hemi separated 
• I'-om Ins father by a partition. It is clearly wrong to 
argues that it is a liability (ha( is attached (o his property. 
)oeause then we shoidd hi' faced wi(h this position (hat 
a father by incurring a, personal d<>ht ,‘ould create a char-'e 
on the joint family property of himself and his sons. 

It IS well known that lie cannot <lo mo except for le<ed 
necessity or for antecedent debt. When a partition (alm.s 
place, however, as has bixm held by a number of aidhor- 
ities, among which, may he mcntioueil Kri.In>asami 
Konan v. Ramasanu Ayyar (1) and Pnh I’niktnuui v 
Srmmasa DeMatdu (2), the son rids himself of his 

provided that the Irti! 

attacho!r ^ 


Appcitl allowed. 


a) (1899) I.L.R., 22 Mad., 619. (2) (1917) r.^.K., 4^ 
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EEVISIONAL CIVIL. 


' Before Mr. Justice Dalai. 

HASAN ALI AND OTHERS (Applicants) v . LACHHMAN 

PEASAD AND OTHERS (OPPOSITE PARTIES).* * 

Civil Procedure Code, section 115; order XXIII, rule 1 — 
Revision — Wrong exercise of discretion in allowing with- 
drawal of suit not a ground for revision. 

The fact that a court has probably exercised a wrong 
discretion in allowing a plaintiff to withdraw his suit with 
liberty to bring a fresh one is not a ground for revision within 
the purview of section 115 of the Code of Civil Procedure- 
Jhunhi Lai v. Bisheshar Das (1), followed. 

This was an application in civil revision from an 
order passed by the Munsif of Gorakhpur allowing a 
plaintiff to withdraw his suit with liberty to bring a 
fresh one. The facts of the case sufficiently appear from 
the judgement of the Court. 

Maulvi Muhammad Abdul Aziz, for the applicants. 

Munshi Harnandan Prasad and Munshi Ram Nama 
Prasad, for the opposite parties. 

Dalal, J. : — The objection raised by the opposite 
parties (plaintiffs) is that no application for revision lies. 
The plaintiffs sued in the court of the Munsif of Gorakh- 
pur for recovery of possession of a certain portion of a 
market. After the proceedings had advanced, an appli- 
cation was put in by the plaintiffs for withdrawal of the 
suit. No specific grounds were mentioned in the appli- 
cation, but it was generally observed that there were 
some legal defects which would lead to the dismissal 
of the suit. On the presentation of this application there 
must have been some argument before the lower court. 


1927 

May, 17. 


•Civil Bevision No. 82 of 1927. 
(lVa918) LL.R., 40 AIL, 612. 
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-!!! because tlie Iowti- eorirt. givt's a speciiie reason I'ur 

Hasan Au iiig- the application for \\-itiKiraual. '['he sliil..nient in 

Lachhman tlio order h 

PRASAn. 

“Tlie fact is tliat (Inrinp (lie tweava liens of di,. 
suit 801116 ai’t^-iis ailetred hefort' hy (he (ilaiiiliir were feiiiul- 
they showed tliat the plaiidiff’s elaini was (lefeelive.” 

It is most likely that (lurine the iiendmiev of the 
Sint some excavations ‘weiv madi' which brought to 
light further evidence modifying or suppoii ing the jilaint- 
ilfs suit, ft was at the discretion of the lower court 
to grant permission for the withdrawal of a suit under 
order XXTTI, rule 1, of the Code of Civil Croeedun'. 
The jurisdiction existed, and the question is whetlu'r the 
jurisdiction was exercised illegally or with matm-ial irre- 
gularity to bring the ordi'r witliin the provisions of sec- 
tion 115 of the Code of Civil i'rocedure. 

A Rench ruling of this Court in the (uuse of .fititnhi 
Lai V. Btshe^ha,- Da, ( 1 ) hud down that, where tlu> court 
had jurisdiction to grant haivi' to the plaintiffs to liring 
a fresh suit, tlie fact that the court riiav have exercised 
nnd probably ' did exercise, a Nn-ong discretion 
ID granting the plaintiff’s apjilication was not 
sufficient to bring the case within the purview 
of section 115 of the Code of Civil Procedure. 
The, applicants’ leariKal counsi'l, Mr. |)r(). 

duced before ine two rulings where a single dudgu had 
distinguished the eases laffore him from tlie circumstances 
of the case of Jhunhi Lul v. liislii's'har Ihis (I). He 
made a commendable researeli and also diseovm-ed an 
mireported decision of a Heneh of this Courl in Civil 
Bevision No. 77 of 192(5 to whieh I was a pnrlv 1 
liave examined all those, eases and am satisfied dial ‘lluav 
werepomts in tiiem to distinguish them from the Reneh 
nOng Ml 40 Allahabii.l. ,ri,„ 

Air. Justice Pullan was one out of the eommon wh.-re 
( 1 ) (HUS) l.L.IL, . 1(1 All,, (iW. 
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■we obtained tlie iiiipressiou from t!ie record that the 
learned Judge' Avlio granted permission of withdrawal il\san Ali 
desired to ge't rid of tlie suit which w'as a tronblesome Lachhman 
one. There arc no such circumstances present in the 
revision application before me. As far as possible I 
must conform to tlie principles laid down in 40 Allah- 
abad, and if I do so, .T can see no reason for admitting 
tins application for revision. It may be that the defend- 
ants suffer by the withdrawal, and that the disci'etion 
was wrongly exercised by the lower court. This Court 
has repeatedly requested subordinate courts not to grant 
applications for withdrawal light-heartedly. I do not, 
however, feel justified in admitting this revision and I 
dismiss it, but make no order as to costs. 

Application dismissed. 

APPELLATE CIVIL. 

Before Mr. Justice Ashworth and Mr. Justice Kendall. 

STTA EAM (Depend.ant) v . NANKU and others ^927 

(Plaintiffs).* 

Act No. I of 1872 (Evidence Act), section 114 — Presumption- 
Civil Procedure Code, section IQO — Second appeal — 

Failure of the court of first appeal to invoke a presump- 
tion of fact. 

In a suit for a declaration that a certain sale-deed osten- 
sibly executed by D was forged, fraudulent and fictitious, it 
was found that the deed was as a matter of fact signed by P, 
by placing his thumb-impression on it. No evidence was 
led by tlie plaintiff to prove that the thumb-impression had 
been obtained in any manner which might render it invalid. 

Held that, in the absence of any such evidence, the court 
was bound to draw tlie inference that, the deed was properly 

*So(;ona Appeal No. 886 of 1925, from a decree of Hanuman Prasad 
Vmiia, Stiboi’ilinale Judge of Beuarea, dated the Srd of February, 1925, 
cojifirming a decree of Mi M. Seth, City Munsif of Benares, dated the 21st 

of October, 1924. 
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1927 executed, and, a.s this was an inferc'iua' of (!u' kiiiil illiisl rail'd 
SiT.wAM in section 114 of tlie Tndiau Evidence Act, lS7d, Mu' (‘nilure 
Nanku draw it was suflicient to support a. second appi'al. Uaiirc. 

Surnomoijeu V. Liiehmcptif Doogur (O, and Niliifiitrli! v. I r//- 
kataehala MiiihiU (‘i), referred to. 

The facts of tliis case arc fully stnietl in the judge- 
ment of Ashworth, J. 

Munshi Kamla Kant Verma, for tlie appellant. 

Dr. N. G. Vaisli, for the ri'spondents. 

Ashworth, J. : — This second appeal arises out of 
a suit brought by the respondents Nanku and Bukliu, 
against one Sitaram, appellant, for a declaration that 
a sale-deed purporting to have Ix’cn ('xt'cutf'd on the 
2nd of June, .1923, by Deosaran defendant No. 2, (i.e. 
respondent No. 3) wa,s forgi'd, frauduh'iit and fadltious. 
The suit was decreed liy th(> trial <‘uurt on a finding that 
the defendant Bitarani had failed to prove the <lue. execu- 
tion of the deed by Deosaran his vendor. 

On first appeal the Subordinate Judgt' of Benares, 
found tliat tliere had been no clear issue in tlu' trial court 
as to forgery, and tliat, by naison of the ahscuice of a 
clear issue, tlie defendant No. I may have hetui k'd into 
supposing that he was not reipiin'd to produce evidence 
of due execution of the deed hy Deosaran, He accord- 
ingly framed an issue whether tlu' salt'-dix'd was gtmuine 
and had been executed by Deosaran, and took fresh 
evidence. 

The defendant Ritarain produc'd a fmgi'r-inipn'ssion 
expert. He gave evidence' that the thunih-inipression 
on the deed purporting to bc' that of Di'osaran ago'cd with 
the undoubted thumb-inipressions tenden'd in t'videnci'. 
He also produced the scribe, by nanu' Bishunath Singh, 
and one Ramsundar, who purported to ha an atU'sting 
witness. The conclusion of tlie Huhordinate Judgi', after 

(1) (1868) 9 W.R., C.R., !);!8. ('2) (iBO'i) 1 Mini. H.O.K,. Lit. 
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hearing this evidence, was that (a) the tliumb-impression 1027 
on the deed did agree with Deosaran’s thumb-impression, Sitaram 
(b) tliat the thumb-impression suggested that one of nanot. 
tlie thumb-impressions of Deosaran was taken on the top 
of anotlier thumb-impression of Deosaran, (c) that the 
scribe could not be believed, because he being a man 
experience would never have allowed one thumb-im- 
pression to be taken on the top of another, but in the 
event of the first impression being obscure would have 
taken a second one on a different portion of the paper, 
and (d) that the other witnesses contradicted one another 
and the scribe. On these findings the lower appellate 
court came to an extraordinary conclusion. It was tliat 
somehow or other the thumb-impression of Deosaran had 
been fraudulently obtained upon the document, and that 
the defendant had failed to show that it was Deosaran’s 
thumb-impression voluntarily impressed on the docu- 
ment. In order to give any meaning to this decision we 
have to suppose that the Subordinate Judge conceived 
the possibility either of a die having been made from 
some other thumb-impression of Deosaran and a forged 
impression by means of tlie die impressed on the docu- 
ment in question or that Deosaran’s thumb-impression 
had been obtained when he was asleep or drunk. 

The first question that arises in this appeal is 
whether in these circumstances we are entitled in second 
appeal to interfere with the finding of the Subordinate 
Judge. There can be no question that it was a finding 
of fact. As I shall subsequently show, the error of the 
lower appellate court was its failure to invoke a presump- 
tion of fact. The question then arises whether such a 
failure justifies interference in second appeal. The 
question has not been discussed at length in any decisions 
to which my attention has been directed. There is 
authority for holding that a second appeal may be enter- 
tained on the ground that the lower appellate court has 


f 




I 


I 

i 






>; 





148 THE INDIAN LAW lIErOUTS, [VOL. L. 

failed to invoke' a |n'esviin|)lion of liu'i wliioli \\oiild have 
SiTABAM shifted the burden of {iroof. A distinction, lioweve'r, 
Nanku. shoidd, in my opinion, 1 h' made wIumv llie Inirdcn of 

proof is shifted by a pri'sunpttion of fact, and w lu'ix' it 
Ashworth, J. shifted by a mere inferenee. In tlu' ease of lliniee 
Siiyiiomoyce v. Lnahttteeput IhHxjnr (.1) a sec'ond a|)peal 
was allowed on tlie ground tliat tlu' burde'n of proof, 
wliicli originally Avas placed on the husleand of a Muham- 
madan wife to prove some property his, because the 
property was in the name of the wife, was sliifted from 
him upon proof by him that he had paid the purehaw'- 
price for the property and had had the proin'rty undc'r 
his control. This decision was by no less an authorily 
tlia-n PieAcocE, C. J. He field that a question of law 
was involved, heeause the dudge should have diretded 
himself to draw this pn'sunqdion from tht' facts men- 
tioned. Again in Nilatalrhi v. Venkatavltnla Mtttlali (2) 
it was held that sih'uer' on the part of the jiIaintilTs to 
take a step to claim property in llu' ('nj<iyment of the 
defendant and over Avhich the defemlant was exercising 
acts of ownership raised a }>resum{)tion of acquiescence. 
Both these cases go further than T should b(' disjiosed to 
go; for they interfered on the ground of failure to draw 
wliat T should regard as a. men' infer(*nce and not as a 
presumption of fact. They an', howi'ver, both clear 
authority for interference in th(' pn'sent case. 
The distinction that I would draw between a 
mere inference and a, {iresumption tif fact, ns 
already indicated, is that a presumption of fact 
is an inference drawn under si'climi III of tht' 
Evidence Act and will incluth' a iiresumiition of the nature 
described in the illustrations. K presumption nf fact 
should, in my opinion, also include anything that in 
English law (thongli not under the Indian Evidence Act) 
wwdd rank as a presumption of law. 'I'he presumption 

(1) (1868) 9 W.K., C.B., :):!8. (9) ,1H(W) 1 .MuL II. C.U., UU. 
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which the lower appellate court failed to make in this 
case was a presumption that when signature on a docu- Sitaram 
ment is proved by a certain person, it is for that person Naotu. 
to prove that it was affixed by him otherwise than volun- 
tarily. According to Taylor on Evidence, 3rd edition, Ashworth, j 
page 145 : “Courts of law^ are in general bound to 
presume primd facie in favour of deeds vdiich appear 
to have been duly executed.” “Appear” must mean 
here “which bear a proved signature.” The presump- 
tion, then, wdiich the lower appellate court, I shall hold, 
ought to have made was a presumption that in England 
Avould have been a presumption of law. It is difficult to 
find a formula to express the difference between presump- 
tions of fact of the nature indicated by me and mere 
inferences. Phipson in his work on Evidence says : — 

“The burden of proof may be shifted not alone by rebut- 
table presumptions of law but by presumptions of fact of the 
stronger kind or indeed by any species of evidence sufficient to 
raise a primd facie case.’’ 

My conclusion then is that a second appeal lies on the 
ground of tlie failure of the lower appellate court to in- 
voke a presumption of fact “of the stronger kind” (by 
wdiich I mean inferences of the nature illustrated in 
section 114 of the Evidence Act and inferences that in 
English law wmuld be legal presumptions), and that there 
is even authority for holding that the failure of the 
lower appellate court to draw any mere inference that it 
should itave drawn would justify interference in second 
appeal, though I would not follow authority to this ex- 
tent. The consequence is that in this case a second 
appeal, in my opinion, lies. 

It appears desirable to state that the probabilities 
were all against this document being a forgery. Deosa- 
ran liad mortgaged his land to the- defendant Sitaram 
on the 12th of August, 1915, for Ks. 300. It is said 
that, by this sale-deed now impeached, on the 2nd of 
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192? June, 1923, ho sold tlio equity ol' redciuption to Hilarain 
for another Es. 400. Then we pet the fact that lie 
Nankxj. executed a further sale-deed in favour of the plaintilfB 
Nanku and Sukhu, on the nth of June, 1923. Ih' pot 

,, , , by this last sale-deed a suin of Ks. i ,100. Conseuiu'itt- 

Ashworth f J, ^ . * 

ly it was aJl to trie interest of Dcn^saraii to (hoiy his 
execution of the sale-deed inipeaclu'd in tlu' pn'si'iit suit, 
and no one could place any reliance on his ('vidinice. 

It does not appear tliat tlie Subordinati' Judpe did placi' 
any reliance on Ids evidence, but tlu' case started with 
the probability in favour of the execution of the impeach- 
ed document being greater than the reverse. ''I'ht'n we 
get the clear evidence of the tlnnnb-inipression expert 
tliat tlie thumb-iinpression mark on the doeinnent eorrt's- 
ponds to Deosaran’s gemiiiu' thumb-impression. IJiis 
evidence is of nnicii mon' value than the ordinary evi- 
dence of a,n (‘Xpert. W<' are not aware that the test of 
similarity has evf'r faih'd. 'I'lie Hubordinal(' Judge ad- 
mitted that this ('vidt‘nc(' couclusively proved the thumb- 
mark to corresfioiul with that of I)('osai*an. 1'his being 
so, he had evidence of a document which in other r(‘s- 
pccts was not open to suspicion and was not improbabk'. 

He attempts to discount tlu' (widi'uce of the tiunnb- 
impression expert by his own impression that oiu' thumb- 
mark had been placi'd on the top of anotlu'r. I'his 
impression is not one that we arc dispost'd to shan'. It 
was not shared by the thumb-impression ('Xpert himself. 

It appears then to us that at this siage it was for I he 
plaintiffs to show that the thumb-impres.sion of l)eosa- 
ran had been obtaiined by some improp('r iiH'ans, (ulher 
when he was asltKqi or in some such way. I'lu're was 
a presumption of fact that the dof'umeni which hoiv his 
thumb-impression was voluntarily {'X(’eul('d by him. In- 
stead of invoking tins presumplion llu' lower apiiellalc 
court proceeded to require the defendani lo produce all 
his evidence, and on the ground that this evid('ue(‘ w.as is 
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discrepant it found that the defendant had failed to prove 
the genuineness of the document. This we consider to Simam I 

have been a failure to invoke tlie presumption that arose Nanktj. ; 

from the proof of the thumb-impression on the document : 

being the thumb-impression of Deosaran. It is obvious ! 

that if a person, who has proved execution by showing | 

that a signature or thumb-impression on a deed is the i 

signature or thumb-impression of the alleged executant, ! 

is required to go on and prove, after a considerable lapse i 

of time, due execution by putting forward an attesting i 

witness and other witnesses whose story will agree in 
every detail, there will be a great risk of injustice and an i 

intolerable burden thrown upon the parties setting up a ■ i 

» document. This was not a document which required 1 

attestation. The lower appellate court should have in the I 

circumstances of the case rested content with proof of | 

the thumb-impression of Deosaran, in the absence of the ! 

plaintiffs being able to produce any evidence that the ! 

thumb-impression was improperly obtained. I consider, i 

therefore, that the finding of the lower appellate court, |- 

though a finding of fact, was one based on its failure to ■; 

presume the genuineness of the document in the absence 
of any evidence believed by the court led by the plaintiffs | 

to prove that the deed was otherwise than properly exe- 
cuted. For these reasons, we would allow the appeal ;■ 

and dismiss the suit with costs throughout. 

I 

Kendall, J. : — agree. The lower appellate court 
has found that Deosaran’ s thumb-impression is on the 
sale-deed in suit. It did not, therefore, rely on the 
evidence of Deosaran himself in the first court to the 
effect that he had not put his thumb-mark on the sale- 
deed. Having arrived at this decision, the lower appel- 
late court had no evidence whatever produced before it 
on which it could base a finding that the thumb-impres- 
sion of Deosaran was put on the sale-deed in any irregular j. 
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manner, and that iinding is, llu'ivl'ore, not hast'd on any 
SiTARAM evidence. For this reason I agive (hut we are jusliiit'd 
Nankil hi interiering with the decision of the lowt'r court in 
second appeal. 

Appral alhurcd. 

Before Mr. Jmticc Snlaimait aiul Mr. Jiinfiee Biuterji. 

1927 BUr KIBHOB (Plaintiek) r. I'.\'I’R.\N1 and othkus 

(DBKKNOANtS).* 

Act No. I of 1872 (Indian Phndenee Aef). nvrtion :i2, alaiise 
(o)~Evidence— Statements made post litem motam— 
Meaning of the expression “before the dispute arose." 

The expre.saion “before the (jiiestion in dispute was 
raised”, as ust?d in section .12, danse (51 of tin- Indian 
.Evidence Act, 1872, does not nt'ce.s.sarily tnoui simply before 
a suit has been filed; but before the dispide which ar(erwarii.s 
culminates in a suit has ari-sen. Kalka I>rasad v. Mathura 
Prasad (I), followed. Bahadur Singh v. iMoluir Singh (2) 
and Mauladad Khan v. Abdul Sat tar (1). referred to. ' 

The fa.cts ol this ease are fully si't forth in the 
iudgemeiit of the (lourt. 

Munshi Ahmmt Prasad Ashihana, for ilu' ajitiellant. 
Babu Piari Jjal Baaerji, for the r(‘spondents. 

Sttlaiman and Baneii.ti, JJ. 'riiis is a filaintiff’s 
appeal arising out of a suit for reeovi'ry of possi'ssion of 
a sliare in villages Lilhar and Karanimr Pindri, liy avoid- 
ance of a deed of relinquishment and a di'i'd of (ninsfer 
dated the 7tli of May, lOlI, exeeuU'd on behalf of tho 

plaintiff, when he was a minor, by his natural father, 
Dainodar Das. 

The plaintiff’s case, briefly put, is as follows Brij 
Kishoi was tho original owner of this property and Iiad 
no^^ild. Shortly before his death he gavi* an oral 

(1) (1908) I.L.R., 30 All., 610. «) (lOOl) r.L.R,, 21 All., W 

(8) (1917) 1C A.L..J., .34«. 
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permission to his wife, M usammat Durga Dei, to adopt im 
a son, and then died in 1878. In 1905 Musammat 
Durga Dei, acting on this permission, adopted the plaint- 
iff, and a deed of adoption was duly executed by her on 
the 11th of March, 1905. The plaintiff alleged that 
in a suit brought by Jivan Das and others, claiming to 
be the collaterals of Brij Kishore, against the present 
plaintiff Eup Kishor a compromise was arrived at 
under which the estate was divided in the ratio of 6 
annas and 10 annas between the claimants and the pre- 
sent plaintiff, and a tamliknama, dated the 10th of 
August, 1906, was duly executed by the parties concern- 
ed. He then goes on to allege that a suit was brought 
by Kishan Chand, claiming to be the handhu of the de- 
ceased son, against the collaterals of the present plaintiff, 
which was ultimately struck off on a compromise having 
been arrived at by the parties to that suit. In that suit 
the plaintiff was represented by his natural father, Damo- 
dar Das, who signed a deed of relinquishment and a deed 
of transfer, acting as the plaintiff’s guardian. Under 
this deed the plaintiff relinquished all rights so far as 
the villages Lilhar and Karanpur Pindri were concerned. 

We may note in this connexion that these villages 
had been recovered by Kishan Chand from the 
transferee of Musammat Durga Dei by a se- 
parate suit in 1908, to which the present plaint- 
iff was not a party. Kishan Chand had then suc- 
ceeded as against the transferee in proving that he was 
the next heir of the last male owner. These villages 
were not in dispute in the suit brought by Kishan Chand 
in 1910 against the present plaintiff but were dealt with 
by the deeds of relinquishment and transfer mentioned 
above. The plaintiff’s case is that these deeds are in 
no way binding upon him, inasmuch as they were exe- 
cuted without the sanction of the court, and his natural 
guardian had no authority to bind him. 

8 AD. 
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The contesting defendiuits iire Kisliaii Cluind’s wi- 
Rui> Kishok Ijpj, transferees. They deny that then' was any 

-Tatrani. perniission given by Brij Kishor In iido})t. The faetuin 
of adoption, however, is not disputed tn'tore iis aiui is 
proved by overwlielniing evidence. Tliey further plead 
that the present claim is barred by limitation. 

The learned Buhordinate Judge has dismissed tlie 
suit; lienee tliis ajipeal. 

It may perhaps be dilTieult to support the finding 
that the plaintiff is hound by the compromise ('ITected by 
his natural father Dainodar Das. Wi', however, ilo not 
think it necessary to go into this (|U{'stion in detail lie- 
cause the appeal must fail on other grounds. 

We take up first the qvu'stion id' the oral permission 
to a,dopt. This is said to have liet'n gi\en in IH7H, and 
was certainly not acted u|)on for nearly *27 years. The 
burden, therefore, lies heavily on the plaintiff to estab- 
lish tliat such an oral jicrmission had actually been given. 

ddiere is now no oral evidence availalih' of witnesses 
who could testify to the perniission linving hi'cn given in 
their presence. The plaintiff relies on i-i'i-tain docu- 
mentary evidence in support of his east'. 

Keliance is placed on the dt'fiosition of 
Musammat Durga Dei, dated the 2()th of May, 
1905, in suit No. 2 of 1905, brought by divan 
Das and others to contest the ailoption. ft 
is obvious that the dispute had tlu'n clearly arisen 
between the alleged roversioiu'rs and the widow and 
her alleged adopted son, and any siali'mt'ni made by 
Musammat Durga Dei in the eoiirsi' of that liiigiition 
cannot bo used in evidence against Kisban ('hand and 
his representatives, who were no parties io tbal suit. 
Section 32, sub-clause (5), would he inapplicable as the 
statement was made after the dispute bad arismi. Biv- 
tion 33 cannot apply inasmucli as the jiresc'iii di'feiulanls 
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had 110 opportHnity to cross-examine Musammat IDiirga _ 

J)ci* R’Jp JKibhor 

u. 

Reliance is next placed on the statement of two i^atrami. 
witnesses, Ivcwal Kialian and Kundan, who were ex- 
amined in another suit, No. 202 of 1906, brought by 
the plaintiff Eup Kishor against a third party Batuk 
Natl) Sircar. To this suit also the present defendants 
were no parties. Batuk Nath Sircar denied the adoption 
of Eup Kishor and some evidence was led on the ques- 
tion. The case, however, was ultimately compromised. 

In our opinion the depositions of these witnesses are 
not admissible against Kishan Chand’s representatives. 

Section 82, sub-clause (5), cannot apply because the dis- 
pute had arisen previously and also arose in tliat [larti- 
cular case. Section 88 is not applicable because the 
present defendants had no opportunity to cross-examine 
tliese witnesses. 

There is a third ground on which also these deposi- 
tions are not admissible. In their statements the wit- 
nesses, Kewal Kishan and Kundan, merely tried to prove 
the oral permission given by Brij Kishor to his wife and 
did not say a word as to the adoption of Eup Kishor. 

Their statements, therefore, did not relate to the exist- 
ence of any relationship by adoption, inasmuch as they 
did not state that Eup Kishor was the adopted son of 
Musammat Durga Dei. 

A question of law has been raised by the learned 
advocate for the appellant in respect of these three depo- 
sitions. His contention is that section 32, sub-clause (5) 
becomes applicable when the statement was made before 
the question in issue was raised, which according to his 
contention means before the commencement of the pre- 
sent litigation. For this view he relies on the head- 
note in the case of Mauladad Khan v. Abdul Sattar (1), 
which says that the statement to be admissible must be 

( 1 ) ( 1917 ) 16 A.L.J., 349 . 
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19 ^7 before the litigation in the |)r(’S('nl caHi* arosi\ 'riint 
Rui- Kirhoii licad-note, in our o|hnion, is niisli'iiding. TIu' leai-ned 
PATBAwr. Judges in tlieir judgement at |)age doH l»a<l usi'd a diUVr- 
ent language, namely, that the plaiitf eonlained a slate- 
ment made before tlie question in dispuie in Ihe: pn'smit 
suit was raised. The plaint which was rehvrred lo in (hat 
case had been filed before any dispufe had arismi. 'Flur 
liead-note of the same case, as reporii'd in I.L.R., dJ 
Allaliabad, 426, does not contain any Mich passage, d'ho 
point, in our opinion, is concludt'd by I hi' case decidi'd 
by their Lordships of tlio I'rivy (\iuncil, viz. Kolka 
Prasad v. Mathura Prasad (lb In this case a dispule 
arose in 1806 on the death of IMusatninat Parbati. In 
1808 in a suit brouglit by one Bhco Bahai a |icdigree was 
filed. After this the suit, which went u[t in appeal (o 
their Lordships of the Privy Pouncil, was filed 
in 1001. At fiage 62*2 their Pordships held 
tliat the pedigree lilt'd in 1808 was inadniissihh', 
having been nuuit' past Ittrui iiiataiit. We may 

also refer to another case decided by fbeir Iiordshipa 
of the Privy Council, Bahadur Siiujli v. Molatr Siuijh 
(2), where statements made in 1817 were held fu be ad- 
missible on the ground that it did iml appear Miat the 
heirship of the then claimants was rt'ally in dis|)ule at 
tliat time. No such point could have, arisen for con- 
sideration if the statements made jirior f.o the suit bt'fore 
their Lordships were automatically admissitile. We 
must, therefore, exclude from consideration the di'posi- 
tions of Musamrnat Durga Dei, Kewal Kislian and Kun- 
dan. 

[The rest of the judgement is imniaterial for the 
purpose of this report.] 

Ajtpral disiiiissrd. 


(X) (1908) I.L.E., so All., MO. (•!) (UlOl) I.I,.R., 'it All., $». 
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RE VTS I ONAL CRIMINAL. 


Before Mr. Jusfice Dalai. 

EMPEROR v. KALI CHARAN SHARMA.* 

Criminal Brocedurc, Code, sections 99 A, 99B and 251 — Act 
No. XLV of 1860 (Indian Penal Code), section 153A — 

Proscription of hook by Government — Application to set 
aside order of Govermnont dismissed by High Court — 

Effect of order of High Court on trial of author of the pro- 
scribed book under section 153A of the Indian Penal Code 
— Act I of 1872 (Indian Evidence Act), sections 11 and 13. 

Enrinp a trinl for an offence under' section 153A of the 
Indian Penal Code, the offence being alleged to have been 
corntuitted by means of a certain book written by the ac- 1 

■cusod, and when twenty witnesses for the prosecution had 
been examined, the Local Government, by a notification 
under section 99 A of the Code of OriniHial Procedure, pro- 
scribed tlie book in question. The accused applied to the- 
Higli Court, under section 99B of the Code, to set aside this 
order, and on this application a Bench of three Judges 
found that “the book contained matter which promoted, 
or was intended to promote feelings of enmity or hatred be- 
tween different classes of His Majesty’s subjects,’’ and, there- 
fore, dismissed the application. On this order being com- 
municated to him, the trying magistrate at once closed the 
case, without recording any further evidence, and convicted 
the accused. The accused appealed to the Sessions Judge; 
but his appeal was dismissed. 

Held, on an application to revise these orders, that the 
trying magistrate had no alternative, in the face of the de- 
cision of the High Court in the same matter, but to convict 
the accused, and, in these circumstances, was justified in 
disallowing all further evidence : The High Court therefore 
refused to interfere. 

Held, further, that the decision of the High Court on 
the application under section 99B was relevant and admis- 

^Criminal Bevision No. 255 of 1927, from an order of B. Bennet, 

Sessions Judge of Agra, dated the 12th of March, 1927. 
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sible in evidence under seciioiiH :i I and lb nf Ilic Mvidf'nce 

BmPKBOR 

CiMUN . i'V(Vf'tilI}' 8t'f: {’(H-tli in (1 h' oi-der 

Shah.m.\. of tlio (lorirt. 

Mimslti iVa/Y/i/rtw, Pramd Ashilifiiia, Mnnslii Ptuina 
Lai, Miin.shi Stirendra Nafk I'aniia aiul MiinHlii Par- 
meshri SaJiai, for tho applicant. 

TIk', Assistant GoV('rnnu'nt Advocate (Dr. d/. ]Vali- 
■ullah), for the Crown. 

Dalal, J, ; — This is an application hy Pandit Kali 
Charan Sharnm, anthor of a Hindi hook (Mitith'd “Vichi- 
tra Jiwan”. He was convicted hy tiu' District i\IaHis- 
trate of Agra of an otTence under section IfAlS of llm 
Indian Penal Code, aaul hi.s appeal was disinis.st'd hy the 
bessions Judge, of Agra. The sentenct' inpawed on him 
is of one year s rigorous iiuprisonnu'nt and a tine of 
■Rs. 1JK)0 or six months’ furtlier rigorous imprisonment 
in (lefault. dUie grouixl of revision is that th(‘ District 
Magistrate shut out eross-swaniination of prosecution 
witnesses and the production of defence witnesses and 
therefore tlio trial, being in contravimtion of the manda- 
tory provisions of section 251 of tlu* Code of Criminal 
Tiocedure, was void, and thi' conviction jja.s.sed on such 
a trial imtenable. 

It so happened tluit after the evidmict* of t wi'ntv pro- 
secution witne.sses had been r{'corded in Si'ptiunhcr, 'li)2() 
Local Government proscribed the hook under m-Vum 
99A (,rm.mal Procedure Co.h>. on t!„< 27th of O.dohcr, 
i.dgt). the notitieation ran ns follows - 


1 


o r' 1'^ **“' '“'W<'rH (‘otir.'iTcd hv section iHlA of 

elriw tef N 

T ul IU2(), tlio (lovornor in (^ntincil 

tiereby declares to be forfeited to His Majesty nil <.o,.ic8 

entitled Viclutra Jiwan written by Pandit Kali Pb-o-oi 
Sharmi a„,l by p,„„ 
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Agra, and all other copies or editions of, or extracts from, 
the same book whc'rover printed, inasmuch as the said-Jbook, 
in the opinion of tlio Ijocal Government, contains matter 
the publication of which is punishable under section 153A of 
the Indian I’enal Code.” 

Tlic Pandit, instead of facing out lus trial, adopted 
tlie sliortcr course under section 99B of the Code of 
Criminal Procedure, as amended by Act No. XXXVI of 
1926, which permitted any persons having any interest 
in a book, in respect of whicli an order of forfeiture had 
been made under section 99A, to apply to the High 
Court to set aside such order on the ground tliat the issue 
of the book in respect of whicli tlie order was made did 
not contain any matter which promoted, or was intended 
to promote, feelings of enmity or hatred between different 
classes of His Majesty’s subjects. The meaning of tlie 
Hindi words “ Vichitra Jiwan ” is “a peculiar, topsy- 
turvy, or abnormal life.” Tlie very- title suggests the- 
life of a person who said one thing and did another, or 
did good or bad things at different times. In order tO' 
understand what effect a book of that nature, whose con- 
tents were rightly advertised by its title; would have on 
the minds of devout Muhammadans, it is sufficient to 
give the meaning of these words and to state that the 
life was that of the prophet Muliammad who is considered 
to be a holy personage by the Muhammadans. At the 
applicant’s request the trial in the District Magistrate’s 
court was stayed. The application under section 99B 
by the Pandit was heard here by a Bench of three Judges, 
Walsh, Lindsay and Baiter, n, JJ.* They definitely 
held, as they were bound to do in order to dismiss the 
application, that the book contained matter which pro- 
moted, or was intended to promote, feelings of enmity 
or hatred between different classes of His Majesty’s sub- 
jects. The learned counsel who argued this revision 
showed me a copy of a judgement of a Judge of the 

Wide I.L.E., 19 All., 856. 
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Tjaliore Hig'lt Court on a similar Inxrlv “ Bai^Dlii Rasul ” 

liMpnHOE ( a gay })roplKvt ) issui'd in the ruiijal*. t'os.sihly the 

Cauu hooks a[)])oar('tl io have 

SlIAimA. been issued in prosecution of the same Hindi propaganda. 
Witli all respect to the learned dudgv, I am not pr('|)iired 
to agi-ce witli tlic nice distinction he has dra.\\u hc'tween 
a book which may liurt the feelings of l\Iuham- 
madans and a book whiidi may eaiiw* IVi'lings of (mmity 
or liatred between dill'erent classes of ,11 is Majesty’s sub- 
jects. Speaking for myself 1 look at such malh'r not 
as a somewhat learned Judge of a TIigh Coui-t, Imt as 
a common citizen of a town in India. T would place 
myself in the position of a Muhammadan wim honours 
bis prophet, and then consider what my feiding would be 
towards a Hindu who ridiculed that proplud, not out of 
any eccentricity (some rlrh itm mindh lad. in I he jirosc'cu- 
tion of a propaganda starlnd by a class of pi'rsons who are 
not Muhammadans. In suc.h a position, from ih(> hatred of 
an author 1 would, as an ordinary man, pr-ocia'd to haired 
of tlic class to which the author belonged and which 
instigated the. author, 'I’heni cannot be the slightest 
doubt that writing such as that of th(> book before, me, 
which I am Iiot going to annl}-se for fear of giving it 
further publicity, will certahily promoU' feelings of en- 
mity and hatred betwei'n Hindus and Muhammadans. 

The matter, however, do(!s not ri'st' tlierm d'ho 
question is whether the applicant had a fair trial. I 
do not agree with the learned Judge of tlu' lowim <nurt 
who held that the judgement of this (kiurt, sohminly di'- 
liveied by three learned Judges ivho had the same iiisue 
before them as the learned Bessiotis Judge, a privsiding 
oiliccr of an inferior court, had, was irrelevanf, Hnder 
section 11 of the hlvidenee Act facts luU olhcrwirc rele- 
vant are re]cva.nt if they are inconsistimt \\ ith anv faejs 
in issue or rdevant fact. J'ho fact in isstu' her<> is wlu'- 
ther the writing comes witliin the purviinv of st'ction 
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1534 of llic Indiaii Code, ,‘ind tiu' defeiice to it is _ 

iuconsisteDt Avith the disniissal of tlie petition of tlie Rm'^hhok 

applicant by this Court. Under section 13 also the kIh 

judgenu'.nt ()f this Court inay be adniissilde. Tlie appli- liuuMr. 
ciint chiiined tlie riglit to distribute liis books, and that 

right Ava,s denied by this Court on tlie ground tliat the 

book contained matter wliicli promoted hatred betAreen 
Hindus and Mnliammadans. 

XTpon a closer examination, avc must inquire Avlietlier 
the District Magistrate should go through tlie farce of re- 
cording evidence under a mandatory proAusion of the 
Code of Criminal Procedure udien he knoAA's aaraII that 
no Magistrate, Sessions Judge, or a Judge of tlie High 
Court can liold on the matter in issue in the trial before 
him contrary to the definite opinion of a Bench of three, 

Judges of tins Court. In my opinion, even in cases of 
mandatory provisions, their application must vary ac- 
cording to the circumstances of the case. ■ When section 
251 Avas re-codified in 1898 the framers thereof had not in 
mind the subsequent provisions of sections 99A, B, C, 

D, E, P and G-, Avhich Avere first enacted in 1922 by tlie 
Press LaAV Eepeal and Amendment Act ( No. XIV of 
1922 ), and subsequently extended in operation by Act 
No. XXXVI of 1926. Would it have been possible for 
any Magistrate to convict the Pandit of the offence of 
which he has been convicted, if the Bench of this Court 
‘ had granted his application under section 99B and set 
aside the Local Government’s order of forfeiture, dated 
the 27th of October, 1926? I am certain that no con- 
viction Avould liave been possible. When his application 
was dismissed, he must suffer the penalty. Two courses 
were open to him, eitlier the quick one under section 
'99B, or the slow and spectacular one of trial before the 
District Magistrate with lengthy cross-examination and 
a crowd of defence Avitnesscs. He chose the shorter cut. 
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and, in ray opinion, the District Magistrate was pc'rl'eet- 
Bmpubob ]y correet in sliiitting out all further evidence uftt'r the 
Kali order of a Bench was passed here. 'I'lic applicant had 

smnul had a definite finding against him of tlu' higiu'st (-ourt 
in tlie province presided over hy thn'c dudges, two of 
them being the most senior puisne dudges of tliis Court. 
Whatever the evidence, may he on (’ilher sidi', no court in 
this ])rovinoc would be able to decidi' otlu'rwise, and, 
therefore, in ray ojiinion, all further ('vidt-nct' was idght- 
ly disallowed by tlic District Magislrate. It is tnu' that 
the provisions of section 251 of the Code of Criminal 
Procedure have been violated, but 1 have explaint'd the 
necessity of such violation Iw aniendinents in the (hKle 
wdiich were subsequent to the codification of si'ction 251. 

There is a lieavy sentence of line, and I he Local 
Govornraent did not take prompt action. Wdiate.ver 
mischief the book was likely to do has been done. Under 
the circumstances T think there should be a substantial 
reduction in the sentence of imprisonment. 1 reduce the 
sentence of one year’s rigorous imprisonment to oia' of two- 
months’ rigorous imprisonment, but uphold the sentence 
of fine of Rs. 1,000 and the rigorous imprisonnu'nt for 
six months in default; otherwise the application is dis- 
missed. 

■•I p pit ('ll lion <l tsiti Used . 

ScuU'itee reduced. 
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Before Mr. Jnstlcc Afflitaorlli and Mr. Justiee Iqbal Ahmad. 

BINDI'IHIIIU lIlWninYA AND oTirmia (Plaintifnr) v. 

BrPAlj UrAJDiriYA and othkhs (Dhfhndants)* 

A.ct No. IK of ■19()8 (Indian Tjimiiation .4ct), article, 120 and 
-Joint llindn, familij—Remedics of son against alien- 
ation of faniihj propciig hg father — Idinitation. 

Article 126 of the Indian Limitation Act, 1908, is based 
upon the principle that a son’s knowledge of alienation by 
his father ordinarily arises when he sees the alienee in pos- 
session. In cases where the alienee never gets possession, 
no limitation can arise, under article 126. In such cases 
the right of the son will aanount merely to obtaining a de- 
claration that the deed is inva.lid and the limitation preacrib- 
etl for such a suit is thal. providtal for by a.rti(de, 120. 

Held, therefore, that article 126 does not a.[»j)ly to a 
suit by Hindu sons to set aside a mortgage made by tiio 
father in favour of persons who wore already in possession 
under a previous mortgage. Mania Goundnn v. Ranumtnii 
Chetty (1) referred to. 

Thk facts of the case, so far as they are necessary for 
the purposes ,of tliis report, appear from the judgement of 
the Court. 

Pandit Arnbika Pra,ml Pande, for the appellants. 

Pandit Uma Shankar Bajpai, for tlie respondents. 

Ashworth and Iqbal Ahmad, JJ. : — This second 
appeal arises out of a suit brought by the plaintiffs for a 
declaration that a certain mortgage-deed executed on tlie 
22nd of May, 1915, by their father, the defendant No. 1, 
in favour of defendants Nos. 2 and 3 is invalid on the 
ground that their father executed the deed without legal 
necessity and that the property being an occupancy hold- 
ing could not be transferred under tlie provisions of the 

Second Appeal No. 1085 of 1925, from a decree of Ali Ansat, District 
Judge of Ghazipur, dated the 28th of February, 1925, reversing a de.cree of 
Baja Bam, Additional Subordinate Judge of Ballia, dated the 28th of Marcli, 
1924. 


192T 


(1) (1918) T.L.B., 41 Mad., 650. 
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Tenacy Act. AniongHt other [ileaK the defeiidantH took 

BmDB3HBi lip tlie plea thait the sidt was barred by liiiiitatioii. Tlie, 
UiADHiYA court applied article lilb of tlu^ Ijiiuitation Act and 
UpadeIya. found that the suit was uuvintainable as it ^vas broupitt 
within 12 years of the date of tlie alienation impugned. In 
first appeal the District dudgo held tliat artieh^ I2() of the 
Limitation Act was not applicable inasnuich as ilu' plain- 
tiffs were not asking for possession but mdy for di'idara,- 
tion. It lias been explained to us that tlie plaintiffs 
conld not ask for possession inasniueli as, even if the 
deed in suit be set aside, the defendants are in possession 
under previous mortgages. 

The sole point argiu'd btd'ore us in this appi'al is that 
the lower appellate court was wrong in refusing to ap})ly 
article 120. It is argued that article 120 will apply evim' 
though the father’s alieiKH' does not get possession of the 
•mortgaged propi'rty in casi's wlu>re (he intma'st aelually 
mortga.ged Avas not capable of ph^vsical possi'ssion. AVc. 
arc unable to accept (bis proposKion. It is suflicdent, in 
our opinion, to refer to tlu' decision in MiiiiUt (lottnilnii 
V. Ramasa7ni Ghetty (1). Article 120 is dmditless based 
upon the princi]ile tliat a son’s knowk'dgi' of alienation 
by his father ordinarily arises wlum he sec's the alieiu'c in 
possession. In cases where, the idimit'c lu'ver gads pos- 
session, no limitation can arise under article 120. In 
such cases the riglit of tlie son will amount mtuady to 
obtaining a declaration that the dta'd is invalid. The 
limitation prescribed for sucli a suit is arliele 12(1, namely, 
six years. In this case six years baaing elapsed from 
the date of the alieruition impugned, (he sui(, was rightly 
lield by the lower appellate court to ( inu'-bai-red. Tor 
these reasons, wo dismiss this appeal with cosis. 

Appeal (Ikinmed, 


(1) (1918) I.L.R., il Mad., (iBO. 
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Before Mr. JiiMice Aslmorth and Mr. Justice Iqbal Ahmad. 

GANGA GHAEAN and o'I'hebs (Defendants') v . BAM 
OHANDEA (Plaintiff).* 

Civil Proccdiirc, Code, section 92 — Religious endowment — 

Suit by alleged trustee against a person asserted to be a May, 25 . 

trespasser — Devolution of right to appoint trustee. 

Section 92 of the Code of Civil Procedure has reference 
to those cases alone where there is an allegation of breach 
of some express or constrnctive trust created for public purposes 
of a charitable or religious nature, or where the direction of 
the court is deemed necessary for the administration of any 
such trust. 

It has no application to suits where a plaintiff claims 
possession of the endowed property on the allegation that 
lie is the duly appointed trustee and that the defendant is 
a trespasser. Inayat Husain v. Faiz Muha-mmad (1), 
Muham-mad Abd.ul Majid Khan v. Ahmad Said Khan (2), 

Puttu Lai V. Daya Hand (3) and Nilkanth Devrao v. Barn- 
krishna Vithal (4), referred to. 

In the absence of a provision in the deed prescribing the 
mode of devolution to the office of shebait of a temple, and 
in the absence of a custom to the contrary, the power to 
appoint a successor to a shebait reverts to the heirs of the 
founder of the trust, and a shebait has no right to appoint 
a successor to himself. Chandranath Chakrabarti v. Jadaven- 
dra Chakrabarti (5), Sheo Prasad v. Aya Ram (6) and Sheo- 
ratan Kunwari v. Ram Pargash (7), followed. 

The facts of this case sufficiently appear from the 
judgement of the Court. 

Pandit Uma Shankar Bajpai, for the appellants. 

Dr. Kailas Nath Katju, for the respondent. 

*Seoond Appeal No. 1066 of 1923, from a decree of Aghor Nath 
Mukerji, Additional Judge of Bareilly, dated the 16th of February, 1926, 
re-mraing a decree of 0. Deb Barter ji. Additional Subordinate Judge of 
Bareilly, dated the 12th of February, 1924. 

(1) (1923) I.L.R., 45 All., 385. (2) (1913) I.L.B., 35 All., 459. 

(3) (1922) I.L.R., 44 All., 721. (4) (1921) I.L.R., 46 Bom., 101. 

(6) (1906) I.L.E., 28 All., 689. (6) (1907) 29 AIL, 663. 

(7) (1896) I.L.B., 18 AIL, 227. 
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xVsHWORTH and Iqbar Ahmad, JJ. : — Tliis is a de- 
fendants’ appeal and arises ovit of a suit for possession of 
certain property that 'vv'as dedicated to a eerta.in deity by 
one Pandit Manni Kain by a deed of endownient, dated 
the 10th of Jannary, 1899. By that deed Ma,nni Kam 
appointed himself and one Gnlab Shankar as sarharakars 
of the endowed property. Manni Earn died in or about 
the yi'.ar 1900 and Gnlab Shankar alone continued to 
act as sarharakar of the endowed property. 

By a deed, s^led as a deed of gift, dated the 17tb 
of December, 1912, Gulab Shankar appointed "the defend- 
ant appellant as trustee and manager in his place. About 
three months prior to the institution of tlie suit givin(( 
rise to the present appeal Gnlab Shankar died. TJdho 
Earn, the heir of Manni Earn, on tlic 15th of Deccndx'r, 
1922, executed a document in favour of the pliiintilT 
by wliicli he a})])ointed tlie plaintiff as trusiioc aiiid ««?•- 
barakar of the endowed property. 

The plaintiff’s case was that Gulab Sliankar had no 
right to nominate a successor of his own, or to appoint a 
trustee of the endowed property, and tliat, notwithstand- 
ing the execution of the deed of gift of 1912, Gulab 
Shankar continued to act as sarharakar till the date of his 
death and that after Gulab Shankar’s death the right to 
appoint a sarharakar and trustee of the endowed property 
vested in the heirs of the founder of the trust. The plain- 
tiff maintained that the defendant was in possession of the 
endowed property as a trespasser and accordingly claimed 
the relief referred to above. 

The suit was contested by tlie defendant on various 
grounds, but, as only two points have been argued in tlie* 
present apjoeal, we need not notice the points other than 
those argued before us. It was contended by tlie defend- 
ant that the suit was barred by section 92 of the Code 
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of Civil Procedure and that Gulab Shankar was compet- 1927 
ent to appoint tlio defendant as sarharakar and trustee (^^ga 
and tliat tlie defendant appellant was rightfully in pos- 
session of the endowed property. Ram 

Chandra. 

Both the courts below overruled the plea based on 
section 92 of the Code of Civil Procedure. The trial 
court accepted the other contention advanced on behalf 
of the defendant mentioned above and accordingly dis- 
missed the plaintiff’s suit. The lower appellate court 
came to the conclusion that the defendant Gulab Shankar 
had no right in preference to the heirs of the founder of 
the trust to appoint a successor of his own and that 
the defendant had not been validly appointed and the 
plaintiff was a duly appointed trustee and was entitled 
to the relief sought. 

In our judgement the decision of the lower appellate 
court is perfectly correct and ought to be affirmed. It 
is well settled that section 92 of the Code of Civil Pro- 
cedure has no application to suits where a plaintiff claims 
possession of the endowed property on the allegation that 
he is the duly appointed trustee and that the defendant 
is a trespasser; vide Inayat Husain v. Faiz Muhammad 
(1) and Muhammad Ahdul Majid Khan v. Ahmad Said 
Khan (2) . It has also been decided by this Court in the 
case of Puttu Lai v. Daya Hand (3) that section 92 of the 
Code of Civil Procedure does not apply to a suit between 
persons who individually claim a right to succeed to 
the office of trustee. In view of these authorities it 
is impossible to hold that the present suit was a suit of 
the nature contemplated by section 92 of the Code of 
Civil Procedure. It is to be noted that section 92 has 
reference to those cases, and to those cases alone, where 
there is an allegation of breach of any express or con- 
structive trust created for public purposes of a charitable 

(1) (1923) 46 AIL, 335. (2) (1913) I.L.E., 35 All., 459. 

(3) (1922) I.L.E., 44 AIL, 721. 
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or religious nature, or where tlie direction of the court 
is deemed necessary for the administration of any such 
trust. In the present case tliere was no allegation of any 
breach of the trust nor was it alleged that tlie direction 
of the court was necessary for the administration of tlie 
trust, and in tlie absence of any sucli allegation sec- 
tion 92 of the Code of Civil Procedure could not apply. 
The view that we take is in consonance with the view 
taken in the case of Nilkanth Devmo v. Ramlmshna 
Vitlial (1). We accordingly agree with the courts below 
in holding that section 92 was not a bar to the suit. 

In our judgement tliere is no substance in the second 
point, either, argued by the learned counsel for the aji- 
pellant. We are in the present case dealing with a tem- 
ple as distinguislied from a math. In tlie case of a temple 
tlie endowed properties are deemed vested in the presiding 
god treated as a juristic person, the management being 
vested in a trustee. The manager or trustee of a tenijilc 
is designated as a shehait. 

" The devolution of the office of shehait depends pri- 
marily on the terms of the deed by which the trust is created. 
In the absence of any provision in the deed as to the devo- 
lution of the office of shebait, the title to the property or 
to the management and control of the dedicated property, as 
the case may be, foJlotvs the line of inheritance from the 
founder; in other words, it passes to his heirs unless there 
has been some usage or course of dealing whicli points to a 
different mode of devolution,, e.g., devolution on a Single 
heir.” Vide Mulla’s Principles of Hindu Law, 6th edition, 
page 408 and the cases cited therein. 

As. already stated, in tlio absence of a pro- 
vision in the deed prescribing the mode of de- 
volution to the office of shehait, and in the 
absence of a custom to the contrary, the power to appoint 
a successor to a shehait reverts to tlie heirs of the founder 

(1) (19211 I.L.E., 46 Bom., 101. 
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of the trust and a shehait has no right to appoint a suc- 
cessor to himself : Vide the cases of Chandra Nath Ghak- ■ 
ravarti v. Jadahendra Chakravarti (1), Sheo Prasad v. 
Aya Bam (2) and Sheoratan Kunwari v. Ram Pargash 
(3). In the present case it has been held by both the courts 
below that Udho Earn is the heir of Manni Earn, the 
founder of the trust. Therefore the appointment of the 
plaintiff by Udho Earn as a shehait is a valid appointment 
and the plaintiff has a right to enter into possession of 
the endowed property as a trustee. The defendant has 
not a shadow of title to remain in possession and the 
decree passed against him is perfectly correct. The re- 
maining grounds taken in the memorandum of appeal 
have not been pressed. Accordingly we dismiss the ap- 
peal with costs. 

Appeal dismissed. 
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REVISTONAL CEIMINAL. 


Before Mr. Justice Dalai. 

EMPEEOR V. MUELI PATHAK.* 

3.WjSI 

Criminal Procedure Code, section M2— Extent of protection 
given to an accused in the matter of statements made by 
him when being examined by the court. 

An accused person being examined by the court under 
section 342 of the Code of Criminal Procedure was asked 
why the charge had been brought against him, and he re- 
plied that it was through enmity on the part of the com- 
plainant. He was then asked if he had anything further . 
to say, and he proceeded to give reasons for the alleged 
enmity, in the course of which he falsely made defamatory 
statements against the complainant. 

♦Criminal Revision No. 270 of 1927, from an order of Govind Samp 
MatEur, Sessions Judge of Mirzapur, dated the 12th of March, 1927. 

(11 (1906) I.L.E., 28 AIL, 689. (2) (1907) I.L.B., 29 AU., 663. 

9 AD. 
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IMT Held, that the accused was exempt from prosecution in 

Bmprkob connection with the statement so made by reason of section 
342(2) of the Code. Champa Dem v. Pirhhu Lai (1), Bai 
PAmAK. Shanta v. Umrao Amir Malik (2), In re Venkata Reddy (3) 
and Satish Chandra Chakravarti v. Ram Doyal (4), referred 
to. 

The facts of this case sufficiently appear from the 
judgement of the Court. 

Maulvi Muhamtnad Ahdul Aziz, for the applicant. 

Munshi Gadadhar Prasad, for the opposite party. 

Dalal, J. : — The only ground worth considering 
in this application for revision is ground No. 3, that the 
alleged defamatory statement, having been made by the 
applicant as an accused person in his defence, cannot 
form the subject-matter of a prosecution for defa.niation. 
The applicant Murli Pathak was prosc'cuted by Bhukkal 
on a charge under section 426 of the Indian Penal Code. 
In the ordinary course, during the 'trial, the applicant 
Murli Pathak was examined by the court under section 
342 of the Code of Criminal Procedure. Questions were 
put to him by the court, and he answered them. At the 
end, one question was why the cliarge was brouglit 
against him by Bhukkal, and he replied that this was 
owing to enmity. The next question was whether he 
had anything more to say, and in answer he gave a reason 
for the enmity. His answer was that he and Bhukkal 
were not on dining terms because Bhukkal’s daughter-in- 
law was in the keeping of a Lohar. Bhukkal thereupon 
prosecuted Murli Pathak under section 499, Indian Penal 
Code, for defamation, and Murli was punished by a 
Magistrate with a fine under section 600, Indian Penal 
Code. An appeal by Murli was dismissed, and he has 
brought this revision application to this Court. 

In my opinion the provisions of section 342 (2) of 
the Code of Criminal Procedure will apply. It is laid 

(1) (1926) U A.L.J., 329. . (2) (1925) I.L.R.. 60 Bom., 162. 

(8) (1912) I.L.R., 36 Mad., 216. (4) (1920) I.L.R., 48 Calc., 38S. 
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down there that the accused shall not render himself liable 
to punishment by refusing to answer such questions — that 
is, those put to him by the court under clause (1) — or 
by giving false answers to them. Murli, who was an 
accused person in the case under section 426, is now 
punished for giving a false answer to a question by the 
court. In my opinion the order was prohibited by 
statute. On behalf of Bhukkal complainant my atten- 
tion was drawn to the judgement of Mr. Justice Daniels 
in Champa Devi v. Pirhhu Lai (1). In that case the’ 
accused person who was prosecuted for defn ro ' -i had 
filed a written statement, and the learned b has 
specifically mentioned that the immunity confe'"’ed by 
section 342(2) of the Code of Criminal Procedure did not 
extend to a written statement. The learned counsel 
next referred me to a Full Bench decision of the Bombay 
High Court, Bai Shanta v. Umrao Amir Malik (2). 
The question referred to the Full Bench was whether 
relevant statements made by an accused person under 
section 342 of the Code of Criminal Procedure, or con- 
tained in a written statement filed by him with the 
court’s permission, are absolutely protected from being 
the subject of a prosecution for defamation under sec- 
tion 500, Indian Penal Code. The answer to this was 
in the negative. With all respect it may be pointed out 
that the question includes two different matters, one 
privileged under section 342 (2) and the other (a written 
statement) not so privileged. The learned Chief Justice 
while delivering the judgement of the Full Bench, ob- 
served — 

“ There is nothing in section 842 of the Code of Crimi- 
nal Procedure which gives an accused person an absolute 
privilege as regards defamatory statements made by him in 
his examination.” 

However the matter may be put, there is no ex- 
planation of the provisions of clause (2) of section 342, 

(1> (1926) 24 A.L.J., 329. (2) (1926) I.L.R., 50 Bom., 162. 
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and even if tlie accused did not have any absolute privi- 
Empbkob lege, it will be sufficient foi- his purpose if he cannot 

Muiu be punished for making a false statcnient in answer to- 

Pathak. ^ question put to him by the court. When he cannot bo 
punished, it must be presumed that lie had an absolute 
privilege under Section 342(2) of the Criminal 

Procedure Code. There is no consideration given to 

this matter by the learned Judges of tlie Bombay High 
Court. The Madras High Court is in favour of absolute 
"privilege, see In re Venkata Reddy (1); while the Cal- 
cutta High Court luas disagreed with this opinion : 
Satish Chandra Ghakravarti v. Ram Dayal De (2). The 
question which arises here is not of absolute privilege, 
but of the bar to the accused lieing punislied for anything' 
he may state in answer to questions by the court. 

It wa.s argued tliat the answer containing th(^ defa- 
matory statement was wholly irrelevant and a-dd(vl by 
Murli Pathak, not in answer to any question, but of his 
own motion, to defame Bhukkal. I cannot agree' to 
■ tliat view of the circumstances of the examination. M iirli 
was asked the reason for a false charge, and wdu'n he- 
gave that to be enmity, and when tlu' court prociH'dtul 
to direct him to make any further statement, the milural 
implication was that the court desired to know the rea.son , 
for the enmity, and the defamatory statement did give- 
that reason. The answer which is the subject of the 
defamation was relevant to the matter in issue and arose 
out of a question put by the court. I hold that Murli 
was saved from punishment by the protection given 
to him under section 342 (2) of the Code of Criminal 
Procedure when he made the defamatory statement. 

I set aside the conviction and sentence and order 
the fine, if any recovered, to be refunded. 

Conviction quatiked.. 

(1) (1912) I.L.E., 36 Mad., 216. (3) (1920) I.L.B., IS Calc., 3S8. 
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MISCELLANEOUS CIVIL. 

Before Justice Sir Cecil Walsh. 

BANK OP UPPER INDIA, LIMITED, (In 
LIQUIDATION) V. PANNY SKINNER alias NASIRA 
BEGAM AND OTHEBS.* 

Act No. VII of 1913 (Indian Companies Act), sections 179 
and 215 — Liquidator — Civil Procedure Code, order XXI, 
rule 72 — Sales in execution of decrees in favour of the 
company in liquidation — Jurisdiction to grant permission 
to the liquidator to hid. 

The Judge in winding up has no jurisdiction to make 
:an order giving a liquidator permission to bid at sales held 
in execution of mortgage decrees passed in favour of a com- 
pany in liquidation. Such jurisdiction is vested under the 
■Code in the execution court. 

On the other hand, under sections 179 and 215 of the 
■Companies Act, a Judge of the High Court exercising winding 
up jurisdiction can sanction any reasonable step which the 
liquidator may desire to take in the interest of the winding 
up, in which the primary concern is the interest of the credi- 
iors and the share-holders, and therefore has power to sanc- 
tion his applying to the execution court, either in a particular 
case or generally in all cases in which he thinks it desirable, 
for leave to bid as a decree-holder under order XXI, rule 72 
of the Code of Civil Procedure. 

This was an application made by the liquidator of 
the Bank of Upper India, Ltd., Meerut. The facts of 
the case are fully stated in the order of the Court. 

Munshi Ram Nama Prasad, for the applicant. 
Walsh, J. : — This is an application by the sole li- 
quidator of the Bank of Upper India asking me, as the 
Judge in winding up, to issue an order sanctioning the 
liquidator bidding for all properties which may be put 
up for sale at any future time, under execution proceed- 
ings taken for the sale of properties under mortgage de- 
crees which the liquidator may obtain on mortgages given 

^Miscellaneous Case No. 300 of 1*927. 


1927 

May^ 27. 
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to the Bank now in liquidation, and also asking for aanC' 
tion to bid in the case of those properties which have 
already been put up for sale, and in which the sales have 
been set aside and the properties liavo to be put up for 
sale again. In the first place, I am asked to issue notice 
to all whom it may concern. Who is meant by tliat 
very general phrase I have not the slightest idea, nor 
has the learned counsel making the application. He 
suggests that I should issue notice to all alleged mort- 
gagors, who may be parties to pending suits in which 
decrees for sale may possibly be granted, or who may 
hereafter become parties to suits brought by the liquida- 
tor as mortgagee. I am certainly not going to do any- 
thing of the kind. I have never heard before of a roving 
notice to a large class of persons, who are not parties at 
all, merely on .some hypothetical contingency, which 
may or may not become a question of practical import- 
ance. In the second place I am of opinion that I have 
no jurisdiction to make any order giving the liquidator 
leave to bid. I can, of course, give any direction to 
him to take such legal steps as he desires to take, in 
accordance with the general provisions of the law, in a 
matter in which he is a litigant like any otlier ordinary 
litigant, but the granting or refusing of permission to 
bid at a sale is clearly a matter for the execution court. 
Rule 72 of order XXI of the Code of Civil Procedure 
provides, as originally enacted, "that no holder of a 
decree in execution of which property is sold, shall, with- 
out the express permission of tlie court, bid for or pur- 
chase the property.” But these rules in schedule I are 
subject to the respective High Courts’ powers of amend- 
ment, and in these Provinces sub-rule (1) of rule 72 no 
longer exists. Permission is not necessary to a decree- 
holder in these provinces, but as the execution court in 
which this question has been raised is not in these Prov- 
inces, this point is not very material. What the state 
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of this rule may be in the Punjab, I do not know, 
because I have no information as to what amendments 
have been made in the first schedule in the Punjab; but 

a little reflection will show that the matter must be 

* 

solely in the jurisdiction of, and governed by, the execu- 
tion court, which is seised of the matter. In the first 
place a liquidator who becomes a litigant, either as 
plaintiff in a mortgage suit to enforce a mortgage, or in 
any other capacity, while he still remains a liquidator 
and an officer of the court of companies winding up, 
becomes in his capacity as party to the suit an ordinary 
litigant. In the case said to be pending in appeal in 
the Punjab High Court, he is a mere decree-holder, with 
rights and obligations no different from those of an ordin- 
ary litigant who is a decree-holder, and therefore order 
XXI, rule 72, applies to him, and the execution court 
can give or refuse permission to him to bid at >a sale, if 
the original form of the rule is in force and permission 
is necessary to a decree-holder. It would be a strange- 
thing if, in a simple administrative matter like permis- 
sion to bid at a sale, there should be two courts with 
concurrent jurisdiction to give or withhold permission, 
and it certainly would be extremely embarrassing, and 
it is unlikely that the legislature ever intended any such 
contingency, that a court in one Province may give per- 
mission while in another Province the execution court 
may refuse it, or vice versa. I understand that, whereas 
the execution court in the matter now pending gave per- 
mission, a Subordinate Judge in a declaratory suit has 
held that the sale is null and void, because the decree- 
holder who got the permission was a liquidator. With 
all respect it seems to me that that consideration is totally 
irrelevant. It does not matter who the decree-holder is, 
and it does not matter, for the purpose of the validity of 
the sale, whether the liquidator has, or has not, ap- 
proached the court exercising winding up jurisdiction. 
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If tfie liquidator has done as a liquidator anytliing 

Bank OF improper, that is a matter between liim as an officer 

Uppbb India, titt - - t 

Limixbd, of the Winding up court and the Judge in winding up, and 
Panny has no bearing upon liis rights as a litigant and decree- 
Skinhee. ]2oider, and if considerations of tliis kind liave. operated 
upon the mind of the court in setting the sale aside, it 
seems to me that it is a matter which demands tlie recon- 
sideration of an appellate court. I mention this matter 
• because it is made the foundation of this application by 
the liquidator. The liquidator reasonably appeals to this 
Court for assistance because he says that although he 
obtained permission to bid from the execution court, it 
has been held that because he is a liquidator tlie sale is 
invalid, and that therefore he is liable, so often as he 
obtains permission and successfully bids and fnirchascs 
the property, to liave the sale set aside by a constant 
succession of decIa.ra,tory decrees. He has, tlierefore, 
asked me to give liim a general authority to bid, hoping 
that this will cure tlie defect. To my mind it will do 
nothing of tlie kind. His right to bid or not to bid must 
be adjudicated upon as any otlier decree-holder’s right is 
adjudicated upon, under order XXI, rule 72, and cannot 
be affected by anything which I can say or do. In order 
to prevent, if possible, the embarrassment and misfor- 
tune of conflicting decisions, I venture to suggest that it 
might be as well if the liquidator, in the hearing of the 
appeal before the Punjab Higli Court, applied to the 
High Court for permission to report wliat has happened 
to the matter in this Court and to read this order liolding 
definitely, as I do, that I have no jurisdiction and that 
the jurisdiction is vested under the Code in the execution 
cdurt. 

On the other hand I have jurisdiction, under sec- 
tions 179 and 215 of the Companies Act, to sanction any 
reasonable step which the liquidator may desire to take 
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in the interests of the winding up, in which of course 
the primary concern is the interest of the creditors and 
the share-holders, and therefore I have power to sanc- 
tion his applying to the execution court either in a parti- 
cular case or generally in all cases in which he thinks 
it desirable, for leave to bid as a decree-holder 
under order XXI, rule 72. It is clearly covered by 
clause (a) of section 179, which deals with the institution 
of any suit in the name of a company, and clause (&), 
which deals with the carrying on of the business of the 
company so far as it may be necessary for the winding up. 
In the application before me the liquidator makes out 
a very strong case. In the particular instances in which 
difficulty has arisen the properties are hotels. Every- 
body knows that in India, at any rate, hotel property, 
particularly outside the large capitals, is a very special 
class of property, and the business or goodwill of a 
hotel is not one which readily finds a market among 
the general public; and inasmuch as the liquidator, hav- 
ing been in possession of some of these properties and 
having had the business under his control, has derived 
experience therefrom, and is not only a likely buyer but 
probably one of the most, if not the most, likely buyer, 
it seems to me essential, for the satisfactory conduct of 
the winding up, that he should take every possible step 
to realize the assets, and if the asset is one like a hotel, 
which may become unsaleable unless he is able to pur- 
chase it himself, he ought, in the interests of the share- 
holders and creditors, to do his best to purchase it, and 
to do so at a reasonable figure, and as a means to that 
end, to apply to the execution court as a decree-holder 
for permission to bid. The reasons seem to me to be 
overwhelming, and as a Judge in the winding up I sanc- 
tion his making the necessary application from time to 
time as a decree-holder for permission from the execu- 
tion court to bid at any such sales, leaving it in his dis- 
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Bank of clCC ru 0 . 

Lmitb™’ I ought to mention one otlier matter. Inasmuch aa 
Panot I am only acting in winding up for a short time in the 

Sjctnhir. aPgQnce of Mr. . Justice Mukbrji, and inasmuch as thia 
application has already been before liim and has been 
adjourned from time to time at the request of the partiea 
apparently pending the decision of the Punjab High 
Court, I think it right to mention that in his absence 
and without the opportunity of consulting him, I thought- 
it right not to delay the matter further by another ad- 
journment, but to give the necessary direction to the 
liquidator without delay, so that he may take such steps 
as he considers right with regai'd to future sales, and, if 
the High Court of Lahore during the hearing of the 
appeal permits, to mention to the High Court what has 
been done in the winding up court. The matter seem® 
to me one of urgency, and I have, therefore, dealt with 
it today in order to put the liipiidator in a position to do* 
what is right in the matter. 

APPELLATE CIV-IL. 


Before Mr. Justice Stilaiman and Mr. Justice Banerji. 

192 , BOHRA. SRI RAM (Plaintiff) v. JWATjA SHANKAR. 
SAHAI AND OTHERS (Defendants).* 

Act (Local) No. XI of 1925J (Agra Pre-emption Act), sec- 
;( tions 1 and 3 — Pre-emption — Gustomary right of pre- 

i emption within a municipal area. 

'! Inasmuch as any area included within the limits of a 

.!■ municipality is expressly excluded from the operation of the' 

,j Agra Pre-emption Act, 1922, it follows that a custom of pre- 

|;j emption prevailing in such area remains unaffected. 

^Second Appeal No. 434 of 1926, from a decree of Kaj Bajeshwar 
8ahai, Third Additional Subordinate Judge of Aligarh, dated the Iftt of 
December, 1925, reversing a decree of Jagannath Bingh, Mnnsif of Jalesar,. 
dated the 25th of July, 1926, 
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The facts of this case sufficiently appear from the 
judgement of the Court. 

Munshi Girdhari Lai Aqarwala and Babu J. S. 

_ „ ■ ,, JWALA 

Gupta, for the appellant. Shankar 

Babu Piari Lai Banerji, for the respondents. 

SuLAiMAN and Banerji, JJ. ; — This is a plaintiff’s 
appeal arising out of a suit for pre-emption of property 
situated within the municipal limits of the town of 
Jalesar. There were many points in dispute, and one of 
the points was whether in view of the passing of the Agra 
Pre-emption Act the suit was not maintainable. The 
court of first instance in a clear judgement held that the 
Agra Pre-emption Act was not applicable to the suit and 
the case was governed by the old law. It then proceeded 
to consider the other issues and ultimately passed a decree 
in , favour of the plaintiff. The lower appellate court 
has reversed that decree on the sole finding that under the 
Agra Pre-emption Act all other rights of pre-emption 
have been abrogated. 


We are of opinion that the lower appellate court has 
erred in this conclusion. Section 1, sub-clause (3), of 
the Act clearly provides that it does not apply to any 
area included within the limits of a municipality, can- 
tonment, notified afea, or town area. Then section 3 
provides that no right of pre-emption shall be enforced 
in respect of a transfer made after the commencement of 
this Act of an interest in relation to any area to which 
this Act applies, except in accordance with the provisions 
of this Act. It then proceeds to make a special excep- 
tion in favour of the Muhammadan law. On the word- 
ing of these two sections it is quite clear that the custom- 
ary right of pre-emption has been abolished only in areas 
to which this Act applies. Section 3 contains no other 
prohibition. It is not wide enough to abolish pre- 
emption even in areas to which the Act does not apply. 
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Seo-tion 1, sub-clause (3), clearly makes the Act inappli- 
bohba sbi cable to a municipality. In our opinion it follows that 
the Act lias not abolished a customary rigirt of pre- 
emption within a municipal area to wliich the Act is not 
applicable. The present case must, therefore, be govern- 
ed by any custom that may prevail in the town. 

We accordingly allow this appeal and, setting aside 
the decree of tlie lower appellate court, send the case back 
to that court for disposal of tlie remaining points in dis- 
pute. The plaintiff appellant will have his costs of this 
appeal from the defendants respondents. 

Appeal allmoed. 


Before Mr. Juatiee ANJiioorlli and Mr. Juftlice Jqhal 
Ahmad. 

BETf AND ANO'l'HRH (rnAtNTll'M'’S) XI. HIKIlDAlt SlNCiH 
AND OTHEHS (DEPENDANTS) 

Hindu, law — Joint Hindu fatnihj — Beparatuni—Aucertaimnent 
of shares of members not conchiswe exndence of separa- 
tion — Second appeal — “Qiiesiion of lato”. 

A mere ascertainment of shares of the rnenihers of a 
joint family is not conclusive evidence of sejiaration, Init the 
burden of proving that, notwitlistanding the nsccrtaiinment of 
shares of the various members of the family, the family con- 
tinued to be a joint family lies on the person making the as- 
sertion. Palani Ammal v. Mi.ithnvenkatac.hala Moniagar (1), 
referred to. 

“The proper effect of a proved fact is a question of law." 
Dhanna Mai v. Moti Sugar (‘2), followed. 

IhfR facts of this case arc fully stated in tlu‘, jvidge- 
V rnent of tlic Court. 

u *Bccond Appeal No. 117^ of 1925, from a decroo of K. (1. Hanerji, 

Additional Judge of Shahjahanpvir, dated the 2nd of March, 1925, confirm- 
ing a decree of Tiifail Ahmad, Subordinate Judge of Shahjahatipur, dated 
Ij the 31st of March, 1924. 

II (1) (1924) 48 Mad., 254. (2) (1927) I.L,E„ 8 Lahore, 573. 
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Pandit Uma Shankar Bajpai and Munshi Harnan- 
dan Prasad, for the appellants. 

Beti 

Munshi Narain Prasad Ashthana, for the respon- sikhdas 
dents. Singh. 

Ashworth and Iqbal Ahmad, JJ. — This is a 
plaintiffs’ appeal and arises out of a suit for possession 
of certain property. 

The plaintiffs are the daughters of one Madho Singh, 
and their case was that Madho Singh was the sole owner 
of the property in dispute and died as a separated Hindu 
in 1888 and on his death his widow, the mother of the 
plaintiffs, became entitled to the property in dispute by 
right of inheritance, but the ancestors of the defendants, 
who were the collaterals of Madho Singh, by exercising 
undue influence on the mother of the plaintiffs, persuaded 
her to enter into a compromise, by virtue of which she 
surrendered possession of the property in dispute to those 
collaterals on being allowed to remain in possession of the 
sir land appertaining to the zamindari share that belong- 
ed to Madho Singh. The plaintiffs impugned the vali- 
dity of the compromise and maintained that that com- 
promise was ineffectual to adversely affect their rights to 
the property in dispute that came into existence on the 
death of their mother. 


The defence to the suit was that the family of 
Madho Singh and of his uncles Earn Bakhsh Singh and 
Bhawani Singh was a joint Hindu family, and the pro- 
perty in dispute along with other properties was the joint 
property of that family, and on Madho Singh’s death the 
property in dispute passed by right of survivorship to 
the surviving members of that family. The allegation 
of the plaintiffs as regards the exercise of undue in- 
fluence by the then collaterals of Madho Singh was also 
denied by the defendants. The finding of both the 
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courts below on this point is in favour of tlie defendants, 
' and that finding must be accepted in second appeal. 

Tlie main question that called for determination in 
the case was whether or not Madlio Bingh died as a 
separated Hindu and was the sole owner of the property 
in dispute. If he was separate from tlie otlier members 
of his uncle’s family, and if he was the sole owner of tiie 
property in dispute, the plaintiffs undoubtedly were en- 
titled to a decree for possession as against the defend- 
ants, as the right of the plaintiffs to get possession of 
the property in dispute accrued on the deatli of the widow 
of Madho Singh and it is common ground that she died 
within a couple of years prior to the institution of the 
suit. On the other hand, if Madho Bingh was a member 
of a joint Hindu family along with the descemhuits of 
Earn Bakhsh Singh and Bliawani Singh, tlie propc'rty in 
dispute would pass to the surviving memliers of that 
family by right of survivorship. 

Both parties adduced oral and documentary evidence 
in support of their respective allegations. The oral evi- 
dence has been rejected by botli the courts below and, 
in our judgement, has been rightly rejected. As has 
been pointed out by the lower appellate court, it is diffi- 
cult to get reliable evidence as regards the events that 
took place in or about the year 1888 at this distance of 
time, and, therefore, it is unsafe to come to a finding on 
a point of separation or jointness on the basis of oral 
evidence. 

There then remained for consideration the docu- 
mentary evidence produced l)y tlie parties. The trial 
court noticed some of the documents relied upon by the 
parties and came to the conclusion that the plaintiffs 
failed to prove that Madho Singh had died as a separated 
Hindu. The lower appellate court did not notice all tlie 
documentary evidence referred to by the trial court in its 
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judgement. It referred to a certain litigation that took 1937 
place in 1870 between the two sons of Bhawani Singh, Bbti 
who, as already stated, was the uncle of Madho Singh, sik^ae 
T he lower appellate court dismissed that litigation from 
consideration by the following observation : — “This took 
place in 1870. Beyond specifying the shares the litiga- 
tion did not proceed further.” This shows that the 
lower appellate court was of opinion that the mere fact 
of the institution of a suit for possession and for mesne 
profits of a definite share of property by one member of a 
joint Hindu family against another has not the effect 
of causing a disruption of that family. The lower appel- 
late court yvas wrong in making this assumption. If 
one of the sons of Bhawani Singh sued his brother for 
a specific share of the property owned by Bhawani Singh 
and if he got a decree, and if after getting that decree 
he got into separate possession of the share decreed to 
him, it is impossible to hold that he and his brother after 
that litigation continued to live jointly. Further, if there 
was separation between the two brothers, the presump- 
tion, in the absence of proof to the contrary, would be 
that there was, in the eyes of the law, a separation of the 
entire family, and the share of each member of the family 
became an ascertained share. If there is an ascertain- 
ment of shares of the members of a joint Hindu family 
the presumption, in the absence of proof to the contrary, 
is that the family became divided. In other words, the 
ascertainment of shares of the various members of the 
family is presumptive evidence of separation, but the 
presumption is one capable of being rebutted by evidence 
showing that, notwithstanding the ascertainment of the 
shares, the members continued to live jointly, or by their 
subsequent conduct exhibited an intention to continue 
to live as members of a joint family. As was pointed out 
by their Lordships of the Privy Council in the case of 



184 THE INDIAN LAW REPORTS, [vOL. h, 

Palani Animal v. Muthmenkatachala Moniagar (1),, 

BsTt “the mere fact that tlie sliares of the co-parceners had 
SiKHDAB been ascertained does not by itself necessarily lead to an 

SlNGEC • » ** * 

inference that a joint family lia-d separated. Tliere may 
be reasons other thjin a contemplated ininiediato separa- 
tion for ascertaining what the shares of co-parceners 
on a separation would be.’’ It is clear from thi.s obser- 
vation of their Lordships of the Privy Council tluit a, mere 
ascertainment of shares of the members of a joint family 
is not conclusive evidence of separation, but tlie burden 
of proving that, notwithstanding the ascertainment of 
shares of the various members of the faniily, the family 
continued to be a joint family lies on the person making 
the assertion. The learned Judge of the lowm- appellate 
court was of opinion that unless the jilaintilTs siua-eeded 
in proving tliat something further tha.n a. nu'rt' ascc-rtain- 
ment of shares took place in (umsequenee of the litigation 
of 1870, the presumption of the contiimanc.e of tlie joint 
family must hold the field. In so holding the lower 
appellate court, as already observed, misdirected itself on 
a question of law and it appears that in eons('(pience of 
this erroneous assumption it did not prcxau'.d to rtndew tlie 
entire documentary evidence tendered by tlu'. parl.ies in 
the case. 

The lower appellate court further referred to t\yo 
mortgage-deeds of the years 1870 and 1882. One mort- 
gage-deed was executed by Madho Singh and the other 
by Chittan Singh. Those deeds were relied upon liy tlio 
plaintiffs to show separate dealings by the members of 
the alleged joint family. The lower appellate court 
brushed aside those documents with the, observation that 
“there is nothing to show that the mortgagi's were en- 
forced.’’ In our judgement the lower apjadlatc! court 
was wrong in rejecting evidence afforded by those docu- 
ments simply on the ground that the plaintiffs had not 

(1) (1924) 48 Mad., 254. 
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shown that those mortgages were put into suit. No doubt 1927 
. if those mortgage-deeds had been enforced they would be 
very reliable evidence of separation, but it cannot be said 8 ikLar. 
that tlie mere fact that they were not enforced deprives 
them of all their evidentiary value. In view of these 
misdirections by the lower appellate court we cannot 
accept the finding of the lower appellate court as a finding 
of fact binding on us in second appeal. It has been re- 
cently pointed out by their Lordships of the Privy Coun- 
cil in the case of Dhanna Mai v. Moti Sagar (1) that 
“the proper effect of a proved fact is a question of law.” 

In the present case the proper effect of the litigation of 
1870 and of the various transactions by the different 
members of the family is a question of law. 

As the learned counsel for the parties are not pre- 
pared to lay the entire evidence before us and as the 
finding recorded by the lower appellate court on the ques- 
tion of jointness or separation of the family, because of 
the. reasons stated above, cannot be accepted by us, we 
remit the following issue to the lower appellate court for 
determination after consideration of the entire document- 
ary evidence on the record : — 

Whether Madho Singh and the ancestors of the de- 
fendants were joint or separate at the time of the death 
of Madho Singh? 

No further evidence will be allowed. The finding 
must be returned to this Court within two months. .Ons 
receipt of the finding the usual ten days will be allowed 
for objections. 

(1) (1927) I.L.R., 8 Lahore, 573. 
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APPELLATE CRIMINAL. 


Before Sir Grimtoood Mcam, Knight, Chief Juntiee and Mr. 
Justice Lindsay. 

EMPEROE 7 ;. MANGU.* 


Act No. XLV of 1860 (Indian Penal Code), secMon 215 — Bs^ 

sontial ingredients of the offence defined. 

The primary aim of section 215 of the Indian Penal 
€ode is to punish all trafficking in crime by which a person, 
knowhig that property has been obtained by crime, and 
knowing the criminal, makes a profit out of the crime 
while screening the oifender from justice. 

Where a man undertook to attempt to ret^over certain 
horses which were believed to have been .stoltni, and took 
money for so doing; but there was no evideime to show that 
he had any knowledge of who the thief was. or thai, he was 
making any attempt to screen the tliiiT from JusticH'., or that 
he failed to use all meaais in his power to cause the offender 
to be apprehended, it was held that ho ('.ould not rightly be 
convicted of tlie offence defined in sec-tion 216. 

The facts of this case are fully stated in the jiulffe' 
Hieut of the Court. 


The Government Advocate (Pandit IJnia Shankar 
Ba]pai), for the Crown. 

Pandit Kashi Narain Malaxmja, for the accused. 

Hears, C.J., and Lindsay, ,T. : — On the 1st of 
October, 1926, a mare belonging to one Bhagwant Singh 
of mauza Patti Tek Chand disappeared, and on the same 
night a mare belonging to one Budhu lat also disappe^ar- 
€ from an adjoining mauza, Chliajanra. Althoiudi 
there is no evidence that these animals were stolen, we 

propose for the purposes of this case to assume that they 
were stolen. 


order of from ii 

dated the 18th of EebrnarjsS ’ Sosaiona Judge of Bijno 
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The identity of the thief, or thieves, was not known; 

•but one Mangu was suspected. He is the respondent to empbeor 
a Government appeal today, he having been charged, 
in the events which we shall set out in a few moments, 
with having committed an offence under section 216 of 
the Indian Penal Code. He was tried for that offence 
by a Bench of first class Magistrates of Bijnor and sen- 
tenced to one year’s rigorous imprisonment. Prom that 
■conviction he appealed, and the learned Additional Ses- 
sions Judge, on the 18th of February, 1927, allowed the 
jail appeal of Mangu and directed his acquittal. 

The Local Government, believing that acquittal to 
have been a miscarriage of justice, appealed and that is 
how the matter comes before us today on the Govern- 
ment appeal. 

We can dispose of the judgement of the Additional 
Sessions Judge quite shortly by saying that he disbeliev- 
ed the evidence given and pointed out one or two small 
•discrepancies. He proceeded entirely on facts, and did 
not believe in the good faith of the prosecution. He 
thought it to be a manufactured case, because the prose- 
cution believing Mangu to have been the thief, but 
having no evidence against him, were endeavouring to 
secure his conviction by means of section 215. We do 
not agree with the Sessions Judge in the way in which 
he approached the case, but that has become a matter of 
very little importance today, because from the early 
■opening of this appeal the learned Government Advocate 
was asked to consider with us the somewhat intricate 
nature of that section, and to point to the evidence on 
the record which would satisfy all the requirements for 
a conviction under it. We have come to the conclusion 
that all the requirements for a conviction under section 
215 do not exist, and that as a matter of law Mangu 
is entitled to be acquitted. 


.1 
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Section 215 is one wliicli in practice very rarely 
comes before the courts, and it is desira,blc first that we 
should set out what we believe to be the facts of tliia 
case as disclosed by the evidence, and then wc should 
discuss section 215 and show how the prosecution must, 
in our opinion, have failed from the outset. 

Now; undoubtedly on the discovery of tlic loss of 
these horses Mangu was suspected. We tliink there can 
be no doubt about that, and we think that tliere being 
no evidence whatever against him, it was concluded that 
the best way to regain possession of the missing animala 
was to offer Mangu Rs. 30 if he were able to recover 
them. Wo cannot of course attacli any weight to the 
statement that Mangu was suspected, and we have got 
to deal with Mangu entirely upon the evidence as it 
appears on the record. Now the evidence is this. Bhag- 
want Singh told the court how on tlie niglit of the 1st 
of October, 192(5, his mare disappeared. Ho said that 
he liad a suspicion of MaiOgu ariid otlicr persons, ;ind lie- 
being a zamindar of some importance in the noighliour- 
hood, told the people of his own mauza and of the niauza 
from which tlie mare of Budliu liad boon taken, that 
they should trace out the animals, and i.liat he was quite 
willing to defray the expenses. Now there was nothing 
improper in Bhagwant Singli making a.n offer to anybody 
that he wmuld' pay for the tracing out of the marcs. 
That being the position, some 5 to 7 days after, Mangu, 
the accused, came into the village. H(^ is a seller of 
water-nuts. Ohhajju Singli spoke to him, and the two- 
phrases winch he used show in themselves tliat he was 
endeavouring as politely as he could to suggest to Mangu- 
that it might be possible for him (Mangu) to recover the- 
mares without difficulty, really on the hypothesis that 
Mangu had been one of the offenders. The actual trans- 
lation of the original is not as it appears at page 10, line- 
47 onwards, in tlie text. The actual words which 
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•Chhaiju Singh says that he used are as follows : — “ Teri 
■sudh men kahin yah ghorin hon to pattah chala dei.” 
(If you happen to know where these horses are, then fur- 
nish a clue to them.) Mangu is said to have replied that 
a clue would, or might, be found but it would require 
money. Now there w'as no impropriety in either the re- 
•quest of Chhajju Singh or in the answer of Mangu that 
it was possible that a clue might be found but that the 
tracing wnuld he a matter of money. . A few days later 
Bhagwant Singh provided Bs. 30, and at an interview 
at which many people were present, Mangu was given 
Es. 4 and he was promised the balance of Es. 26 on the 
return of the horses, and for the satisfaction of Mangu 
the Es. 26 was, at his suggestion, placed in the hands 
•of Ghhajiu Singh. Some 10 or 12 days after this Mangu 
returned and told Chhajju Singh that he wanted some 
more money, saying that he had to go a long distance and 
that more money would he spent. That request was refus- 
ed, and on or about the 1st of December, 1926, Mangu 
told Chhajju Singh that he could not find the horses any- 
where. Similarly Majid says that Mangu, when asked why 
he had not found the horses, said “this disease is beyond 
my power,’ ’ meaning that the tracing of them was beyond 
hiis power. The Government Advocate relies upon two 
■extracts from the evidence — ^page 12, line 25 onwards 
and page 12, line 53 onwards. Page 12, line 25 and 
enwards, runs as follows — [Majid is giving evidence and 
he says as follows] — “This accused said ‘Either I shall 
take it to the cattle pound, or I shall bring it in here and 
leave it.’ ’’ The other statement is similar, and is made 
by Dalu Singh: — “Mangu was saying ‘I will bring 
both the horses. Pay Es. 4 at this time and deposit 
Es. 26 with Chhajju Singh. I will admit them in the 
■cattle pound or leave them near the village.’ ’’ Now 
the learned Government Advocate does not dissent from 
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the possibility that all that has been read was or might' 
Empbbob well be taken to be prefaced by “If can get hold of tlio 
Mangu. horses but he uses those pli rases as an argument to 
show that Mangu’s intention in taking tliem to the cattle' 
pound or' leaving tliem near the 'village was a desire 
or intention to screen tlie thief. The answer to that 
seems to be that there is no evidence that Mangu ever 
knew who was the offender. He may have done so, 
but there is nothing on the record to sliow tliat lie knew 
who the thief was. There is nothing on the record tO' 
show that he did more than, promise to attempt to trace 
out the horses, which we are willing to accept were stolen 
horses, and, if successful, to leave them in the pound or 
in the village — nothing beyond tliat. Those being the 
essential circumstances, tlie question is whether what 
Mangu agreed to do, and did, amounts to an offence- 
under section 215 of the Indian Penal Code. I’he section 
runs as follows : — 

“ Whoever takes or agrees, or consents to take any 
gratification under pretence or on a'Ceount of helping any 
person to recover any movable projierty of which he shall 
have been deprived bj any olTence punishable under this 
Code, shall, unless he uses all means in his power to cause 
the offender to be apprehended and convicted of the offence,, 
be punished with imprisonment of cither description for a 
term which may extend to two years or with fine or with 
both.” 

Now that 'section has been the subject of two deci- 
sions in this Court, and it has also been considered by 
Mr. Maync in the 4th edition of his work on Criminal’ 
Law in India, at page 271. In his commentary Mr. 
Mayne says ; — 


” The primary aim of the section is to punish all traf- 
ficking in crime, by which a person knowing that property 
has been obtained by crime, and knowing the criminal, makes, 
a profit out of the crime, while screening the offender from 
justice.” 
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Now we pause here for a minute to examine what 
Mr. Mayne puts forward as the essential ingredients, bmpbeob: 
You must have a person knowing that property has been Mano».. 
obtained by crime. In this particular case, as we are 
going to order the release of Mangu, we are willing to 
assume that the horses were in fact the subject of a 
theft on the night of October 1st, and that Mangu,. 
having been informed of that, believed it to be the fact.. 

We now come to this difficulty in the way of “ the- 
screening ” and “ knowing the criminal.” There is,, 
as we have said, not the least evidence that Mangu knew 
the criminal; and if we have to take the record, Mangu 
is entitled to ask us to give weight to the two .places in 
the evidence where the prosecution agree that he said 
that he could not find the horses anywhere, and also' 
that the finding of the horses was beyond his power. 
Therefore, if we take the evidence as it stands, Mangu 
was 'a man who , had undertaken to endeavour to trace- 
out and to restore the horses to their rightful owners 
if he was able to do so, and in the event of his being- 
successful he was to be paid Es. 30. But there is no- 
suggestion in the bargain, at any stage of the proceedings,, 
that he intended to screen the offender, and that, as 
will be seen, is the third essential spoken of by Mr. 

Mayne in his commentary. Mr. Mayne continues : — 

“It is not an offence to take money from another in 
order to help him to find the property and to con-dct the 
thief. It is an offence for one who knew of the commission 
of the crime, and who could at once have informed upon 
the offender, to wait till a reward is offered, and then to 
take money from the owner of the property under colour 
-of getting the property back for him. The section is not 
intended to apply to the actual thief, but to some one who, 
being in league with the thief, receives some gratification 
on account of helping the owner to recover stolen property, 
without at the same time using all the means in his power 
to cause the thief to be apprehended and convicted of hia 
offence.” 
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Now, there again, “being in league with the cliie.f” 
is a necessary act to be proved. The wa.y in which the 
Government Advocate puts it is that the intention to 
leave the horses in the pound had its origin in tlie desire 
to screen the offender. It may of course bear that com- 
plexion but it equally supports this intention, namely; 
that Mangu, if he ascertained tlie whereabouts of tliese 
animals, was proposing himself to take them nvvay from 
the unlawful possession in whicli tliey wt're and 
quietly and secretly restore them to the owners, Bhag- 
want Singh and Budhu, by leaving them in the pound 
or near the village and that in doing this Mangu was 
not anxious that the part lie liad taken in tlie matter 
should be known — and that he made these suggestions, 
that he should put them in tlie catl.le pound or leave 
them in tlie village, for his own proiec.tion, so that it 
should not be known by the tit ieves that his liad been 
tlie hand tliat had restored tliein to the owiu'rs. ft may 
have been his intention to screen the original thief, but 
it may equally have been that he intended to save liimsclf 
from the vengeance of the people from whom lie intended 
to take away the horses if he discovered tlicir where- 
abouts. 

We are, therefore, of opinion that tins prosefeution 
was not started with the necessary facts which alone 
could support it, and that it fails because, strictly speak- 
ing, there is no evidence that the horses liad been stolen, 
though for the purposes of this case we liave been, in 
this particular instance, willing to accept that they were 
stolen, but there is certainly no evidence that Mangu 
knew the criminal, no evidence that lie was making any 
attempt to screen that criminal from justice, or that he 
failed to use all means in his power to cause the offender 
to be apprehended. On those grounds we affirm the 
•order whereby the Additional Sessions Judge acquitted 
Mangu, though, as we have said, we differ from him in 
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the reasons which he has given for such acquittal. 

Mangu is in Court and may leave the Court at once. The Empebob 
• office will make the necessary arrangements to enable Mangxj. 
him to return to his village. 

Appeal dismissed. 


APPELLATE CIVIL. 


Before Mr. Justice Ashtcorth and Mr. Justice Iqhal Ahmad. 

-BALWANT SINGH and othbus (opposite paeties) v. ^927 
PAETAP SINGH (Applicant).* June, 6. 

Act (Local) No. Ill of 1901 (United Provinces Land Revenue 
Act), sections 111 and 112 — Appeal— Civil or Revenue 
Coui\t — Question of proprietary title — Right of co-sharer 
to hold in severalty. 

The right of a co-sharer to hold in severalty, if disputed, 
involves a question of a proprietary title, within the meaning 
of sections 111 and 112 of the United Provinces Land Kevenue 
Act, 1901. 

Tulsi Ram v. Gate Ram Rai (1), Muhammad Naza-r- 
■ullah Khan v. Muhammad Ishaq Khan (2), Ram Narain v. 

■Jagan Nath Prasad (3) and Parsidhan Rai v. Dhaneshar Rai 
'(4), referred to. 

The facts of this case sufficiently appear from the 
judgement of the Court. 

Dr. M. L. Agarwala, for the appellants. 

Munshi Vishun Nath, for the respondent. 

Ashworth and Iqbal Ahmad, JJ. : — This second 
-•appeal arises out of an application top partition made by 
.the respondent under section 107 of the D. P. Land 
Kevenue Act (III of 1901). 


*Becond Appeal No. 1182 of 1925, from a decree of B. L. Norton, 
.District Judge of Jhansi, dated the 17th of March, 1925, confirming a decree 
of Bakhtawar Bingh, Assistant Collector, First Glass, of Jalaiin, dated the 
^th of September, 1924. 

(1) Weekly Notes, 1904, p. 225. (2) (1910) I.L.R., 32 AIL, 523. 

<3) (1915) 38 AIL, 115. (4) (1925) 86 Indian Cases, 1033. 





(2) (1910) I.L.R., 32 AIL, 523. 

(4) (1925) 86 Indian Cases, 1033. 
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The applicant applied for partition, stating that he 
was a co-sharer in a certain niahal to tlie extent of twO’ 
annas, that the mahal was divided into several Ichatas, 
and that his two anna share was in khata No. 1 (which 
was held in severalty by certain of the co-sharers in the 
whole mahal). He also stated that there was a shamlat 
khata No. 5 in which he had a common interest along' 
with the other co-sharers. He went on to say that there 
were always disputes between the parties (he had made- 
all the co-sharers in the mahal parties as non-applicants- 
to the case) in connexion with the collection of rent and 
payment of Government revenue. He, therefore, prayed' 
for a complete mahal to be formed by partition of his two- 
anna share along with his interest in the shamlat la-nd. 
Now a mahal is defined as a local area under a separate- 
engagement for the payment of land revenue. There are 
two kinds of partition. In “ perfect partition ” the 
whole mahal is divided and the several portions become 
separate mahals, each severally responsible for the revenue- 
distributed thereon. In “ imperfect partition ” the 
several portions remain jointly responsible for tlie revenue- 
assessed on the whole mahal (see section 107 of the Land' 
Revenue Act). A hasty perusal of tlie application might 
lead to the conclusion that tlie applicant mendy wanted 
an imperfect partition. This would have freed him from 
liability to disputes in connexion with the collection of 
rent. A more careful study of the ajiplication clearly 
shows that the applicant wished for iierfcct partition. 
He wanted a separate mahal for himself and he wanted' 
to avoid disputes as to the }>ayment of revenue. More- 
over, lie asked that he should be given a portion of the- 
ahadi equivalent to his share. A proclamation was issued' 
calling on the recorded co-sharers to state their objections; 
to the partition. No objection was filed within tlie time- 
allowed, and presumably the partition proceeding de- 
claring and detailing how the partition was to be made* 
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was framed under section 114 of the Land Eevenue Act. 

The present appellants are co-sharers in a khata or patti Balwakt 
N o. 3. They had apparently, and not without excuse, 
understood that the partition would be made merely by 
giving the applicant a specific area in khata No. 1, which 
he along with certain other co-sharers held in severalty, 
and a portion of the shamlat khata No. 5. The partition 
proceeding, however, recorded that the partition would be 
made by awarding the applicant a portion of the whole 
mahal, that is to say, in all the khatas including those held 
in severalty by co-sharers other than the applicant. The 
collector or officer making the partition is entitled under 
section 126 to ignore khatas held in severalty “ if the 
partition cannot otherwise be conveniently carried out.” 

We must presume that he had come to the conclusion 
that section 125 must be invoked. The appellants, as 
holders of khata No. 3, objected. It is not clear from 
the record whether their objection was put in before the 
partition proceeding was framed or subsequently. It may 
be that they put in their objection as soon as they knew 
of the intention of the partition officer to ignore the sepa- 
rate khatas and partition in the manner described as 
chakbast ”. Indeed they put in two objections. It 
is permissible to assume that one was put in before the 
partition proceeding was framed and one after. The first 
one may have been intended to raise a claim that they 
held khata No. 3 in severalty. The second one may have 
been intended to represent that no invocation of sec- 
tion 125 was necessary. It makes no difference, how- 
ever, to our decision in this case whether either or both 
of the objections by the appellants preceded the fram- 
ing of the partition proceeding. The partition officer 
considered the objection from both points of view. He 
held that if it was an objection raising a claim to hold 
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lihata No. 3 in severalty, then it was time-barred (tlie cor- 
rectness of which decision tire District dudge did not con- 
sider and we consider it unneGCssa,ry to consider). On 
the otlicr hand if it was an application objecting to the 
invocation of section 125, it was challenging a discre- 
tionary power of the court which could not be cliallenged 
except by an application to the Collector at the time of 
the confirmation of the partition proceedings. The Col- 
lector upheld the chaltbat method, i.e., the application of 
section 125. The appellants appealed to the District 
Judge against the order of the partition officer declaring 
the objection to be time-barred if regarded as a claim that 
the objectors held l;liata No. 3 in severalty. 

The District Judge threw out the appeal on the 
ground that the matter ha,d ailrcady been decided by the 
Collector. In tins lie appears to have been wrong, 
’fix'ated as an objection that Idiata No. 3 was lield by the 
objectors in severalty, the mattevr had not liecn decided 
by the Collector. It had been decided by the partition 
officer, the objection being tlirown out as time-barred. 
In the memorandum of this appeal it is urged tluit the 
appeal before the Collector related to one phase of the 
case, and this appeal relates to a question of {)roprictary 
title. The appellants are right in saying that the appeal 
or application to the Collector related to a subsequent 
phase of the case, namely, the method of partition, as 
opposed to the right and title of the co-sharers in tlie 
mahal. 

It does not follow, liowever, tliat tlu'. District Judge 
was wrong in holding tliat ho had no jurisdiction to hear 
the appeal. This depends upon whether the objection 
that khaia No. 3 was held liy the appelhints in severalty 
involved a question of proprietary title. If it did, tlicn 
under sections 111 and 112 of the Act the decision would 
be open to appeal to the District Judge. If it did not 
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and merely involved a disputed question as to the method 

of partition or as to any right not amounting to a pro- Balw.^w 
prietary right, then no appeal -would lie to the District , v. 
Judge. In support of the appellants’ contention that 
the objection involved a question of proprietary title, 
certain decisions of this Court have been cited to us. 

Before considering them we will state our view of the 
matter, because we shall be able to show that with this 
view none of the decisions cited conflict. 

An objection or application stating that the appli- 
cant or objector has a certain title in any local area only 
involves a question of proprietary title if that title is 
denied. In the present case, so far from it appearing 
'that the appellants’ title to hold khata No. 3 in severalty 
was disputed, it would seem that their claim was ad- 
mitted by the applicants. At any rate the applicant did 
not pretend to have any interest in khata No. 3 as a hold- 
er in severalty. We are, therefore, ' prepared on this 
ground alone to hold that no question of proprietary title 
arose. 

It has, however, been argued that even if the objec- 
tion had been disputed by anyone, it would still not in- 
volve a question of proprietary title. With this conten- 
tion we do not concur. The expression “ proprietary 
title ”, in our opinion, will include not only the title to 
be proprietor or co-sharer but also any rights appurten- 
ant to such a title. Primarily all the co-sharers in a 
mahal, i.e., a unit under a separate engagement for the 
payment of land revenue, have a title to own and possess 
the mahal jointly. This title may give way to a title to 
hold in severalty different areas, i.e., khatas or pattis in 
the mahal. This is effected by what is called a private 
partition. The title arising under a private partition is 
nonetheless a proprietary title because it is acquired with- 
out Government intervention, and is subject to the general 
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liability of all co-sbarers for the wliolc revenue of the 
mahal. Section 32 of the Land Revenue Act, wliicli prea- 
cribes the registers to be included in the record of rights, 
recognizes in Agra tliree classes of persons luiving inter- 
est in a mahal. One class is the proprietors, a,nother 
class is the holders of land revenue-free, and a tliird class 
is tenants and persons occupying land otherwise than 
as proprietors or cultivators. Sections 55 and 84 also 
recognize the co-sharers liolding in severalty. The right 
of a co-sharer to hold in severalty does, therefore, if dis- 
puted, in our opinion, involve a question of a. proprietary 
title. 

All the decisions cited to us a,ppear to be in conform- 
ity with tins view. In Tulsi Ham v. Gate Ram Rai (1) 
and in Muhammad Nazamullah Khan v. Muhammad 
Ishaq Khan (2), it W'as merely licld that an olqection to 
give effect to a private partition, wliich was not disputed, 
was an objection to tlic nietliod of partition and did not 
involve a question of proprietary title. In Ram Narain 
V. Jagan Nath Prasad (3) the objection was tliat there 
had been a private partition. Presumably this objection 
must have been contested, because the partition officer 
directed the objector to bring a suit in the civil court. If 
the objection had not been resisted no question could have 
arisen. This decision therefore confirms our view that a 
disputed claim as to severalty land is a question of pro- 
prietary title. Again in Parsidhan Rai v. Dhaneshar 
Rai (4), it was lield that where there was a dispute as to 
the area and value of the land held in severalty, a ques- 
tion of proprietary title arose. This clearly was not a dis- 
pute as to the method of partition merely. In conclusion, 
therefore, we hold that in this case the appellants did claim 
a right to hold in severalty a certain hhata of the malial 
wliich was to be partitioned, and that this was a claim 
of proprietary right, but that inasmuch as tliis claim was 

(1) Weekly Notes, 190-1, p. 225. (2) (1910) I.L.R., a2 All., 52,'). 

(3) (1915) I.L.E., 38 All., 116. (1) (1926) 86 Indian Cases, 1038. 
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not disputed, no question of proprietary title arose for 
■decision by the partition officer. The real dispute was 
whether this right of holding in severalty should be ignor- 
ed in the partition by invocation of section 125 of the 
Land Eevenue Act, and that dispute did not raise a ques- 
■tion of proprietary title. 

We, therefore, hold, but on a different ^ound, that 
the District Judge was right in holding that no appeal 
lay to him, and dismiss this appeal with costs. 

Appeal dismissed. 


REVISIONAL CIVIL. 


Before Mr. Justice Ashworth and Mr. Justice Iqbal Ahmad. 

KAMTA SINGH (Defendant) v. BHAGWAN DAS and 
ANOTHER (Plaintiffs) and BAJA SINGH and others 
(Defendants).* 

Bivil Procedure Code, section 115; order XXIII, rule 1— 
Revision — Order permitting withdraioal of suit with liberty 
to file fresh suit — Reasons not stated — Material irregu- 
larity. 

Por a court to invoke order XXIII, rule 1, without giv- 
ing any reason amounts to a material irregularity in exercis- 
ing jurisdiction given to it by that rule. If the court is of 
•opinion that an application to withdraw a suit with liberty 
to bring a fresh one should be granted, it must set forth its 
reasons for holding that it should be granted, clearly stating 
whether it is by reason of a formal defect or by reason of some 
other sufficient cause. 

The facts of this case sufficiently appear from the 
judgement of the Court. 

Munshi Shiva Prasad Sinha, for the applicant. 
Munshi Harihans Sahai, for the opposite parties. 
Ashworth and Iqbal Ahmad, JJ. : — This is an 
application in revision against an order of the Munsif of 
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I 

1927 Jaunpxir allowing tlie iion-a,{)plicant to withdraw his suit. ! 

with liberty to bring a fresli suit. The order of the- ; 

SiNOH Munsif is impugned before us on tlie ground that the- : 

Bhagwan Munsif had no jurisdiction to permit the withdrawal of ! 

the suit wdtli liberty to bring a fresli suit, unless and un- 
til he had decided that tliere was a formal defect in the 
suit or some other sufiicient ground. The order of th©' ^ 

Munsif fails to mention the reason why he granted the' 
plaintiff permission to withdraw the suit with liberty to* 
bring a fresh suit. It is permissible, however, in this. s 

circumstance to refer to the application of tlie non-appli- 
cant. In that application two grounds were set out. One 
was that the success of the suit depended upon proof of 
a fact whicli could only be proved by production of a cer- 
tain cash book, whereas the applicant ha.d only produced 
a ledger. Tlie second ground wa.s tliat there W(;re other 
persons who were necessar-y jiarties to Ute suit. It is. 
unnecessary to decide wlietlier eithc^r of tliese facts would 
give the lower court jurisdiction. It is sufiicient to say 
that, in our opinion, the permission as a matter of discre- 
tion should not have been allowed on the grounds stated. 

We admit that if tlie lower court has ei'rcul in the exercise 
of its discretion no application in revision would lie., 

But as the order of the lower c.ourt does not sot fortli the 
reasons for giving the permission, it is possible that the 
lower court considered that permission to withdniw with 
liberty to bring a fresh suit could be granted without any 
condition precedent rather than that it abused tlie discre- 
tion imposed on it by law. In any case wo should hold 
that for a court to invoke order XXI IT, rule 1 , without 
giving any reason amounts to a material irn'gularity ir> 
exercising jurisdiction given to the court liy that rule. 

In the circumstances, we consider it necessary to set 
aside the order of the lower court and to direct tlie lower- 
court to proceed with the case from the point wliere the 
plaintiff had put in the application now impugned. The 
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lower court must reconsider that application and pass an 
order on it. If the court is of the opinion that notwith- eamta 

FiHs'G'H 

standing the opinion expressed above, the application r. 
should be granted, it must set forth its reasons for hold- 
ing that it should be granted, clearly stating whether it 
is by reason of a formal defect or by reason of some other 
sufficient cause. If the court rejects the application, it 
will still be open to the court to allow the plaintiff to add 
any necessary party and to produce any necessary evi- 
dence, provided of course that the court gives reasons for 
allowing this and awards appropriate costs. This is not 
to be consttued to mean that the court must allow parties 
to be added or evidence to be produced. We are told that 
circumstances exist, such as the conclusion of the evi- 
dence on both sides and the conclusion of arguments, 
which would make such an order improper. It will be 
for the lower court to consider this aspect of the matter. 

Various decisions of this court have been cited to 
us in the course of the hearing. W^e do not consider it 
necessary to examine them in detail. They appear to us 
merely to be authority for the proposition that provided 
a court finds that the suit must fail by reason of some 
formal defect or that there are other sufficient grounds 
for allowing the plaintiff to institute a fresh suit, then in 
revision the exercise of the discretion of the court cannot 
be questioned. In a case like the present one, where the 
lower court has given no reasons, it will always be diffi- 
cult to decide whether the order of the court is based on 
an assumption of jurisdiction not vested in it by law, 
namely, to allow the suit to be withdrawn without satis- 
fying the conditions of order XXIII, rule 1, or whether 
it is based on the discretion allowed by the rule. In such 
cases, then, the correct method seems to be to hold that 
the court has exercised its jurisdiction irregularly in fail- 
ing to record its reasons for exercising that jurisdiction. 

At least this is the view which we take in the present 
case. 
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. The order of the lower court will, therefore, he set 
8mni aside including the oi’der requiring the plaintiff to pay 
the defendant full costs plus Bs. 15. Tliose costs, if paid, 
Bjumvm, pg refunded to the plaintiff. The defendant appli- 

cant will get the costs of. tins application. 

Order set aside. 


APPELLATE CIVIL. 

Before Mr. Justice Sulawian and Mr. Justice Bnnerji. 
im NISAR HUSAIN and another (Defendants) v. SUNDAR 
LAL AND othebs (Plaintiffs) and PHARE TjATj 
(Defendant) .* 

Act No. IV of 1882 (Transfer of Property def), section 52~ 
Mortgage — Ijcasc, executed by mortgagor after passi)ig of 
decree for sale — Lease voidable by auction purchaser— 
" .igricultural holding ” — Procedure— No vested interest 
in procedure. 

Held (1) that a lease of complete specilic, khowa.t niimliers, 
with areas and Government revonne s('pa,ra.tely specified, and 
wliere the lessee is given power to cultiva,te the lands himself 
or to liave them cultivated by other tenants, is a lease of an 
agricultural holding within the meaning of the Agra TenaiUcy 
Act, 1901; 

(2) that a suit for a declaration that such a lease, is invalid 
is not exclusively confined to a (.nvil court and the revenue 


(3) that whei’e such a lease was executed after a decree 
for sale had been passed on a inoriigage whicli com|)rise.d the. 
property leased, the lease could not enure beyond the time 
when the mortgaged property was sold in execution of (he 
decree, and could be avoided by the purcluiser under sod, ion 52 
of the Transfer of Property Act; 

(4) that enactments dealing with procedure have an im- 
mediate elfect and must, unless the contrary is cxprcssc'd, 
apply to all actions, whether commenced before or after the 
passing of the Act. 

^Firr-it Appoal No. 4G5 cvf 1924, from a decree of P. C. Mogha, Sub- 
ordinate Judge of Muxaffarnagnx, dated the 31at. of May, 1924. 
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Sher Khan-v. Debi Prasad (1), Ram Singh v. Girraj Singh 
( 2 ) and Raghunath v. Ganesh ( 3 ), referred to. Rani Dhandei Nisae 
Kuar V. Chhotu Lai ( 4 ) and Amina Bibi v. Saiyid Yusuf ( 5 ), Husain 
distinguished. 

This was a defendants’ appeal arising out of a suit 
for ejectment. The plaintiffs and defendant No. 3, who 
formed a joint Hindu family, obtained a decree for sale 
on the basis of , a mortgage-deed against Basharat 
Husain. While this decree was in execution, Basharat ' 
Husain executed a lease, dated the 29th of September, 

1919, in favour of the father of Nisar Husain, defendant 
No. 1, for a period of 10 years. This lease comprised 
a number of hhewats in three villages out of several 
which were included in the mortgage. In 1921 the de- 
cree-holders purchased the mortgaged properties at auc- 
tion and later obtained formal delivery of possession 
against the mortgagor. They 'have now brought this 
suit for ejectment of the lessee in the civil court. The 
main defence of the lessee consisted of a plea that there 
was relationship between the parties of zamindar and 
lessee, and the civil court had no jurisdiction to eject the 
defendant, and a further plea was that in view of certain 
proceedings in 1920 the present claim was barred. The 
first court decreed the suit and the mortgagor- and the 
lessee appealed. 

Mr. AkMar Husain Khan, for the appellants. 

Dr. Kailas Nath Katju, for the respondents. 

The judgement of the Court (Sulaiman and Baner- 
JT, JJ.), after setting forth the facts as above, thus con- 
tinued : — 

It appears that Piari Lai, defendant No. 3, had also 
a simple money decree against his mortgagor and exe- 
cuted it by attachment of the rents due from the tenants 

(1) (1915) I.L.R., 87 AIL, 254. (2) (1914) I.L.E., .37 All., 41. 

(3) (1919) I.L.R., 42 AIL. 222. (4) (1921) 19 A.L.J., 890. 

(.5) (1922) I.L.R., 44 AIL, 748. 
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Nis<ir Husain intervened and raised an objection under 
order XXI, rule 58 of the Code of Civil rrocedure tliat 
lie was in possession as a lessee and tliat the rents due 
from tlic tenants could not be attaclicd by the decree- 
holder. On the 1st of May, 1920, the lessee’s objection 
was allowed, it being held tliat the lease was not fictitious. 
The defendants contend that tins order bars tlie 
present claim, inasmuch as no suit for a declaration that 
the lease was fictitious was brouglit within one year of 
tlie order. In our opinion tlie order is final only to the 
extent that the lease was not fictitious and ivas not a mere 
waste paper. It cannot, liowever, prevent tlie plaintiffs 
from seeking to avoid the lease on the ground that it was 
executed during the pendency of their mortgage suit. It 
is obvious that in the proceedings relating to tlie execu- 
tion of tlie simple money decree the present jilaintiffs 
could not have avoided the lease on tlie ground of its lie- 
ing a pendente lite transfer, ^riie order of the. 1st of May, 
192{), cannot, therefore, be a bar so far as the avoidance 
of the lease on this last mentioned ground is concerned. 

Altliough a defendant in a mortgage suit has power, 
so long as he retains his possession, to grant leases in the 
ordinary course of management of his property, ho cannot 
make transfers to enure beyond the time wlien the pm- 
perty passes by sale to his mortgagees. Sucli a transfer, 
if made, can undoubtedly be avoided under section 52 of 
the Transfer of Property Act. The point which the court 
below liad to consider first was wliether the suit related 
to an agricultural holding, for if it did, then the defend- 
ant lessee having pleaded tliat lie was a tenant of the 
plaintiff, the court was bound to proceed under section 292 
of the old Agra Tenancy Act. The lease in question was 
not a lease of any fractional undivided sliares in villages, 
in which case the lessee can merely collect rents from 
joint tenants. It was a lease of specific complete Ichewat 
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numbers, with areas and Government revenues separate- 
ly specified, and tlie lessee was expressly given power to 
cultivate the lands himself or to have them cultivated by ®. 
the other tenants. When specific areas are leased and 
express power is given to the lessee to take actual posses- 
sion of those areas and he has the option to cultivate them 
himself, it is difficult to hold that the lease is not for 
agricultural purposes. The document does not in any 
way suggest that the lease was granted for any non-agri- 
cultural purpose. The form of the document is the ordi- 
nary form of leases which may be granted by a zamindar 
to tenants of specific plots. These khewat lands are un- 
doubtedly agricultural lands. A holding was defined a.s 
a parcel or parcels of land held under one tenure, engage- 
ment or one lease, and land was defined as land which was 
let or held for agricultural purposes. We, therefore, find 
it very difficult to agree with the court below that the 
lands let under the lease did not constitute an agricul- 
tural holding. It follows that it was incumbent on the 
court below to proceed according to section 202. 

It- has been contended on behaK of the respondents 
that a suit for a declaration that the lease is void or not 
binding on the plaintiff can only lie in the civil court, 
and that the revenue court can have no jurisdiction to 
declare it invalid. This contention, in our opinion, has 
no force. -No doubt under the old Act the question as to 
which court should .eject a thekadar was often a matter 
of considerable difficulty. The position has now been 
simplified by the enactment of chapter XIII of the new 
Act. But even under the old law the revenue court had 
jurisdiction to go into the question of the validity of ai 
lease. Such a point arose in the case of Sher Khan v. 

Debt Prasad (1), where the plaintiff, on having obtained 
possession of a zamindari share on liis auction-purchase. 

(1) (1915) I.L.E., 37 AIL, 354. 

12 AD. 
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found in existence a perpetual lease of a portion of the 
property. Piggott, J., held that liis natural remedy, if 
as a matter of fact the lease was executed under such cir- 
' cumstances as not to be binding upon him, was by way 
of a suit for ejectment under section 58 of the Tenancy 
Act and that such a suit would be cognisable by the 
revenue court. The learned Judge furtlier held that the 
plaintiff in such a case would seek for ejectment of the 
defendants lessees on the ground that they held only as 
tenants from year to year; that in reply tlie perpetual lease 
would be set up and in order to the determination of the 
question thus raised the revenue court would have to de- 
cide whether the said leasi? was valid and binding on the 
plaintiff. Chamier, J. , agreed with that view, and both 
tlie learned Judges held that tht^ case was (‘overed by the 
principle of the decision in Ram Sinxih v. Girraj Singh 
(1) where it had been laid down that a revemu^ court has 
jurisdiction to go into the (pu^stion of tlui validity or in- 
validity of a lease set up by a. defendant. Tlie cases of 
Rani Dhandei Kuar v. Chhotu Lai (2) and of Amina Bihi 
V. Saiyid Yusuf (3) are distinguishabk'. In tlie former 
case the property said to have been Icasi'.d consisted of a 
taluqa of 26 complete villages, a marki't, grove a,nd sever- 
al houses. It was accordingly held tha,t the, suit did not 
relate to an agricultural holding. In the latter case the 
learned Judge had found that the mind of the lessor was 
deranged, and he was mentally unfit and incapable of 
understanding or realising the effect of the lease; and 
accordingly it was held that the leasi' was void from its 
very inception and the fiosition of a. pi'rson holding under 
such a lease was that of a trespassi'r. 'Tlu' property com- 
prised in the lease consisted of a,n undivided fractional 
share in a village, namely, a 6 anna and 4 [)ie sliare, and 
the court was of opinion that it was not an agricultural 
holding. 

(1) (1914) I.L.R., 37 All., 41. (2) (1921) 19 A.Ij.J., 890. 

(3) (1022) T.L.R., -U All., 7IK. 
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The procedure followed in the case of Raghunath 
V. Ganesh (1) was to set aside the decree of the court be- 
low and to return the record with directions to re-admit 
the suit on its original number and to proceed according 
to section 202 of the Tenancy Act. 

Since the passing of the first court’s decree the Agra 
Tenancy Act of 1901 has been replaced by Act III of 
1926, and in the place of the old section 202 we now have 
section 273 which lays down a slightly different proce- 
dure. Section 2 has expressly repealed the former Act. 
The question is whether the court below should now 
follow the procedure laid down under section 273 of the 
new Act or that under section 202 of the old Act. In our 
opinion enactments dealing with procedure have an im- 
mediate effect and must, unless the contrary is expressed, 
apply to all actions, whether commenced before or after 
the passing of the Act. A party has no vested right in 
mere procedure. The courts have to adopt the procedure 
laid down by statutes which are in force for the time be- 
ing. The provisions of section 273 are undoubtedly a 
rule of procedure, and not a matter of substantive law. 
We have, therefore, no hesitation in saying that the 
court below should follow the procedure laid down by 
section 273, and instead of requiring the defendant to 
institute a suit in the revenue court for the determination 
of the question of tenancy, frame an issue on the plea of 
tenancy and submit the record- to the appropriate revenue 
court for the decision of that issue only. 

We accordingly allow this appeal and, setting aside 
the decree of the court below, send the case back to that 
court with the direction that it should re-admit it and 
proceed as directed by section 273 of Act HI of 1926. 
Having regard to all the circumstances of the case, we 
think that the costs incurred in the court below and in 
this appeal should abide the event. 

Appeal allowed. 

(1) (1819) I.L.E., 42 All., 222. 

14ad. 
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MISCELLANEOUS CIVIL. 


Before Sir Grinmood Hears, Knight, Chief Justice, and 
Mr. Justice Lindsay. 

MATHUEA KUEMI (Defendant) v. JAGDEO SINGH and 

OTHERS (PlaINTIF-FS).* 

Civil Procedure Code, section 110 — Appeal to His Majesty in 

Council — “ Substantial question of law ” — Construction 

of document. 

Held, on .an application for leave to appeal to His Majesty 
in Council, that, the only question for decision in either court 
being whether the legal relation of the parties arising out of 
the execution of three documents of even date was that of 
mortgagor and mortgagee by conditional sale or that of vendor 
and purchaser subject to an option of re-purchase, the decision 
of which depended on the application of well-defined legal 
principles to a particular set of facts, this did not involve a 
“ substa,ntial ” question of law within tlio moaning of section 
110 of the Code of Civil Procedure. Balkishen Das v. Legge 
(1), Jhanda Singh v. Wahid-nd-dm (2) and Narasingerji v. 
Parthasaradi Rayanam Garu (3), referred to. 

This was an application for leave to appeal to His 
Majesty in Council. The facts of the case sufficiently 
appear from the judgement of the Court. 

Munshi Kamala Kanta Verma, for tlio applicant. 

Pandit Rama Kant .Malaviya, for the opposite 
parties. 

Mbars, C.J., and Lindsay, J. Tliis is an appli- 
cation for leave to appeal to His Majesty in Council 
against the decree of a Bench of this Court in Eirst 
Appeal No. 459 of 1923, decided on the 21at of Decem- 
ber, 1926. The appeal was dismissed and the decree 

•Application No. 18 of 1927 for leave to appeal to His Majesty in 
Council. 

(1) (1899) 29 All., 149. (2) (1916) T.L.B., S8 All., 570. 

(3) (1924) I.L.E., 47 M'ad., 729. 
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of the trial court was affirmed. The value of the subject- | 

matter in the first court was over Es. 10,000 and the MAiaroBA it 

value of the subject-matter of the proposed appeal to- His 
Majesty is also above that sum. But we are asked to sihoh! 
certify that the case fulfils the conditions of section 110 
of the Code of Civil Procedure on the ground that the 
appeal involves a substantial question of law, or, in the 
alternative, to certify that it is otherwise a fit case for 
appeal. 

The question which arose for decision in the court 
below and in this Court was with regard to the legal re- 
lation of the parties arising out of the execution of three 
documents executed on the 22nd of May, 1916. The 
case for the plaintiffs was that they were mortgagors 
and that the defendant, Mathura Kurmi, was their 
mortgagee. The defendant’s case was that he was the 
purchaser of the property in dispute subject to an option 
of re-purchase, of which the plaintiffs had failed to take 
advantage. 

The decision of the trial court, affirmed in this 
Court, was that the three documents were evidence of a 
single transaction, namely, a mortgage by conditional 
sale, and that the plaintiffs were entitled to recover the 
property by redemption. As is pointed out in the judge- 
ments delivered in this Court, cases of this nature are 
frequently brought before the courts in India, and many 
of them have been taken in appeal to His Majesty in Coun- 
cil. We may refer in particular to the following three 
cases — Balkishen Das v. Legge (1), Jhanda Singh v. 

Wahid-ud-din (2), and Narasingerji v. Parthasaradi Ra- 
Yanam Garu (3). It has been settled definitely that the 
test to be applied in such cases is the intention of the 
parties at the date of the transaction which has to be 
construed and the decisions lay down the various matters 

(1) (1899) I.L.E., 22 All., 149. (2) (1916) I.L.R., 33 All., 570. 

(3) (1924) I.L.E., 47 Mad., 729. 
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which mny legitimately be considered by tlie courts in 
order to determine what the intention of tlie parties was. 
Intention is a niattei' of fac.t and not of Ia\A', and wliere, 
as in tlie case now liefore us, both (:!Oui'ts find tliat the 
pa-rties stand in the I’clation of mortgagoi’ and niorlgagi'c, 
the finding is one of fact, namely, that on the date on 
which the parties entered into the transaction tlieir inten- 
tion was to constitute tliat relation between tluunselves. 

If it be admitted, liowever, that tlie question is not 
one of pure fact because the decision involves the cons- 
truction of legal documents, the point remains whether 
any question of law is raised which can be deemed to be a 
substantial question. Obviously any question of huv 
arising upon the interpretation of the doinnnents consi- 
dered in this case is not substantia.l in iihe sense of being 
a question of general interest : it is of importance only 
to the [iresont parties. Hut, in view of a recent decision 
of their Lordships, it is contended thati a (piestion of 
law, in order to be substaiitial, need not be a question 
of general interest: it may still be sulislantial aJthough 
it concerns only the parties to tlu' litigation. And sn 
it is souglit to be argued tliat ive have here a question of 
substance because, it is suggested, that the tests and 
principles of interpretation prescribed by tlu’ Privy 
Council liave not been correctly applied to the facts. 

We are not prepared to hold tliat for this reason the 
question of law between the parties here, assuming it to 
arise at all, is a substantial question. It is not made to- 
appear tliat tlie appeal, if allowed to proceeil, could 
furnish an occasion for the discussion or enuiKdation of 
any fresh legal principle. Tlie matter lias been agitated 
time and again before their Lordshijis wlio have rejic-ated- 
ly laid down the law in the sense indicated above. In 
these circumstances we do not think that the aiiplication 
of well-defined legal principles to a particular set of facta. 
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raises any question of law which can fairly be described 

as substantial. Mathura 

_ . > Kurmi 

ilie case does not, in our opinion, fulfil the require- 
rnents of section IKD of the Code of Civil Procedure. Singh. 
Nor is it a case which we could certify as being otherwise 
fit for appeal to His Majesty, 

dismiss the application with costs. 

A pplica fioyi disviissed . 


APPELLATE CIVIL. 

Before Mr. Justice Sulainimi and Mr. Justice Banerji. 

SALIG EAM MISIE (Plaintiff) v. LAOHHMAN DAS 1927 

(DeFENDAND.^ June, 7. 

Act No. IX of 1872 {Indian Contract Act) section 134 — Princi- 
pal and sureUj — Remedy of creditor against principal 
debtor allowed to become time-barred — Discharge of surety 
— Appeal — Operation of decree not suspended by the filmg 
of an appeal. 

If a creditor allows his remedy against the principal debtor 
to become barred by time, the legal consequence of this is 
that the principal debtor is discharged within the meaning of 
section 134 of the Indian Contract Act, 1872, and the creditor 
can no longer proceed against the surety. Hazari v. Ghunni 
Lai ( 1 ), Radha v. Kinlock (2) and RaJijit Singh v. Nauhat (3), 
referred to. 

Held also that under the Indian law and procedure an 
original decree is not suspended by presentation of an appeal 
nor is its operation inteiTupted when the decree is one of dis- 
missal, and the cause of action arises on the passing of the first 
court’s decree and is not suspended till that decree is finally t 

affirmed on appeal. Jiisctmi Boid v. Pirthichand Lai Chou- i 

dhury (4), followed. H 

*First Appeal No. 463 of l‘J'24, from a decree of Man Mohan Sanyal, 

Subordinate Judge of JBenares, dated the 19th of May, 1924. 

(1) (1886) I.L.R., 8 All., 259. (2) (1889) I.L.B., 11 All., 310. 

(3) (1902) I.L.E., 24 All., 504. (4) (1918) T.L.R., 46 Calc., 670. 
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This was a plaintilf’s appeal arising out of a suit 
brought by Salig Ram Misir, creditor, to recover the 
amount due from his principal debtor, the suit being 
brought against Laclihman Das surety. On the 
28th of March, 1912, a mortgage-deed was execut- 
ed in favour of Salig Ram by Musammat Tulsa Tviinwar 
and Lachhmanji, for Rs. 2,000, under which a house 
was mortgaged. On the same date a security bond was 
executed by Laclihman Das as a surety, undertaking that 
if the amount of the mortgage money was not recovered 
from the property mortgaged or from the mortgagors, 
the mortgagee would be entitled to recover the whole of 
the amount together with tlie costs and the damages from 
the personal property of tlie surety. 

Balig Ram brought a suit on the basis of his mort- 
gage for sale of the house, but n, defence was put forward 
on behalf of a minor son of Lachhmanji that tliere was 
no legal necessity for the mortga-ge. On the 22nd of 
January, 1016, the court held in favour of the minor and 
accordingly declined to enforce the mortgage against the 
property, but a simple money decree was passed against 
the executants. The decree-holder then proceeded to 
execute the decree by attaching tlie very house which had 
been released from the charge. Objections were raised 
to the attachment by one Chaturbhuj to the effect that 
the house did not belong to Lachhmanji at all but belong- 
ed to the objector. The objections were summarily dis- 
missed under order XXI, rule 58, and the house was in 
due course put up for sale and purchased at auction for 
Rs. 2,150 by the decree-holder himself who obtained 
possession. Chaturbhuj, on the 1st of September, 1917, 
instituted a suit for declaration of his title and for posses- 
sion of the house. This claim was decreed on the 31st of 
July, 1918, by the trial court, conditional on the pay- 
ment of an amount representing the cost of certain im- 
provements which had been made by Salig Ram. Two 
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appeals were preferred from this decree. One by Salig 
Earn challenging the finding that the property belonged 
to Chaturbhuj, and the other by Chaturbhuj challenging. 
the amount of the compensation. These appeals were 
disposed of on the 4th of May, 1921; Salig Eam’s appeal 
was dismissed, and the appeal preferred by Chaturbhuj 
was allowed in part and the amount of compensation was 
reduced slightly. The result of the first court’s decree 
was that during the pendency of the appeal, Salig Earn 
was dispossessed from the house on the 26th of December, 
1918. 

After having been dispossessed from the house in 
execution of the decree in favour of Chaturbhuj, Salig 
Earn took no further steps against his principal debtors 
Lachhmanji and Musammat Tulsa Kunwar. He did 
not, for instance, try to revive the execution proceedings 
or to execute the decree by arrest of the person of the 
judgement-debtors or by attachment of their properties. 
He filso did not file any application under section 47 of the 
Civil Procedure Code. 

What he did was that he instituted the present suit 
which was filed on the 29th of January, 1924, against 
the surety Lachhman Das only. The principal judge- 
ment-debtors were not made parties to the present suit. 

The claim was contested by Lachhman Das who 
pleaded that- the remedy against the princip^ debtors 
had been exhausted and no claim lay against him. 
There was a further plea that in consequence of several 
acts and omissions committed by Salig Earn the surety 
had been discharged. The first court acceded to the con- 
tention of the defendant and dismissed the suit. Hence 
this appeal. 

Dr. Kailas Nath Katju and Munshi Harnandan 
Prasad, for the appellant. 

Babu Piafy Lai Banerji and Pandit Gopi Nath 
Kunzru, for the respondent. 
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The judgenieiit of tlie Court (SuiiAiMAN and 
Banbii.ii, JJ.), aftei' stating tlie facts, thus continued ; 

The first })oint for consideration is wlietlier tlie 
plaintiff, Salig Earn, Jiaving got his decree satisfied by 
purcliasc of tlie house, is entitled to re-open the matter 
and to assert tliat there has in fact been no satisfaction 
because tlie property purchased by him has ultimately 
gone out of his possession. It is clear on tlie authorities 
that if the purchase had been made by a stranger and no 
application by him had been preferred for setting aside 
the sale under order XXI, rule 91 , on tlie ground that 
the judgement-debtor had no saleable interest, he would 
have no further remedy by a separate suit to claim a re- 
fund of the amount paid by him a,s purchase-money from 
the decree-holder. [Certain authorities wi're referred 
to.] Thus, if the house had been purchased by a third 
party lie would not have been entitled to get liai'k the 
purchase -money on the ground tliat Chaturbhuj in • a 
subsequent suit had Inavn dispossessed. Of course in 
such a case tlie purchase-money would have been retained 
by tl'c decree-holder liiniself. 

The question before us is wliethcr the decrce-liolder 
Avlio purchased the property liimself is in a better position 
than an innocent third party. It is the decree-holder 
himself wlio took the mortga,ge of the house and, when 
the charge failed, attached tlie property and put it iqi for 
sale. It was he himself who purcliased it in spite of the 
fact that objections were raised by Chaturbhuj that tlie 
property belonged to him and had bc'cn acquired by him 
under a sale-deed of 1867. Tlie question is whetlier 
Salig Earn can, even after the confirmation of the sale, 
apply under section 47 of the Code and claim tliat the 
decree lias nevertheless not been satisfied. Tlie only case 
on this point which has been cited by counsel before us 
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is the case of Upaw v. N. R. M. Ghetty (1), which strong- ^9^7 
]y supports the contention of the respondent that even the Saug ram 
decree-holder purchaser is debarred from going beliind the 
confirmation of the sale. In this ease, however, Ave do 
not feel that we are called upon to decide this point final- 
ly, as we are of opinion that the suit must fail on a 
different ground. 

Under section 134 of the Indian Contract Act, a [ 

surety is discharged by any act or omission of the creditor, 
the legal consequence of which is the discharge of the 
principal debtor. So far as this High Coui’t is concern- 
ed, it is now well settled that if the remedy of the 
creditor against the principal debtor is allowed to become 
barred by time, the surety is deemed to have been dis- 
charged. No doubt the other High Courts have taken 
e. contrary view, but we are bound to follow our own 
rulings unless overruled by their Lordships of the Privy 
"Council. We may further note that the words in section 
134 are not that by any act or omission of the creditor 
the debt became extinguished. The words are that the 
■“ legal consequence of which is a discharge of the princi- 
pal debtor. ’ ’ The view taken by this Court is that when 
the remedy against the principal debtor is barred by 
time and ceases to be enforceable, the legal consequence 
■of this circumstance is that the principal debtor is dis- 
charged. If the surety were still liable to pay the 
nmount, he would in his turn be entitled to proceed 
against the debtor and recover the amount from him even 
after limitation has set in. We may only refer to the 
cases of this Court, Hazari v. Chunni Lai (2), Radha v. 

Kmlock (3) and Ranjit Singh v. Naiihat (4). The point 
has been discussed at considerable length in these cases 
and it is not necessary for us to go into it in any detail. 

It must be taken that if Salig Earn allowed his remedies 

(1) (1020) 61 Indian Cases. 805. (2) (1886) I.L.E., 8 All. ,..^59. 

(3) (1889) I.L.R., 11 All,, 810. (4) (1002) I.L.E., 24 All., 604. 
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to become barred as against Lachhmainji and Musam- ■ 
mat Tulsa, it is no longer open to him to proceed against 
the surety. 

The point tliat now remains to be considered is 
whether Salig Kam’s remedies against Musammat Tulsa 
were barred on the 29th of January, 1924, when the 
plaintijff’s suit was instituted. The learned advocate for 
the appellant has contended that after dispossession the 
remedy open to Salig Earn was to revive the execution 
proceedings inasmuch as the auction-sale had been 
automatically set aside, and that under section 47 of the 
Code of Civil Procedure he was entitled to proceed 
against the judgement debtors, and on the ground that 
the decree had not been in fact satisfied. If an application 
of this nature could be maintained, it would, however, 
be an application for execution of tlie decree which would 
be governed by article 182 of the Limitation Act, or be 
an application for revival of execution proceedings which 
would be governed by the general article 181 of the Act. 
In either case, the right to apply would accrue on the 
31st of July, 1918, when the suit was decreed by the 
court of first instance and in any case on the 26th of 
December, 1918, when Salig Bam was actually dis- 
possessed. The mere fact that an appeal from the first 
court’s decree, preferred by Salig Earn himself, waa 
pending in the High Court and was ultimately dismissed, 
would not prevent the first court’s decree from being^ 
operative. Once it had been declared by the first court 
that his judgement-debtor had no saleable interest, the 
cause of action for making the application certainly arose- 
in favour of Salig Earn. Once time began to run it 
could not be suspended. As authority for this proposi- 
tion we may refer to the case of Juscurn Boid v. Pirthi- 
chand Lai GhoudJutry (1) decided by their Lordships of 
the Privy Council. At page 679 their Lordships observ- 
ed that under the Indian law and procedure an original! 

(1) (1918) I.L.R., 46 Calc., 670. 
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decree is not suspended by presentation of an appeal nor 

is its operation interrupted when the decree is one of Salio Ram 

. n . . Misib 

dismissal and that the cause of action arises on the o. 
passing of the first court’s decree and is not suspended 
till that decree is finally affirmed on appeal. It has been 
urged on behalf of the appellant that inasmuch as the 
appeal preferred by Chaturbhuj was allowed in part, the 
decree of the first court was modified, and the case de- 
cided by their Lordships of the Privy Council is 
distinguishable. We, however, think that the two 
appeals stood on a different footing. In Chaturbhuj ’s 
appeal no question of the validity of the decree as regards 
title was at all raised. He was only challenging the 
amount of the compensation awarded. The question of 
title was raised in the appeal preferred by Salig Earn and 
the case is, therefore, very much similar to the present 
case. The present suit was not filed till more than three 
ygars after the first court’s decree and even after the 
delivery of possession to Chaturbhuj. We must, therefore, 
hold that the remedies of the creditors, if any, had be- 
come barred by time when the present suit was filed. In 
view of the authorities of this Court the plaintiff has dis- 
qualified himself from seeking any relief against Lachh- 
man Das. The result, therefore, is that this appeal must 
be dismissed with costs. 


Appeal dismissed. 
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Before Mr. Justice Ashworth and Mr. Justice Iqbal Ahmad 

■ (.r.l.AINTlFPS) 

ABDULLAH IvHA.N .and <rrirnii,s (Dhpbndants).® 

Mortgage-Prior and subseqiwnt incuonbrances—Right of pur 
chaser to set up the prior mortgage which he has paid of 
against the second mortgagee— Presumption of intentim 
—Mortgage by guardian, of ■minor without necessary sanc- 
tion— Act No.^ VIII of 1890 (Guardians and Wards Ad) 
section BO— Civil Procedure Code, order X*L/, rule 33. 

llie certificated guardian of lier minor son niortg-a"e(l 
without obtaining the sanction of the District Judge certaiTi 
shares belonging to both in two villages, NR and A.’ These 
were subject to a prior mortgage. Subsequently the sliares 
m NR were sold, with the sanction of the District Judge, and 
there was left with the purchasers a sullicient amount of the 
purchase money to pay ofl’ both the, mortgages. Tlie imr- 
chasers paid olT the first mortgage, Imt not the second. J’he 
second mortga.g('e then sued on his moii.gage, a,nd the riur- 

chasers set up their rights under the first mortgage as a, 
defence. They also pleaded that the second mortgage, having 
been made witliont tlie sa, net ion of the Dist rict Jud'm was 
invalid. ’ 

Held (1) .that in the circumstances the purcluisers were not 
entitled to set up the first mortgage, as a shield aga,inst th(' 
second mortgagee’s claim, inasmucli as their intention at the 
time of their purchase, was clearly to discharge and extinguish 
all the incumbrances on the property, Gokaldas Gopaldas v. 
Puranmal Premsukhdas (1), Muhammad Sadiq v, Ghaus 
Muhammad (2) and Makkhan Lai v. Na-tthi (3), referred to’ 
(3) that the purchasers were not estopped from (piestion- 
mg the validity of the second mortgage so far as it affected tiie 
minor’s share, but if they did so, they were bound to mahe 
restitution to the extent that the minor liad be.ni'fited hv the 
mortgage money. Nur Bakhsh v. Rulmm- Singh (d) followod; 

(3) that the guardian’s share in the. property' eoi-ered bv 
the second mortgage was liable, and 


^^'OcoiHl Appeal No. 1021 of 102.t, froiM a .leciTo of RliiiL^wan ma 
►oiOordmato .Tiidffe of Biilandshalir, dated tlui 20f,h of I'ebniarv, life,') rovera 
mg^a decree of Nawab Hasan, Munsif of Kl.orja, dated the lOtU of’ Mar.d. 

™ notsi of'fv T° oBo“'’ All., 101.' 

(d) (192.8) 21 A.L.,T., 382. (4) (l<)| i) a A.L.,T., 7,M. 
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(4) that, although the mortgagee had not appealed against 1827 
the decree of the lower appellate court so far as it dismissed M\qsto 
his claim altogether as against village A, it was nevertheless 
open to the High Court, while modifying the decree of the abd^ah 
lower appellate court in favour of the defendants appellants, 
to give the plaintiff respondent a decree as against the guard- 
ian’s share in that village also, in view of order XLI, rule 33, 
of the Code of Civil Procedure. Rangam Lai v. Jhandu (1) 
followed. Mahomed Khaleel Shirazi v. Les Tanneries 
Lyonnaises (2), 'distinguished. 

The facts of the case fully appear from the judge- 
ment of the Court. 

Pandit Shiam Krishna Dar, for the appellants. 

Dr. Kailas Nath Katju, for the respondents. 

Ashworth and Iqbal Ahmad, JJ. : — This is a 
defendants’ appeal and arises out of a suit for sale on a 
mortgage, dated the 4th of August, 1919. The mort- 
gage was executed by Musammat Nazir-un-nissa, defend- 
ant No. 1, on her own behalf and on behalf of her minor 
son Sayed Ahmad Khan, defendant No. 2. The mort- 
gage was for a sum of Es. 500 and the mortgaged property 
consisted of shares in two villages, Nagla Eumi and Asaf- 
pur, which belonged both to Musammat Nazir-un-nissa 
and- to Sayed Ahmad Khan. Though Musammat Nazir- 
un-nissa was a certificated guardian of her minor son, she 
executed the mortgage-deed without taking the permis- 
sion of tlie District Judge. 

About a month after the execution of the mortgage- 
deed, viz., on the 10th of September, 1919, Musammat I 

Nazir-un-nissa, with the sanction of the District Judge, 
sold the share belonging to her and to her minor son in 
Nagla Eumi to defendants Nos. 3 and 4, who are the ap- 
pellants before us, and, out of the sale consideration, left | 

with the vendees the amounts due on the basis of a prior 
mortgage and of the mortgage now in suit for payment i 

to the respective mortgagees. The appellants discharged 

(1) (1911) I.L.R., 34 All., 32. (2) (1926) I.L.R., 49 Mad., 485 ,, 
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the prior mortgage, but did not pay tlie arnomit left with 
them for payment to tlie plaintiff respondent, and licnce 
the suit giving rise to the present appeal was brought by 
the plaintiff for recovery of the mortgage debt by sale of 
the shares in the two villages mortgaged. 

The defendants appellants contested the suit mainly 
on two grounds : (1) that the mortgage, having been 
executed without the permission of the District Judge, 
was invalid, and (2) they having discharged the prior 
mortgage were entitled to set up that mortgage as a shield 
against the plaintiff’s claim. 

The trial court held that the mortgage in suit, having 
been executed without the permission of the District 
Judge, was ineffective so far as it affected the interest of 
the minor in the hypothecated property and, tliercfore, 
the plaintiff respondent M^'as not entitled to a decree for 
sale of the minor’s share in tlie two villages and, though 
the plaintiff was entitled to a decree for sale of Musam- 
mat Nazir-un-nissa’s share, such a decree could not be 
granted to the plaintiff, inasmuch as there was nothing 
on the record to sIioav the extent of Maisammat Nazir-un- 
nissa’s share in village Asafpur. But it held that the 
defendants appellants, having undertaken to discliarge 
the mortgage in suit out of tlie sale consideration left in 
their hands, were estopped from disputing tlie validity of 
the mortgage, and that the defendants appellants were 
not entitled to set up the. prior mortgage discharged by 
them as a shield against the plaintiff’s claim and, 
accordingly, it granted a simple money decree to the 
plaintiff against the defendants appellants. 

The defendants appellants filed an appeal in the lower 
court and the plaintiff filed cross-objections. 

The lower appellate court agreed with the trial court 
in holding that by paying the prior mortgage the defend- 
ants appellants did not obtain a priority over the 
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plaintiff’s mortgage and that they ivere estopped from 
pleading that the mortgage in suit was invalid. It Maqsto 
also agreed with the trial court in holding that the mort- 
gage, having been executed without the permission of the 
District Judge, was ineffectual to affect adversely the 
minor’s share in village Asafpur and, as the extent of 
Musammat Nazir-un-nissa’s share in that village was not 
ascertainable, the plaintiff was not entitled to a decree for 
sale of the share in Asafpur. As a result of these find- 
ings, the lower appellate court passed a decree for the full 
amount claimed by the plaintiff by, sale of the share in 
village Nagla Eumi. 

In appeal before us the decrees of the courts below 
are assailed on the two grounds that were raised by the 
defendants appellants . in the trial court and' that have 
been noted above. . 

We agree with the courts below in holding that by 
discharging the prior mortgage the defendants appellants 
are not entitled to set up the prior mortgage discharged 
by them as a shield against the plaintiff’s claim. As 
already stated, there were two incumbrances on Nagla 
Eumi on the date of the purchase made by the appellants. 

Out of the sale consideration a sufficient amount was left 
with the appellants for the discharge of both the mort- 
gages. The appellants, having undertaken to pay off 
both the incumbrances, cannot, by paying off the prior 
mortgage, step into the shoes of the prior mortgagee and 
• be allowed to claim priority as against the plaintiff 
respondent. In all cases where a subsequent purchaser 
claims priority over a puisne mortgagee by reason of his 
haying discharged a prior mortgage, the question is 
whether or not it was his intention, while discharging 
the prior mortgage, to keep that mortgage alive as against 
the puisne mortgage, and in the absence of evidence to 
the contrary it is presumed that a man acts according to 
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liis interests; vide Gokaldas Gopaldas v. Puramml Prem- 
siikhdas (!)• But when a. pureluiser of property, subject 
to various incumbrances, undertarkes to discharge all 
tltose incumbrances out of tlie sale consideration, tlie 
pit'sumption is tliat lui intended to discharge and extin- 
guish all the incumbrances over" tlie jiroperty purchased by 
him, and not to lieep the prior mortgages alive to lie set 
up as a shield against the claims of tlu' puisne incum- 
brancers. The reason for this is not far to seek. When 
tlie purcliaser retains out of the sale consideration an 
amount enough to discharge all the incunilu-ances over 
the property purchased by liini, he intends to clear the 
property of all the incumbrances. The case is otluvrwise 
when a purchaser does not undertake to discluirgc'. all tlie 
incumbrances on tlie pro])eriv purchasi'd by him. Tn 
such cases, it is clearly to the lienelit of the purchaser to 
keep the prior inciimbi'ancc alive and to put the same as 
a shield against the claim of th(' puisne, incumbrancer, 
and therefore in such case, in the absence of evidence to 
the contrary, tlic presumption is that he did not intend, by 
discharging the prior mortgage, to extinguish the, same 
but intended to keep it alive. This was the view taken 
by this Court in the Bull Bench decision in Muhnnfmnd 
Sadiq v. Ghmis Muharmnad (2) and in Makkhnn Lnl v. 
Natthi (3). We, therefore, hold that the defendants 
appellants cannot claim [n’iority as against the plaintiff 
respondent. 

But we are unable to agree witli the courts below in 
holding that it was not open to the defcuidants aiipelinnts 
to attack the validity of the mortgage in suit. The courts 
below were of opinion that the appellants, liaving under- 
taken to pay off tlie mortgage in suit out of the sale 
consideration left witli them, were estopiied from conti'st- 
ing the validity of the plaintiff’s mortgage. Tn our judge- 

(.1) (1884) T.L.R., 10 Calc., lOaL (2) (1910) T.'L.R., SH All., 101. 

(3) (1023) 21 A.Ti..T., 382 
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ment the courts below were wrong in arriving at this con- 

elusion. The mortgage-deed having been executed with- - 

out the sanction of the District Judge, could, in view .Ali khan 
of the provisions of section 30 of the Guardians and Abdtxixah 
Wards Act, be avoided by “ any person affected there- 
by.” It is clear, therefore, that Sayed Ahmad Khan 
could avoid the mortgage in suit. The question then 
remains whether the defendants appellants, who are 
transferees of Sayed Ahmad Khan’s property, have a 
right to contest the validity of the mortgage in suit. As 
purchasers of the minor’s property the appellants are 
representatives in interest of the minor. The relief 
sought in the present suit is that the plaintiff be allowed 
to recover the mortgage-money by sale of the property 
purchased by the appellants and, therefore, the mortgage 
in suit affects the. appellants, and they, as representatives 
in interest of the minor, are entitled, unless estopped 
from doing so, to question the validity of the plaintiff’s 
mortgage. We are unable to hold that the appellants 
were estopped from contesting the validity of the plain- 
tiff’s mortgage. It is true that the appellants undertook 
to discharge the plaintiff'’ s mortgage out of the sale con- 
sideration retained by them but the plaintiff was not a 
party to the sale-deed and there was no privity of contract 
between him and the appellants. The plaintiff had, 
before the purchase made by the appellants, already 
advanced the money secured by the mortgage. The 
appellants did not, by their declaration, act or omission, 
cause or permit the plaintiff to believe something which 
the plaintiff did not believe and to act upon such belief, 
and to change his position in any way. We, therefore, 
fail to appreciate the grounds on which the courts below 
held that the appellants were estopped from calling in 
question the validity of the mortgage in suit. 

But even if the minor himself had sought to avoid 
the mortgage in suit, he could only be allowed to do so 
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on condition of making restitution to tlie extent to which 
he had benefited by the mortgage, Niir Bal'hsh v. Ruhim 
Singh (1), and, therefore, tlic apiiellants, as representa- 
tives in interest of the minor, can only be permitted to get 
rid of the liability created by the mortgage on condition 
of making restitution to the extent to which the minor 
benefited by the mortgage money. There is no finding by 
either of tlie courts below on the question as to what ex- 
tent the minor benefited by tlie mortgage in suit. 

Moreover, as already stated, tlie property mortgaged 
to the plaintiff comprised shares not only of the minor 
in the two villages, but of liis mother Musammat Naj^ir- 
nn-nissa as well. The plaintiff respondent is undoubted- 
ly entitled to enforce his mortgage as against tlie share 
of Musammat Nazir-un-nissa in both the villages. The 
lower appellate court granted a decree only for sale of the 
share in Nagla Kumi and declined to p.vo.i a decree for sale 
of the share of Musammat Nazir-u:n-nissa in village 
Asafpur on the ground that there were no materials on the 
record to determine tlie extent of lier share in that village. 
The plaintiff has not challenged the decree of the lower 
appellate court by way of ajipeal so far as it directs the 
dismissal of the claim for sale of tlic share in Asafpur. 
But there was obvious reason for the plaintiff not to have 
appealed in this Court, as the probabilities were tliat the 
entire decretal amount could be realized by sale of the 
shai'e in Nagla Eumi. But it is clear that as a result of 
our findings the plaintiff cannot be held entitled to a decree 
for the sale of tlie minor’s sliaro in either of the two 
villages, provided the appellants make restitution to the 
extent to which the minor benefited by the mortgage in 
suit. The question then arises, liavc we iurisdiction, 
while modifying the decree of the lower appellate court 
in favour of the appellants, to grant a relief to the plain- 
tiff which was denied to him by the lower appellate 

(1) (1911) 8 A.L.J., 751. 
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court? We .think that order XLI, rule 33 of the Code of 
Civil Procedure vests us with ample jurisdiction to do so. Maqscd 
A s was pointed out by this Court in the Pull Bench deci- 
sion in Rangam Lai v. Jhandu (1), “the object of rule 33 
is manifestly to enable the court to do complete justice 
between the parties to the appeal. Where, for example, 
it is essential in order to grant relief to an appellant 
that some relief should at the same time be granted to 
the respondent also, the court may grant relief to the 
respondent, although he has not filed an appeal or prefer- 
red an objection. ’ ’ All the parties to the suit are before us 
and we can see no justification for not granting to the 
plaintiff a decree for sale of Musammat Nazir-un-nissa’s 
share in both the villages. By holding that it is open to 
the appellants to challenge the validity of the mortgage 
we are denying to the plaintiff respondent the relief 
granted to him by the lower appellate court. While re- 
fusing to enforce the mortgage against the minor’s share, 
we think it consonant with justice to grant the plaintiff 
a decree for sale of Musammat Nazir-un-nissa’s share in 
the villages mortgaged. Eeliance has been placed by the 
learned counsel for the appellants on the case of Maho- 
med Khaleel Shirazi v. Les Tanneries Lyonnaises (2). 

In our opinion that case is distinguishable. In that case 
the plaintiff sued two defendants and the suit against one 
of the defendants was dismissed by the trial court but that 
defendant was made liable for the plaintiff’s costs. The 
plaintiff did not appeal against the decree of the trial 
court, and the court of first appeal, on appeal by the de- 
fendants, dismissed the claim against both the defendants. 

The plaintiff thereupon appealed to His Majesty in Coun- 
cil and arrayed both the defendants as respondents to the 
appeal. It was held by their Lordships of the Privy Coun- 
cil that the plaintiff, not having appealed in the court of 
first appeal against the decree of the trial court dismissing 

(1) (1911) I.L.B., 31 All., 32. (2) (1926) I.L.S., 49 Mad., 433. 
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his claim as against one of the defendants, was not entitl- 
ed in appeal before their Lordships to contest the validity 
of tlie decree of the trial court, as against that defendant. 
In that ease the validity of the decree of the trial court 
not liaving been assailed in the court of first appeal, their 
Lordsliips held that to grant relief to the plaintiff against 
tlie defendant who was successful in the trial court woidd 
be in effect to allow “an appeal direct to His Majesty in 
Council from the decree of the trial Judge”, and that 
‘ ‘order XLI, rule 33 of the Code of Civil Procedure was 
not intended to apply to such an appeal”. This is not so in 
the present case. The plaintiff in the lower appellate 
court filed cross-objections against the decree of the trial 
court, claiming a decree for sale of the shares of Musam- 
mat Nazir-un-nissa and of the minor. 

For these reasons we hold that M usainmat Nazir-un- 
nissa’s share in both the villages is liable to answer tlie 
plaintiff’s claim. 

We cannot dispose of this appeal without having a 
finding from the lower appellate court on the following 
points ; — 

(1) To what extent did the minor Sayed Ah'mad 
Khan benefit by the money advanced under tlie inortg<‘ige 
in suit? 

(2) What is the extent of Musammat Nazir-un- 
nissa’s share in village Asafpur? 

Parties will be allowed to adduce additional evidence. 
The findings must be returned to this Court within twn 
months from to-day’s date. On recei^it of the findings^ 
ten days will be allowed for filing objections. 
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Before Mr. Justice Ashtcorth and Mr. Justice Iqbal Ahmad. 

SECEETAEY OE STATE FOE INDIA IN COUNCIL and ^ 
OTHERS (Defend.ants) , V. EISHI EAM JAGDISH— 
PEAS AD (Plaintiff).* 

liailumy receipt — Delivery of goods by a railway to a person 
liolding an unendorsed railway receipt — Inference of 
agency — Act No. IV of 188'2 (Transfer of Property Act), 
sections 4 and 1.37 — Act No. IX. of 1872 (Indian Contract 
Act), sections 108 and 178. 

If a person gives a railway receipt to another person, . 
the inference is that he appoints that other person his agent 
to take delivery of the goods from the railway company, and 
the fact that in the rules printed on the railway receipt the 
railway company states that it will 'not recognize an agent 
appointed otherwise than by endorsement will not prevent 
the railway company from pleading that that other person 
was in fact, an agent and entitled to receive the goods. The 
rule, however, may operate as an estoppel if the consignor 
has acted on the belief that the railway company would not 
recognize as his agent the person to whom the railway receipt 
has merely been sent without endorsement. Ramdas Vithal- 
das V. Amerchand and Co. (1), referred to. 

This was a suit for damages on account of the alleged 
wrongful delivery by the Bombay, Baroda and Central 
India Eailway of certain sacks of wheat consigned by 
the plaintiff at Saharanpur on the 13th of May, 1921, 
to “self” at Bombay. The goods reached Bombay on 
the 29th of May, 1921. Meanwhile the plaintiff had 
sent the railway receipt unendorsed to one Shiv Earn 
Narain, who endorsed it over to the Prince of Wales’ 

Flour Mills, Bombay. The goods ivere unloaded on the 

^Second Appeal No. 590 of 1925, from a decree of H. Beatty, Additional 
Judge of Saharanpur, dated the 20th of December, 1924, reversing a decree'* 
of Goviud Sarup Mathur, Subordinate Judge of Saharanpur, dated the 29th 
of January, 1923. 



(1) (1916) I.L.E., 40 Bom., 630. 
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30th of May, 1921, and the endorsee took delivery of 
them on the 31st. On tlie same day the pla,intilT gave 
notice to the railway company not to deliver the goods 
to Shiv Ram Narain or to anyone else tluin himself; 
but this notice arrived only after the goods had been 
delivered. 

The trial court dismissed the suit, but on ap})eal 
this decision was reA^ersed and the suit decreed. The 
defendants appealed to the High Court. 

Pandit Uma Shankar Bajpai, for the appellants. 

Dr. Kailas Nath Katju, for the respondents. 

The judgement of the Court (Ashworth and 
TqbaIi Ahmad, JJ.), after stating the facts as above, 
thus continued : — 

Tliis is a remarkable case. On the facts, as stated, 
the raihvay company had a simple re|)ly, and it was as 
follow's: “The plaintiff by sending the railway re- 
ceipt to Shiv Ram Narain appointed him as his agent 
for taking delivery of the goods by implication. We 
delivered the goods to the Prince of Wales’ Plour Mills, 
Avho Avas appointed sub-agent of the plaintiff’s agent by 
endorsement of Shiv Ram Narain to the Prince of 
Wales’ Flour Mills on the receipt.’’ This defence Avas 
not raised in the Avritten statement in tlie trial court, 
and, as it has not been considered in the judgement of 
either of the two courts, we may presume that it Avas 
not raised in argument in either of those two courts. 
Nor indeed is it taken in any ground of the memoran- 
dum of appeal before us. Ground 4 Ayould have been a 
statement of tins plea but for the insertion in that 
ground of the w'ords “ a document of title.’’ Tlie in- 
sertion of these words must mean tliat if tlie railway 
receipt had not been a document of title. Shiv Ram 
Narain would not have been an agent. The plea, 
therefore, does not raise a defence of mere agency. The 
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plea was for the first time put forward in argument in 

our Court. Secrbt.-ujs 

OF State 

It would appear to us that the omission of the rail- 
way company to take this simple plea was due to mis- v/ 
apprehension by their legal advisers of the law. Ap- ^ 
parently there was an idea that the condition in the 
railway receipt that delivery would only be given to an 
agent appointed by endorsement on the rail'way receipt t 

debarred the railway company from pleading that Shiv j 

Earn Narain was, in fact and in the eyes of the law,, 
a duly appointed agent of the plaintiff. The condition in 
the railway receipt could not affect the provisions of the 
Contract Act. Shiv Earn Narain was clearly appointed 
an agent for taking delivery of the goods by the 
act of the plaintiff in sending him the railway 
receipt even without endorsement. The railway com- 
pany could take advantage of the fact that Shiv Earn j 

Narain was the plaintiff’s agent, notwithstanding the I 

rule that they would not recognize an agent appointed ; 

otherwise than by endorsement on the railway receipt. _ 

This rule remained a mere threat until it was acted on ' j 

by the plaintiff or by the railway company. In order • 

to take any advantage of the rule, the plaintiff was " j 

bound to show that he had been induced by the rule 
to believe that the railway company would not treat 
Shiv Earn Narain as his agent and had altered his con- j; 

-duct by reason of such inducement. In other words, 
the plaintiff could only rely on the rule in the railway 
receipt as an estoppel. It does not appear that he even 
pleaded such an estoppel, much less that he furnished 
■evidence to prove such an estoppel. But he w'^as under no 
■ obligation to do either, until the railway company took Is 

the plea that Shiv Earn Narain got the goods as his (the 
plaintiff’s) agent. For this reason, we are not pre- 
pared to entertain this plea, which has been advanced 
for the first time in argument in this court. 
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Instead of taking tins obvious and simple plea., 
wliicli should have disposed of the case quickly and 
easily, the railway company took rip various untima.ble 
pleas. Tlieir main plea was in effect tliat a railway 
receipt, even tlioiigh iin-ondorsed, is a document of title 
in tlie hands of the person to whom it is sent. The 
lov^er appellate court was pm-fectly correct in holding 
tliat this would be a dangerous view to take, and that it 
was inqiosaible to take it, in the absence of evidence 
,to show a mercantile custom tliat an iin-endorsed rail- 
waj' receipt is used in tlie ordinary course of business 
as proof of the possession or control of goods. [ See sec- 
tions 4 and 137 of tlie Transfer of T'*ro})orty Act and the 
Privy Council decision, Ramdufi Vithaldas v. Amcrehand 
and On. (1)]. Even assuming that tlio un-endorsed 
railway receipt was a document of title, there is no 
authority for holding that poss('ssion of it liy a certain 
person justifies another person in regarding the posses- 
sor as a duly appointed agent. Under sections 108 a,nd 
178 of the Contract Act a document of title is a nego- 
tiable instrument to the extent that the possc^ssor of it 
can give a valid title of the goods represented' thereby 
to a vendee or a pledgee. The principle underlying 
these sections is tliat a bond fide transferee for value 
may rely on delivery of a document of title as proof 
that the person delivering it is entitled to transfer the 
goods represented by tlie document. The principle 
cannot operate in favour of a mere agent in any way. 

Another plea taken up was tliat the plaintiff was 
•('stopiied from denying that Bhiv Ram Narain was hi.s 
agent, by sending Shiv Ram Narain tlie railway receipt. 
When a person’s act has a certain legal effect, it is des- 
perate to plead that that act operates by cstopiiel. The 
act operated directly of itself and not indirectly by mis- 
leading tlie railway company. Aloreover the railway 

(1) (1916) I.L.R., 40 Born., CM. 


VOL. L.] 


ALLAHABAD SERIES. 


231 


company, up till the time of the delivery of the goods, 

were not aware that the plaintiff had given Shiv Earn Sbcbetam 
N arain the railway receipt. The mere fact that Shiv FOB India 
Earn Narain endorsed the railway receipt to his sub- 
agent was no proof that he had got the railway receipt ® 
from the plaintiff. Pbasad. 

The plea of contributory negligence was not ad- 
vanced in this Court, and though admitted by the trial 
court, was obviously irrelevant and untenable. 


For the above reasons we are constrained to uphold 
the decision of the lower appellate court, though on differ- 
ent grounds. If the case had been properly pleaded, it 
is probable that the railway company would have been 
■successful. At any rate we wish to make it clear that 
if a person gives a railway receipt to another person, 
the inference is that he appoints that other person his 
agent to take delivery of the goods from the railway 
company, and the fact that in the rules printed on the 
railway receipt the railway company states that it will 
not recognize an agent appointed otherwise than by ;■ 

endorsement, will not prevent the railway company from !j 

pleading that that other person was in fact an agent and ij 

entitled to receive the goods. The rule, however, may 
operate as an estoppel if the consignor has acted on the >l 

belief that the railway company would not recognize . 

as his agent the person to whom the railway receipt 
has merely been sent wdthout endorsement. 

For the above reasons wc dismiss this appeal wdth 
•costs. 


Appeal dismissed. 


19^57 

June, 9. 
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Before Justice Sir Cecil Walsh and Mr. Justice Ashworth. 
HUIvUM CPTAND and others (Plaintifes) v . SITAL 

PE AS AD AND OTHERS (DEFENDANTS).* 

Hindu Imo — Jains- — Special custom empotacring a toidow to- 

deal at will until the property of her late husband .. — 

Stridhan. . 

According to the Hindu law of the Mitakshara school, 
there is no distinction between stridhan .and “property that 
a widow can deal with at her pleasure.’’ 

In the case of a Jain family, subject in other respects 
to the law of the Mitakshara, a custom was found by which 
the widow of a separated Jain could deal with the property 
of her late husband in any way she pleased. 

Held that such property was the widow’s stridhan and 
was governed by the rules of descent applicable to stridhan 
property. 

Debt Mangal Prasad Singh v. Mahadco Prasad (1);. 
Sheo Shankar LaZ v. Debt Saliai (2) ; Lakshnii Narain 
Misir V. Musammat Sunuirti Knnwar (.‘)); Sheo Singh Rai 
V. Dakho (4), and Rani Kali v. Gopal Dei (5), referred to. 

These were two appeals arising out of two suits 
brought by the plaintiiTs ap])cllants against tlic respond- 
ents for possession of certain property. Tlie, [)ropcrty 
belonged to one Amolak Earn, wlio died in 1879, leaving: 
a widow Musammat Bir Knnwar. She died in 1881,. 
leaving tliree daughters. Two of these daugliters joint- 
ly in 1882 alienated a portion of the property in suit- 
The third daughter in 1885 alienated the I’cst of the pro- 
perty in suit. All the three daughters- having died, 
the plaintiffs claimed that they were entitled to tlu^ pro- 
perty as reversionary heirs of Amolak Bam, and tliat 
tlic alienations mentioned were ineffective against tliem 
now tliat the daugliters were dead. 

■‘^Rccond Appeal No. 545 of 1925, from a tloereo. of H. l^eatty, Addi" 
tional Jiidge of Saharanpur, dated tlie 21st of Janriary, 1925, reverBing a 
decree of Govind Sarup Matluir, Subordinate Judge of Saharanpur, dated 
the 19tb of March, 1924. 

(1) (1912) M AIL, 235. (2) (1903) T.L.B., 25 AIL, 46B». 

(3) (1924) I.L.B., 46 AIL, 439. (4) (1878) I.Ti.B., 1 AIL, 6BB. 

(5) (1926) I.L.B., 48 AIL, 648. 
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Both suits were dismissed by the District Judge in 
appeal, and the plaintiff appealed to the High Court. 

Babu Piari Lai Banerji, for the appellants. 

Dr. Kailas Nath Katju, for the respondents. 

The judgement of Ashworth, J., after reciting the 
facts as above, thus continued : 

The appeal No. 546 deals with the original suit 
No. 164 of 1923. In that suit the District Judge held 
that the alienation of 1882 by Musammat Lachhmi and 
Musammat Barfi was for necessity. This was a finding 
of fact, and the appellants have not been able to show 
that it was based on any mistake of law. Their suit, 
therefore. No. 164, must fail, and tlie appeal fails, in my 
opinion, on the ground that the question is concluded 
by a finding of fact. I may mention that it was in this 
suit that the question of the suit being barred under 
order II, rule 2, arose. It does not seem to me neces- 
sary to decide this point, but if it had been necessary 
I would have concurred with the view of my learned 
brother. 

As regards the appeal No. 545, which is in respect 
of suit No. 131, it was necessary for the plaintiffs to 
prove that, on the death of the last of the three daughters 
of Musammat Bir Kunwar, they were entitled to the 
estate of Amolak Earn. One amongst other pleas taken 
by the defendant was that Amolak Earn having been a 
Jain, and this property being his self-acquired property, 
his widow Musammat Bir Kunwar got an absolute 
estate in that property by Jain custom. Both the lower 
courts have found that the custom was proved, and the 
eaitent of the custom as found by the trial court was this. 
The custom gave the widow absolute right to transfer 
the property derived from her husband in her life-time, 
but, on the other hand, if not transferred the property 
would descend as the estate o£ her husband and not as 
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the stridhan of tlie widow. Tlie lower appellate court 
accepted tins view. It Aveut on, hoAA'cver, to liold tltat 
the widow had made a Avill conlerrini*' an alisolnte ('state 
on Iier tliree daughters. I concur Avitli my h'anied l)ro- 
ther tliat there was no evidence l)y which the making 
of an oral Avill by Musamruat Bir KunA\'ar or tlie terms 
of such oral Avill, if one was made, coidd he held proved. 
The document relied upon was the award of an arbitra- 
tor, who was appointed by the three dangliters of Mus- 
ammat Bir Knnwar to settle, their inter se claims on 
the assumption of a will. The arbitrator said in his 
award tliat he had ascertained by inquiry the terms of 
the will. Now if the arbitrator had been alive and had 
come into court, it appears to me tliat Ins evidence would 
have been inadmissible as mere hearsay evidence. I 
cannot think that, because this liearsay evidence has 
been cxfiressed by him in an old document it ceases to 
ha.ve to be regarded a,s mere hearsay ('vidoncc. There 
are only two questions Avith which I consider it now 
necessary to deal in this appeal. One is whether under 
Jain custom Musarnmat Bir Kunwar inherited tliis pro- 
perty as lier stridhan or whether, for the purposes of 
succession to her, she must be regarded as only having 
had a widow’s estate, notwithstanding that according to 
the Jain custom she could before her death have disposed 
of it as she liked. 

The contention of the appellants is that the Mitak- 
shara makes- no distinction between jiroperty of Avhicli a 
womain can dispose as site likes and stridhan property. 
It considers the two ex})ressiona synonymous. Bor the 
respondents it is maintained tliat it is possilile for a 
widow to have a widow’s estate in her husband’s pro- 
perty and yet, by reason of a custom sucli as the one 
, now set up, to have a rigid of absolute disposal during 
■ lier life-time. It is pointed out that, according to the 
, Bombay school, property inherited by a woman from a 
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male may be, if inherited in one way, her stridhan and 
if in another way, not her stridhmi. Eeference is made HtmtiM 
to Mulla’s Hindu Law, 5th edition, page 134. The v. 
following decisions have been invoked in favour of each pbIsId. 
contention, e.g., Dehi Mangal Prasad Singh v. Mahadeo 
Prasad (1), Slieo Shankar Lai v. Dehi Sahai (2) and 
Lakshmi Narain Misir v. Musammat Sumarti Kiinwar 
(3). 

It appears to me that the matter has to be looked 
at in the following way. The family in question, 
though a Jain family, was governed by the Mitakshara 
law except so far as that law was varied by custom. In 
order to find out the custom set up we must refer to the 
Privy Council decision in Sheo Singh Rai v. Dakho (4). 

In this decision is set forth at length the evidence on 
which their Lordships came to the conclusion that the 
custom now set up was established. On page 700 a 
representative body of the leading members of the Jain 
community expressed the opinion that, in the absence 
of any son, a Jain widow succeeds to the estate of her 
husband, movable and immovable, in absolute right, (ii) 
that she can deal with it at pleasure and without restric- 
tion, and (iii) that she can adopt her daughter’s son 
without the authority of her husband, and that such 
adopted son would succeed to her deceased husband’s 
estate. The last five words “to her deceased husband’s 
estate’ ’ appear to me to be merely descriptive and cannot 
be invoked to mean that the investigators of the custom 
considered that the widow would hold the property as 
her husband’s estate. Even if they could be construed 
as having this meaning, they would merely represent an 
incidental and not authoritative view, it being no duty 
of the investigators to determine the implication of the 
facts they ascertained. On the other hand, in this state- 
ment of the custom, a distinction was made between the 

(1) (1912) I.L.R., 34 All., 235. (2) (1903) I.L.B., 26 All., 468. 

(3) (1924) I.L.R., 46 All., 439. (4) (1878) I.L.R., 1 All., 688. 
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_ finding tliat the widow succeeded in absolute right and 
the finding that she could deal with the estate at pleasure 
and without restriction. I sliould deem tlie first finding 
as meaning that the propcudy was taken by her as her 
stridhan. Apart from this, whatever distinction other 
^ schools may make between property with which the 
widow can deal at her will and property which is her 
stridhan, because the property comes to her in various 
ways, I am not able to hold, after considering the various 
decisions brought to my notice, that according to the 
Mitakshara school any distinction is made between the 
word stridhan and the expression “ property that the 
widow can deal with at pleasure The fact that other 
schools make such a distinction will not affect a consi- 
deration of the law according to the Mitakshara school. 
11 he dictum in various text-books and decisions as to 
Mitakshara law “that inherited property is never sfri- 
dhan is inapplicable to that law when overlaid by a 
Jain custom such as the one in question, no sucli cijstom 
being in contemplation of these authorities when ex- 
picssing the dictum. Consequently when a custom is 
proved as affecting persons otlierwisc subject to the 
Mitakshara school and that custom is said to confer on 
the widow a right to deal with property at lier will, I 
consider that this must mean tliat tlie property is her 
stridhan and will devolve as her stridhan. In tins view 
of the case,_ it is admitted that the plaintiffs can have 
no present right in the property. On the death of Mns- 
ammmat Bir Kunwar the property passed to her daugh- 
ters, and on the dcatli of the last of tliem it would pass to 
licr gro,n(]-davigl)tcrs and not to her grandsonB. 

It is said, however, that we are bound by the Privy 
Council decision reported in Sheo Shankar Lai v. Debi 
Sahai (1), and that that decision decides that under the 
ordinary rule of inheritance the grandson of a woman 

(1) (1903) I:L.R., 25 All., 468. 
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holding property as her stridhan will succeed in prefer- 1927 
€nce to her grand-daughter. Whether this is so, is the hukcm ~ 
second question with which I have to deal. I consider Ch.4nd 

that for the reasons stated in Ram Kali v. Gopal Dei (1), sital 

the Privy Council decision need not be held to lay down 
the law on this subject. A reference to the Privy Coun- 
cil decision relied upon will show that their Lordships ^shtoorth j. 
only considered one question of law. This question 
they have propounded at pages 468 and 469 in the fol- 
lowing words : — 

“This involved the question of law whether according 
to Benares law, by which the family was governed, the pro- 
perty on the death of Jagarnath descended as stridhan and 
went to her daughter, or whether it lost its character of stri- 
dhan and descended according to the ordinary rule of in- 
heritance to her sons, the* plaintiffs”. 

It is obvious that the legal question arising might 
have been equally well stated even if the words “to her 
sons, the plaintiffs’’ had been omitted. They were 
added on the obvious assumption that this was the lawt 
The respondents in that case were not represented, and 
thus had no opportunity of questioning the proposition 
involved. Nor does it appear that at any stage of the 
suit was an issue framed on the matter. If it was, 
there was no appeal on this issue. The assumption of 
a certain view of law in a judgement of the Privy Council 
for the purpose of deciding another question cannot, in 
my. opinion, be regarded as a binding decision. It has 
even less force than an obiter dictum; for it is not neces- 
sary to prove or decide what is admitted. 

Por the above reasons, I would concur with my 
learned brother in dismissing appeal No. 546, but on 
"the other hand I do not concur in allowing appeal No. 

545. I would dismiss that appeal also in concurrence 
with the District Judge but on a different ground. 

(1) (1926) I.L.B., 48 All., 648 (652). 
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[Walsh, J. concurred, witli besitatiou, in the 
order proposed.] 

By the Court. — Appeals Nos. 545 Jind 546 of 1925 
are dismissed with costs. 

Appeal diwiissed. 


Before Mr. JvHice Siilaiman ana Mr. Juftfire Banerji. 

KANH'AIYA L^AIj and others (objectors) v. G 14ND0 
(Petitioner)* 

Costs — Taxation of — Contested application for probate before 
a District Judge — High Court Rules, 1898, chapter XVI, 
rule 2 — General Rules (Civil), chapter XXI. rnles 22 
and 26. 

Held that the rule a()p!icable to the ta.\ation of costs in 
a contested app1ica.tion for probate before a District Judo'e is 
rule 26 of cliapter XXT of the General Buies (Civil) for subor- 
dinate civil courts. Such a, ]iroc.eeding' is not a. “suit” but 
a “ miscellaneous judicial ca.se.” Hiuidrahai Saheh v. The 
Collector of Behjauin (1) aiul Baijnath Prasad v. Sham 
Sundar Kuar (2), referred to. 

The facts of this case, so far as tliey arc necessary 
for the purposes of this report, appear from the Judge- 
ment of the Court. 

Pandit Shiam Krishna Bar, for the appellants. 

Munshi Narain Prasad Ashtehmia, for the reR|)on- 
dent. 

SuLAiMAN and Banerji, XT. : — Tliis appeal arises 
out of a probate proceeding and relates to the costs 
which have lieen taxed in the decree of tlic court below. 
It raises a question of principle affecting the practice 
in subordinate courts. An application for probate 
was made on the 18th of January, 1924, and on the 1st 
of March a caveat was entered. On the 30th of August 

* First. Appeal No. 479 of 1924, from a deuree of A. G. P. Piillan, 
District Pudge of Agra, dated the 30th of August, 1924. 

(1) (1908) 33 Bom., 256. (2) (1913) 41 Calc., 637. 
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evidence was recorded and probate was ordered to be 
granted to the applicant. The offi.ce of the District Kashaita 
J udge taxed the costs on the scale fixed for original 
suits. An objection was raised by the caveator to the 
amount taxed, but the learned Judge, relying upon 
chapter XVI, rule 2, of the High Court Rules, dis- ' 
missed the objection. 

In our opinion chapter XVI, rule 2, of the High 
Court Rules had no direct application to the case at all. 

The suits and applications spoken of there refer to 
suits and applications which are tried on the original 
side by the High Court itself and do not refer to suits 
tried by subordinate courts. The case had to be decid- 
ed in accordance with chapter XXI of the General 
Rules (Civil) for subordinate civil courts. A gradua- 
ted scale is prescribed for calculating fees in “suits, or 
appeals from original and appellate decrees in suits for 
money, effects or other personal property, or for land 
of other immovable property of any description, when 
such suits or appeals are decided on the merits after a 
contest.” On the other hand, rule 26 prescribes a 
different vscale for miscellaneous judicial cases. It is 
conceded that if rule 22 is not applicable then the only 
other rule which would apply would be rule 26. 

Rule 22 refers to suits and to appeals. It does 
not refer to applications. If therefore the probate 
proceedings are a suit, rule 22 would apply. 

Under the Probate and Administration Act of 
1881, which was in force when this case was decided by 
the court below, applications for probate are through- 
out the Act called “petitions” and the applicant is 
called “ petitioner.” Section 83 of the Act provides 
that in any case in which there is contention, the pro- 
ceeding shall take, as nearly as may be, the form of a 
suit, according to the provisions of the Code of Civil 
Procedure, in which the petitioner for probate shall be 

16 ad. 
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the plaintift’, and the person who nia,Y have appeared 
as aforesaid to oppose the grant shall be the defendant. 
In onr opinion this section, instead of lielping the res- 
pondent, is really against liini, for it clearly implies 
that the proceeding is not itself a suit but is to take, as 
nearly as may be, the form of a suit. If the |)roGced- 
ing were itself a suit, there would be no necessity to 
say that it should take the form of a suit when there is 
a contention. In the case of Sn.ndrahad Saheb v,. The 
Collector of Belgaum (1) a Bench of the Bombay High 
Court held that the preceedings in an administration 
case were not a suit. A vsimilar view was expressed in 
the case of Baifnath Prasad v. Sham Stindar Knar (2). 

Tliis view is further strengthened by tlie 
circumstance tliat in tlie corresponding High Court 
Eules, chapter XVI, rule 2, tlu' huiguage is 
“in a suit and in an appeal from the original 
decree in a suit for money, ('ffc'cts or other 
personal property, or for land and otlier imnuw- 
able property, or for specific performance, or for an in- 
junction, or for damages in a suit under section 42 of 
Act I of 1877, and in a contested application for pro- 
bate or letters of administration.” It is obvious that 
a contested application for probate is mentioned sepa- 
rately and is not considered to be included in the ex- 
pression “ in a suit.” It was apparently considered 
that in a contested probate proceeding in the High 
Court the scale of counsel’s fee should be the same as 
that of original suits, and it is on that account that 
such an application was expressly mentioned in rule 2. 

We are therefore of opinion that the rule, ajipli- 
cable to the case was rule 26 of chapter XXI, Ccucral 
Rules (Civil) for civil courts and not rule 22, and that 
the taxation of the costs was not correct. 


(1) (1008) I.L.R., 33 Bom., 266 


(2) (1913) I.L.R., a Calc., 637. 
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The last ground of appeal is based on the circum- 
stance that the applicant engaged a vakil on the 26th 
of January, *1924, who filed a certificate of fees on the 
1st of March, 1924, on which date caveat was entered. 
Later on, on the 30th fo August, 1924, he wished to 
offer himself as a witness and asked- the permission of 
the court to do so. The permission having been 
granted, he was examined as a witness. He did not 
however subsequently take any part in the conduct of 
the proceedings. The contention on behalf of the ap- 
pellant is that his certificate of fee should not be taken 
into account. 


1927 

Kanhaiya 

Lal 

V. 

Gbndo. 


It is likely that the pleader did not expect that 
the application would be contested and he would have 
to appear as a witness because he had been consulted 
in the preparation of the draft. Had he expected 
that his evidence would be required, we assume that 
he would have considered it undesirable to agree to be 
engaged in the case. Under the circumstances we are 
of opinion that the certificate filed by him before he 
was examined as a witness cannot be ignored, especial- 
ly when permission was granted to him by the Judge 
to give evidence in the case. The appeal is according- 
ly allowed and the amount of costs entered in the 
decree of the court below varied, so as to bring it in 
harmony with the scale prescribed in rule 26. The 
appellant will have the costs of this appeal- The 
costs of this appeal, however, will have to be calculated 
in accordance with the High Court Rules. 

Appeal allowed- 


I 
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APPELLATE CRIMINAL. 


Before Justice Sir Cecil Walsh and Mr. Juslfce Kendnll. 

EMPEEOE BISHUN DAT'D and ano'i'hehA 

Criminal Procedure Code, section 164 — Act No. 1 of 1872 

(Indian Evidence Act), seGtio77S 146 and 155— Lhnitations 

of use of statement made under section 164. 

A previous statement of a witness recorded under section 
164 of the Code of Criminal Procedure can be used as provided 
Tor by sections 145 and 155 of the Indian Evidence Act, 1872; 
but it cannot be used as substantive evidence of the facts de- 
posed to therein. 

Bomanji Cowasjee v. The Chief Judge and the Judges 
of the Chief Court of Loioer Burma (1), and Emperor v. 
Cherath Choyi Kutti (2), referred to. Puttu v. King- 
Emperor (3), followed. 

■ The facts of this case sufficiently appear from the 
judgement of tlie Court. 

Munslii Kuniuda Prasad and Pandit M. N. Raina,. 
for the appellants. 

The Government Advocate (Pandit Ihiia Shankar 
Bafj'ai), for the Crown. 

Walsh and Ebndall, JJ. ; — In this case, wliich is. 
an appeal by two men who have been condemned to death 
under section 302, Indian Penal Code, a serious question 
arises as to the admissibility, for the purpose of proving 
facts against the accused, of certain statements, which 
were undoubtedly admissible for the purpose of impeach- 
ing the credit of some of the witnesses who were called. 
The matter is of importance and not free from difficulty, 
and there appears to be no decisive authority in tins High- 
Court. It is absolutely necessary for us to decide the 
point as a point of law, because if, as is the case, we 

♦Criminal Appeal No. 445 of 1^7, from an order of Piare Lai, Addi- 
tional Sessions Judge of Kumaiin, dated the 15th of April, 1927. 

(1) a906) L.K., 34 I.A., 56. (2) (1902) 26 Mad., 191. 

(3) (1914) 17 Oudh Cases, 363. 
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are of opinion that these statements ought not to be used 
as evidence of the facts contained in them against the ac- empbeob 
cused, we shall have to decide the appeal upon the other bisW 
evidence in the case, the learned Sessions Judge having 
taken these statements into account in deciding to convict 
the appellants. 

The matter arises in this way. A witness was called 
at sessions by the prosecution for the purpose of proving 
a particular fact against one of the accused, which could 
be used to corroborate a confession of his co-accused. 

The witness said that he knew nothing about it at all. 

He was then asked if he had not made a statement under 
section 164 of the Code of Criminal Procedure. He 
undoubtedly had. Before the case was initiated in the 
court of the Magistrate who committed it for trial, the 
witness had been put on oath before a Magistrate and had 
made a statement of what he alleged to be his knowledge 
of the relevant facts, containing certain definite allega- 
tions against the accused. . He admitted at sessions hav- 
ing made the statement — indeed he could hardly do other- 
wise — as it was made on oath and taken down in writing. 

He then alleged that it was false and that he had been 
tutored to make it by the police. 

The question is whether these previous statements, 
and the evidence which they contain against the accused, 
can be .used against the accused. 

The two relevant sections appear to be sections 145 
and 155 of the Evidence Act. Section 145 permits a 
witness to be cross-examined as to a previous statement 
made by him which has been reduced to writing, and to 
be contradicted by such writing which can be proved for 
the purpose of contradicting him. Section 155 enables 
his credit to be impeached in a manner therein provided 
^‘by proof” (to quote sub-section 3) “of former state- 
ments inconsistent with any part of his evidence which 
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is liable to be contradicted.’' It I'oilows therefore that 
in this case the statement made undc'r section I()4 of tlie 
Code of Criminal Procedure was pro})tu’ly admitted and 
did in fact impeach tlie credit of tlie witness. Tlie ques-'’ 
tion is wlietlier its legitimate use can bo (tarried beyond 
tliat stage. If it is to be used as the learned Sessions 
Judge has used it, then it is adding sonietliing to what the 
■witness has not said at sessions, and it is not nuu'ely im- 
peaching liis testimony, but supplementing it. We are 
of opinion that tlie sections do not justify this procedure. 
It is necessary to refer to only three authoritii's. In the 
case of Bcnnanjee Gowasjee v. The Chief Judge (nid the 
Judges of the. Chief Court of Jjower Burma (1) a barrister 
wuis charged with improper conduct as a, [irosei'uting 
counsel. One of the charges was that he had suggested 
brilx'ry to somebody connecti'd wdth the case, hdio 
pi-osecutor denied that the bai'rister liad advist'd him to 
bribe. The prosi'cutor was cross-e.xainined as to whether 
he had not said to another advocaite engaged in the case 
that the advocate accused had suggested bribery to him. 
Idle prosecutor denied it. The barrister was then called 
to prove that the witness luul made a statement to him 
of that fact. Tlie Privy Council held that that evidence 
by the barrister was insufficient to prove the facts wdiich 
had been found by the courts below, and could not avail 
to contradict the jirosecutor’s sworn denial. In other 
words, they held that even thougli the court believed the 
barrister and did not believe the prosecutor, there would 
still be no evidence by the prosecutor that the accused had 
advised him to bribe. That case is not on all fours with 
the {iresent case, because in tliat case tliat witness, whose 
credit was impeached, had never given a-ffirmati\'e evi- 
dence of the fact which wuis sought to be [iroved. The 
affirmative evidence came from the mouth of the witness 
who was called to contradict him. In this case the 

111 (1900) Ti.K.. 34 Ind. App-. 53. 
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witness admits having made the statement on oath, and 
therefore this case is stronger, and the decision of the 
Privy Council is not decisive and, if it stood alone, we 
might consider that the distinction entitled us to depart 
from the rule there laid down. But a single Judge in the 
case of Emperor v. Gherath Ghoyi Kuti (1) has held gene- 
rally that previous statements used under section 165, sub- 
section 3, for discrediting the evidence of a witness, can- 
not be used as substantive evidence against the accused. 
In that case they had been rejected at sessions, and the 
High Court upheld that rejection on appeal by Govern- 
ment. We adopt and follow the very clear and reasoned 
decision upon the point by our brother Lindsay, when 
sitting as Judicial Commissioner of Oudh, in the case of 
Puftu 'V. King-Emperor (2). With reference to similar 
statements taken under section 164, he says : 

“ They were, it is true, admissible under the provisions 
of sections 145 and 155 of the Indian Evidence Act for the 
purpose of contradicting the statements made by these 
witnesses in court, but they were not admissible for any other 
purpose. They were statements which were made behind ' 
the back of the accused, and which he had no opportunity 
of cross-examining. They were not statements to which the 
provisions of section 288 of the Code of Criminal Procedure 
applied. That section enacts a special provision for the ad- 
mission against the accused at a sessions trial of a statement 
made by a witness in the court of the Committing Magistrate 
after the accused has had a proper opportunity for cross- 
examination.” 

We agree with these observations and with that deci- 
sion, and we hold that the Sessions Judge ought not to 
have relied upon this statement as evidence against the 
accused, and the appeal must he decided upon the balance 
of the evidence. 

[The judgement then discussed the other evidence 
and dismissed the appeal. 1 
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Before Mr. Jmticr A/ilitrortJi (uid Mr. Jii.sllee Sen. 

SHEO NARAIN (Plaintiep) o. EAST INDIAN RAILWAY 

n)KI‘'KNDANT').'* 

Act No. IX of 1890 (Indian Baihiiays Act), tsection 76 — 
Risk-note form B — Neffliffcru^e — Burden of proof — .ict 
No. IX of 1872 (Indian Contract Act), sections 151, 152 
and 160. 

Held, on a. construction of “risk-note form B’’ that, 
where a plaintiff is claiming damages from a railway com- 
pany for the loss of entire packages belonging to one consign- 
ment, after tlie plaintiff has giTcn evidence f)f the loss, it is 
for tlie dt'fendaiit company to allow (haf; llu're lias been no 
wilful neglect on their part, a.nd by “wilful neglect” is meant 
the. failure to take such jirccnvitiona as a. ])rudent man ivonld 
in respect of his own goods take to ])ro\-iile against such loss 
or theft as a prudent man would contemplate as not mi'rely 
possible, hut as likely. Bast Indian Baihoay Co. v. Nafimial 
Bella, ri Lai (!),■ and Hast Indian Baihaay Co. v. Sri Ram 
Mahadeo (2), not followed. IT. C. Sniitli. Ltd., v. Great 
Western Railiraii Go. Id), disf inguisluHl. 

The facts of this case sufficiently apiiear fi-oin the 
judgement of the Court. 

Munslii Daniodar Das, for tlie apix'lhvnt. 

Pandit Ladli Prasad Zutshi, for tiu' respondmit . 

Ashworth and Sen, JJ. :--Tliis second a])|)eal 
arises out of a, suit brought by the pla.in1;iff aippellant, 
Sheo Narain, agiiinst the East India, n Railway 
Company for damages on a.ee,ount of the 
failure of the defendant to deliver a consignment of 
ghfle in its entirety. The- consignment consisted of 

■^SftcODil Appeal Nn, 131^7 of 1925, from a (Ivvnw of Miiliammad Said- 
oddiM, Seeond. Additional Subordinate .Tudjij'e. of Allaliabad, dat(h1 Ibe aimt, of 
Marcli, 1925, modifying a decree of Midiammad 'ratp Khan, Miinsif of 
Ai’u'ilialiad West, dated the 17th of December, 1924. 

(1) (19171 T.L.E., 39 AIL, 418. (2) (1923) I.Ti.R , 46 AIL, 125 

(3) (1922) 1 A.O., 178. 
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some bags of rice and 185 tins of ghee, each containing 
20 seers, despatched at Maihar for delivery to the 
plaintiff at Allahabad. It is common ground thai the 
consignment was in a waggon that arrived safely at 
Allahabad with the seals intact on the 22nd of April, 
1923. The evidence shows that the waggon was in the 
goods shed on the 27th of April, 1923 : it is not clear 
whether it was kept outside up to that date. On that 
■date the c-haulddar reported that its seals were broken. 
The goods were checked on the 2nd of May, 1923, 
and found short. They were delivered to the plaintiff 
on the 2nd of May, 1923. The shortage was as fol- 
lows : 13 tins were missing and in 3 other tins the 
amount of ghee was only 8 seers instead of 20 seers. 
The value claimed was Es. 561-5-0. The defence 
was that the consignment was despatched under risk- 
note form B which protected the railway company 
from any loss occasioned otherwise than by wilful neg- 
lect, and that there had been no wilful neglect on the 
part of the railway company or on the part of its ser- 
vants. The trial court held that in the circumstances 
of the case it was for the defendant to prove that the 
railway company had taken such care of the goods in 
'dispute as a man of ordinary prudence would have 
taken. It found that the theft of the ghee occurred 
after arrival at Allahabad station and came to the con- 
clusion that it was due to theft by the railway servants. 
It gave a decree for the loss of the contents of the 13 
tins of ghee but dismissed the claim as to the shortage, 
in the- three tins, holding that the railway company 
was protected by the risk-note from responsibility for 
this shortage. 

In appeal, the Additional Subordinate Judge of 
Allahabad set aside the decree of the trial court and 
'dismissed the suit on the ground that the burden of 
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proving wiful neglect or theft by tlie railway adini- 
nistration or its servants was on tlie plaintiff and lie 
had failed to sustain this burden. The plaintiff 
appealed. 

In tills second appeal the six grounds taken in the 
niemorandnni of appeal have not been argued. The 
only ground taken is that the lower appellate court 
came to a wrong conclusion by incorrectly placing the 
burden of proof of wilful neglect on the plaintiff. 
There is, however, one ground, namely, the fifth in 
the memorandum of appeal, whicli takes up tlie broad 
plea that the defendant was not protected by the risk- 
noti'. The counsel for the defendant respondent raised 
no objection to the appeal being argued on the lines 
stated. Accordingly we think it permissible to decide 
this appeal on the question whether the lower appel- 
late court’s dismissal of the suit was vitiated by in- 
correct placing of the burden of proof. At the same 
time we would point out the extreme risk run by an 
appellant in formulating the grounds of appeal abso- 
lutely at random and then asking the court to interfere 
with the decree of the lower appellate court on a differ- 
ent ground . 

Under section 160 of the Contract Act the railway 
company, as bailee, was bound to deliver the goods con- 
signed in the condition in which they were consigned,, 
but this duty was subject to certain exceptions. One- 
wa.s that tlu' railway company was only liound to take 
as much care of the goods as a man of ordinary pru- 
dence would under similar circumstances take of his- 
own goods of the same bulk, quality and value', as the 
goods consigned, (see section 151 of the Contract Act).. 
It was not responsible for any loss, destruction or de- 
terioration if this amount of care was taken (see. 
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section 152). Now, this being an exception, the bur- 
den of proving the exception was on the railway com- 
pany. Moreover, the circumstances in which the loss ®. 
and damage occurred were especially within the know- indun 
ledge of the railway company. So, under the ordinary 
laws of evidence, the burden of proving that sufficient 
care was taken was on the railway company. To 
make this clear beyond all doubt, section 76 of the 
Indian Railways Act (IX of 1890) enacts that in any 
suit for loss, destruction etc., of goods, it shall not be 
necessary for the plaintiff to prove liow the loss or des- 
truction was caused. It has been argued, however, 
by respondent’s counsel that the burden of proof placed 
on the railway company by these provisions of the law 
was shifted by the fact that the plaintiff signed what 
is known as risk-note form B. This risk-note amounted 
to a contract that — 

“the consignor would not hold the railway responsible 
for any loss except the loss of a complete consignment or of 
one or more complete packages forming part of a consignment 
dne either to the wilful neglect of the railway administration 
or to theft by or to the wilful neglect of its servants, etc’’. 

It also provided that the term “ wilful neglect ” 
should not be held to include fire, robbery from a 
running train or any other unforeseen event or acci- 
dent. We fail to see how this risk-note could shift 
the burden of proof. Its only effect was to limit the 
extent of the railway’s responsibility. We hold, there- 
fore, that the lower appellate court was wrong in pla- 
cing on the plaintiff the burden of proving wilful 
neglect. It was for the railway company to disclose 
the facts and show that they were inconsistent with 
wilful neglect. The counsel for the respondent ad- 
mitted, indeed he volunteered, that there was little 
information disclosed by the evidence of the facts. 
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He said that the goods train was kept in a siding outr 
side the goods-shed for some time until there was room 
in the goods-shed for unloading the train. It is suffi- 
cient to say that the evidence failed entirely to show 
what were the risks of theft from the waggon and 
what precautions were taken to meet those risks. 

We would here state that we were not referred in 
the argument of this appeal to any evidence. We ac- 
cordingly had to accept what was stated in the judge- 
ments of the courts below as mainly correct. 

We find then that the evidence did not suffice to 
justify a finding that there had been no wilful neglect 
by the railway company. At one time in his argument 
in this appeal counsel for the respondent seemed to 
suggest that the fact that there was a chaukidar was 
sufficient to show that there was no wilful neglect. 
The mere appointment of a chaukidar would not ap- 
pear to us to exclude the possibility of wilful neglect. 
Again, respondent’s counsel argued that wilful neglect 
meant neglect intended to bring about a theft. This 
appears to us a desperate argument. The definition 
of “ wilful neglect ” in the- risk-note appears to us 
to mean — 

“the failure to take such precautions as a prudent man 
would in respect of his own goods take to provide against such 
loss or theft as a prudent man would contemplate as not 
merely possible but as likely”, 

fire and robbery from a running train being given as 
instances of events so exceptiional or impossible to 
guard against as to justify absence of precautions. It 
is clear that theft from a waggon within the railway 
station, when the waggon is merely sealed, was a very 
probable contingency in the absence of definite pre- 
cautions. We know vaguely the risks, but we do not 
know the precautions, from the evidence; and the rail- 
way company must suffer for their failure to prove 
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these precautions.' It may be that the railway com- 1927 

pany could prove such precautions or even that they Sheo 

have proved, such precautions, but the evidence has not 
been printed and their counsel has not indicated or 
attempted to indicate any, beyond saying that there was Bailwat- 
a cTiaukidar there. 

It is urged, however, by counsel for the railway 
company that there is strong authority for the view 
that under the terms of the risk-note the burden of 
proving wilful neglect was on the plaintiff. The risk- 
note runs as follows : — 

“I, the undersigned, do in consideration of such lower 
charge agree and undertake to hold the said railway adminis- 
tration harmless and free from all responsibility 

for any loss, destruction, or deterioration of, or damage to 
the said consignment, from any cause whatever except for 
the loss of a complete consignment or of one or more complete 
packages forming part of a consignment due either to the wil- 
ful neglect of the railway administi’ation, or to theft by or 

to the wilful neglect of its servants employed by them 

before, during and after transit over the said railway .... : 
provided the term “wilful neglect” be not held to include 
fire, robbery from a running train or any other unforeseen 
event or accident.” 

There is nothing in these terms which purports to 
govern the question of burden of proof. The burden 
of proof will, therefore, be the same as if the risk-note 
had not been signed and, as shown above, we are of the 
opinion that the burden of proving proper precautions 
rests, apart from the risk-note, on the railway company. 

We have, however, been referred to the decision of the 
House of Lords, H. G. Smith, Ltd., v. Great Western 
Railway. Go., (1). We would distinguish this deci- 
sion on the ground that it dealt with a risk-note con- 
taining different terms from risk-note form B. In the 
risk-note considered by their Lordships the consignor 
relieved the railway company from, all liability for 

: U) (1922) 1 A.O.,' 178 (183). 
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loss, damage, etc., except by the proof that such loss, 
damage, etc., arose from the wilful misconduct of their 
servants. Their Lordships held that these words 
amounted to a contract by the consignor that he would 
not be entitled to compensation unless he proved the 
wilful misconduct of the railway company. Lord 
Buckmaster made the following remarks : 

“It is perfectly true that this results in holding that the 
apparent protection afforded to the trader is really illusory , 
it practically gives him no protection at all, for it is often 
impossible for a trader to know what it is that has caused the 

loss of his goods The explanation of the loss is 

often within the exclusive knowledge of the railway company , 
and for the trader to be compelled to prove that it was due 
to wilful misconduct on the part of the railway company’s 
servants, is to call upon him to establish something which it 
may be almost impossible for him to prove. Nonetheless, 
that is the burden that he has undertaken”. 

It will be seen that the risk-note before their 
Lordships was one which required positive proof of 
wilful misconduct. Their,' Lordships, therefore, in 
effect, held, that the plaintiff could not rely upon mere 
negative proof of want of sufficient precautions. The 
risk-note before us, form B, says nothing about proof, 
and on this ground we would distinguish it. We may 
m.ention that recently a new form of risk-note, form H, 
has been issued by the railway company to take the 
place of risk-note form B. That risk-note provides for 
the consignor holding the railway administration free 

from all responsibility “ except upon proof 

that such loss, destruction, etc., arose from the miscon- 
duct of the railway administration servants.” Ap- 
parently this form was issued with the specific purpose 
of making the judgement of the House of Ijords appli- 
cable. This conjecture is strengthened by the fact that 
in the new form H an endeavour has been made to meet 
the objection of their Lordships that the risk-note was 
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unfair to the tradesmen, inasmuch as the risk-note also 
contains an obligation on the railway company that the 
railway administration shall be bound to disclose their 
dealings with the packages in transit and to give 
evidence thereof. It appears then that it was recog- 
nized by the Government (which is required to approve 
of the form of risk-notes) when approving the new rule, 
that the House of Lords’ decision could not be invoked 
in favour of the railway company under the old form 
B. Then we have a two- Judge decision of this Court. 
East Indian Railway Company v. Nathmal Behari Lai 

(1) , where it was held that under risk-note B “ it lies 
upon the consignor claiming damages to show that the 
loss was occasioned by the theft or wilful neglect of the 
company’s servants-” In this case there was a theft 
between the last station but one before Cawnpore and 
Cawnpore on a- running train. The evidence in this 
case justified a finding on the facts that there was no 
wilful neglect to take the necessary precautions by the 
railway company. All the usual precautions were 
proved to have been taken. The decision would, there- 
fore, appear to have been justified on the facts, without 
invoking the reason that the burden of proof lay on the 
plaintiff. So far as that ruling is authority for hold- 
ing that the burden of proof, in the absence of any 
evidence as to precautions being taken, should be placed 
on the consignor, we are not disposed to agree with it. 
Then we have a single Judge decision of this Court, 
East Indian Railway Company v. Sri Ram Mahadeo 

(2) . This decision was based on the case of East Indian 
Railway Company v. Nathmal Behari Lai (1) and 
on the House of Lords’ decision referred to. As we are 
not disposed to follow the former and have distinguish- 
ed the latter, this decision of a single Judge should not, 
in our opinion, be followed. There are many decisions 

a) (1917) I.L.E., 39 AH., 418. (2) (1923) I.L.R., 46 AH., 125. 
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which impose on the plaintiff, in such a case as this, the 
initial burden of proof, but differ as - to the exact 
amount of proof which will shift the burden of proof. 
We agree that it is for the plaintiff to prove non-deli- 
very, and so far the initial burden of proof is on the 
plaintiff. On such proof the burden would, in our 
opinion, shift to the railway company to show that they 
took reasonable precautions. A very little evidence in 
this direction may again shift the burden of proof. In 
the present case counsel for the railway company has 
only pointed to the fact that there was a chaukidar at 
the Allahabad railway station. This, as stated above, 
we do not consider to. be sufficient evidence to shift the 
burden of proof. 

We hold, therefore, that the lower court was 
wrong in putting the burden of proof on to the plain- 
tiff. On this ground we set aside the decree of the lower 
appellate court and restore that of the trial court, 
The plaintiff will get his costs in this and in the lower 
appellate court. 

Appeal allotoed. 


RE VISIONAL CIVIL. 


Before Mr. Justice Dalai. 

SUEAJ PEABAD and another (Applicants) v. BALDBO 
(Opposite party).* 

.Act No. IX of 1887 (Provincial Small Cause Courts Act), sec- 
tion 17 — Act No. IX of 1908 (Indian Limitation Act), 
schedule 1, article 164 — Application for re-hearing — • 
N.ecessity for furnishing security within time. 

The giving of security within the time limited by article 
164 of the first schedule to the Indian Limitation Act, 1908, 
is a necessary condition precedent to the entertainment of an 

*Oivil Bevision No. Ill of 1927. 


VOL. L.] ALLAHABAD SEEIES. 255 

application under section 17 of the Provincial Small Cause 1927 
Courts Act, 1887, for the re-hearing of a suit which has been 
decreed ex parte. Badlu Singh v. Panthu Singh (1) and Pbasad 
Assan Mohammad Sahib v. Rahim Sahib (2), referred to. baldbo. 

This was an application for revision of an order 
passed by the Additional Munsif of Farrukhabad in a 
Small Cause Court suit allowing a judgement-debtor’s' 
application for the re-hearing of the suit, which had been 
decreed ex parte. 

The facts of the case sufficiently appear from the 
judgement of the Court. 

Munshi Shanihhu Nath Seth, for the applicants. 

Munshi Baleshwari Prasad, for the opposite party. 

Dalal, J. — A decree was passed by a Court of 
Small Causes at Farrukhabad, on the 8th of December, 

1926, and was transferred for execution to the court' of 
the Munsif of Tilhar in the Shahjahanpur District. 

The judgement-debtor Baldeo was arrested in execution 
of the decree and in the Tilhar court he gave security of 
a third person for his appearance in the Tilhar court on 
the 30th of April, 1927. Subsequently, on the 9th of 
March, 1927, he applied to the Farrukhabad court for 
re-hearing, but at that time did not deposit in court the 
amount due from him under the decree, nor give security 
for the performance of the decree. His petition of re- 
hearing was granted on the 29th of March, 1927, the 
Farrukhabad court holding that sufficient security was 
given op the 4th of March, 1927, and there was no 
necessity for the filing of fresh security. In this opinion 
the lower court was mistaken, because the security given . 
in the Tilhar court was not for the satisfaction of the 
decree but for the appearance of the defendant in that 
court on the 30th of April, 1927. The plaintiff, if he . 

(1) (1922) 21 A.D.J., 173. (2) a920) LL.E., 43 Mad.. 679. 

17AD. s 
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obtained a decree, would not be able to recover it from 
the surety who gave security at Tilhar. 

The provisions of section 17 of the Provincial Small 
Cause Courts Act, No. IX of 1887, are mandatory and 
the court does not acquire jurisdiction until cash is de- 
posited or security is given. This has been held by this 
Court in Badlu Singh v. Panthu Singh (1). A Pull 
Bench of the Madras High Court held in 1920 that these 
provisions were mandatory and the deposit may be made 
and security given within the period prescribed by the 
law of limitation for applications for re-hearing, i.e., 
article 164 of the Limitation Act of 1908 : Assan Moham- 
ed Sahib v. Rahim Sahib (2). In the present case, even 
accepting that the defendant became aware of the decree 
against him on the 4th of March, 1927, the date of the 
security given in the Tilhar court, the security in the 
Farrukhabad court was not given till the 12th of April, 
1927, i.e., more than 30 days after the time allowed 
under the Limitation Act for an application for re- 
hearing; , 

On behalf of the respondent Mr. Baleshioari Prasad 
pointed out that the applicant plaintiff had taken Es. 5, 
which the lower court had fixed by way of damages for 
, re-hearing, and argued that the appellant had submitted 
to the order and could not appeal. The question here, 
‘however, is of jurisdiction and no action of any party can 
confer jurisdiction on the court where it does not exist. 

I hold that the lower court acted without juri«diction, 
set aside its order of 29th of March, 1927, and restore 
the decree of the 8th of December, 1926. 

No costs are allowed here. 

Application allowed. 

(1) (1922) 21 A.L.J-., 173. (2) (1920) I.L.R., 43 Mad., 679. 
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APPELLATE CIVIL. 


Before Mr. Justice Sulaiman and Mr. Justice Banerji. 

AZIZ AHMAD (Defendant) v . NAZIE AHMAD (Plain- 

tiff) and NAJIB-ULLAH KHAN and others (Defen- 

DANTS).* 

Muhammadan law — Pre-emption — Shaft khalit — Ownership of 
tree with overhanging branches — Plot divided by kachcha 
road over which the public had a mere right of tray 
toithout ownership of the soil. 

In a suit for pre-emption under the Muhammadan law 
the property sold consisted of undivided shares in a plot of 
land adjoining the plaintiff’s house. This plot was divided by 
a kachcha road over which the public had a right of passage, 
but the land of the road was not public property. 

Held that the plaintiff was entitled to pre-empt the whole 
plot, and not merely the portion on his side of the kachcha 
road. 

Held also that the fact that the branches of a tree project 
over the land of a neighbour does not give the owner of the 
tree any right as a shaft khalit. 

Hari Krishna Joshi v. Shankar Vithal (1), and Abdul 
Shakur v. Abdul Ghafur (2), referred to. 

The facts of this case, so far as they are necessary 
for the purposes of this report, appear from the judge- 
ment of the Court. 

ManlYi MukMar Ahmad, for the appellant. 

Pandit Uma Shankar Bajpai, for the respondent. 

Sulaiman and Banerji, JJ. : — This is a defendant’s 
appeal arising out of a suit for pre-emption on the basis 
of Muhammadan law. The plaintiff’s claim is based on 
an alleged right as a shaft khalit. The property sold 


*Second Appeal No. 1157 of 1926, from a decree of L.. Johnston, 
District Judge of Pilibhit, dated the 6th of January, 1926, confirming a 
decree of Lai Bhagwati Dayal Singh, Mtinsif of Pilibhit, dated the 6th of 
October, 1925. 

(ly (1894) I.L.R., 19 Bom., 420. (2) (1910) 7 A.L.J., 641. 




(2) (1910) 7 A.L.J., 641. 
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consists of undivided shares in a plot of land adjacent 
to the house of Nazir Ahmad, plaintiff. There is also 
a tamarind tree standing in the compound of Nazir 
Ahmad which overhangs its branches on the spot in 
question. This plot is divided into two portions by Avhat 
is called a kachcha public road, but the plot appears to 
be one plot and there has been no partition of the shares 
of the co-sharers. 

The learned Judge has held that Nazir Ahmad has 
no right to claim to be a shaft khalit, because his tree 
spreads branches over the neighbouring land. He has re- 
lied on the case of Hari Krishna Joshi v. Shankar Vithal 
(1) as authority for the proposition that the overhanging 
brandies confer no right of easement to the owner of the 
tree. It also appears to us that this circumstance does 
not give the plaintiff rights as a shaft khaUt. In the 
foot-note to chapter II, page 481 of Baillie’s Muham- 
madan Law, volume I, it is noted that 

“though rights of water and way are given as examples, 
it does not appear that a khalit in any other right than this 
has the right of pre-emption.” 

We must, therefore, reject this claim. 

As regards the further claim that Nazir Ahmad’s 
drain flows through this plot, the learned Judge ha^ found 
that this drain in reality did not exist, but w'as’ a tem- 
porary arrangement invented for the purposes of this 
litigation. This claim must also be rejected. 

The defendants, however, contend that inasmuch as 
the kachcha public road passes through the plot, the 
portion which lies away from the house should not be 
allowed to be pre-empted. It does not, however, appear 
that the land covered by this road belongs to the public. 
The land is in reality a part of this plot, though the public 
have a right to pass through it. Under these circumr 

stances, the finding of the court below that the whole area 
: (1) (189h I.L.R., 19 Bom., 420. 
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is a compact one must be accepted and the plaintiff is , 
entitled to pre-empt the whole of that plot: Ahdul 
Shakurv. Abdul GJiafur (1). 

We accordingly dismiss the appeal with costs. 

A'p'peal dismissed. 

Before Mr. Justice Mukerji and Mr. Justice Ashworth. 
PEAEE MOHAN PEASAD (Decree-holder) v . EACjHU- 
NATH LAL and another (Judgement-debtors).* 

Givil Procedure Code, order XXI, rule 2, sub-rule (3) — Act 
No. IX of 1908 (Indian Limitation Act), section 20 — Exe- 
cution of decree — Limitation — Certification of previous 
payments. 

If a decree-holder’s application for execution is barred 
by limitation, he cannot save the situation by pleading a pre- 
vious payment of interest alleged to have been made before 
limitation had expired and asking the court to certify such 
payment then and there, i.e., when execution was already 
time-barred. Baijnath v. Panna Lai (2), Gokul Chand v. 
Bhika (3), Chattar Singh v. Amir Singh (4), Eusuffzeman 
Sarkar v. Sanchia Lai Nahata (5), Pandiirang v. Jagya (6), 
Masilamani Mudaliar v. Sethuswami Ayyar (7), and Sheikh 
Elahi Bux v. Nawab Lall (8), referred to. 

The facts of this case were, briefly, as follow’^s ; — 
The decree-holder obtained the decree in question on ^ 
the 29th of October, 1919. The first application 
for execution was made on the 18th of March, 1922. 
The second application was made on the 12th of October, 
1925, that is to say, more than three years after the date 
of the first application. On the face of it, the application 
would be time-barred. The decree-holder however, 
alleged in the application for execution that between the 

*Second Appeal No. 1321 of 1926, from a decree of All Ausat, District 
Judge of Ghazipur, dated the 8th of April, 1926, confirming a decree of 
S. Zillur Rahman, Munsif of Ballia, dated the 19th of December, 1925. 

(11 (1910) 7 A.D.J., 641. • (21 (1924) I.L.R., 46 All., 635. 

(8) (1914) 12 A.L.J., 887. (4) (19161 I.L.E., 38 All., 204. 

(51 (1915) I.L.R., 48 Calc., 207. (6) (1920) I.L.R., 45 Bom., 91. 

(7) (1917) I.L.R., 41 Mad., 251. (8) (1919) 4 Pat. L.J., 159. 
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14th of May, 1923, and the 22nd of September, 1925, he 
received several payments towards interest, and his case 
is that these payments save limitation. The court re- 
fused to execute the decree for want of a certificate of pay- 
ment on behalf of the decree-holder. Thereupon, on 
the 14th of October, 1925, the decree-holder made an 
application certifying the payments. . The judgement- 
debtor appeared (it appears without any notice) and con- 
tended that the application for execution was time-barred. 
Both the courts below held that the application was time- 
barred, and the decree-holder appealed. 

Pandit Amhika Prasad Pande, for the appellant. 

Munshi Shiv Dihal Sinha, for the respondents. 


The judgement of Mukbrji, J., after setting out the 
facts as above, thus continued : — 


In this Court the learned counsel for tlie appellant, 
who has argued the case extremely well, has put forward 
before us two contentions in support of his appeal. His 
first contention is that the statement contained in the 
application for execution, that certain payments towards 
interest had been received prior to the execution applica- 
tion and on certain specified dates, would serve the 
purposes of certification, as contemplated by order XXI, 
rule 2 (3). His second contention is that, at any rate, 
his certificate of the 14th of October, 1925, that pay- 
ments had been received, would be good enough for the 
purpose of removing the bar imposed by order XXI, 
rule 2 (3). 


As regards the first point, the learned counsel has 
frankly admitted that the trend of rulings in this Court 
is against him. He has quoted the rulings that are 
against him and these rulings are all mentioned in the 
latest ruling on the point, viz., Baijnath v. Panna Lai 
(1). He has argued that the first case in this Court, 

(1) (1921) I.L.E., 46 All., 638. 
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viz., Gokul Ghand v.. Bhika (1), does not go entirely 
against him inasmuch as Knox, J. mentioned it as an im- 
portant matter that the factum of payment was not men- 
tioned in the proper column in the execution application. 
In the cases of Ghattar Singh v. Amir Singh^Qi) and Baij- 
nath V. Banna Lai (3), the learned counsel pointed out, 
the expressions ‘ ‘ certified ’ ’ and ‘ ‘ recorded ’ ’ have been 
mixed up by the addition of the word “ and ” in the 
judgements, while there is the word “ or ” in the Code 
itself — order XXI, rule 2 (3). He has also pointed out 
that almost all other High Courts have held that a 
contemporaneous statement as to payment with the 
application for execution itself is good enough to satisfy 
the provision of sub-rule (3), rule 2, order XXI, Civil 
Procedure Code. He has quoted for his authority the 
cases of Eusujfzeman Sarkar v. Sanchia Lai Nahata (4), 
Pandurang Balkrishna Golvankar v. Jagya Bhau 
Bhagat (5), Masilmani Mudaliar v. Sethuswami Ayyar 
(6) and Sheikh Elahi Bux v. Nawah Lall (7). 

Speaking for myself, I am of opinion that the con- 
tention of the learned counsel for the appellant ought 
to prevail. I would state my reasons very briefly, for' 
I do not propose to decide the point according to the 
opinion held by me individually. The reason is this 
that my learned brother is against the view I am just 
going to propound, and the view I am taking is against 
the trend of authorities in this Court. In the circum- 
stances, it would not be of much use for me to raise 
my voice in favour of a new interpretation, although that 
interpretation has found favour with other courts. The 
reasons for my opinion are these. There is a clear 
•distinction between a decree-holder certifying payment 
and a judgement-debtor alleging payment. Order XXI, 

(1^ (1914) 12 A.L.J., 887. (2) (1916) I.L.B., 38 All., 204. 

(3) (1924) I.L.E., 46 All., 636. (4) (1915) I.L.R., 43 Calc., 207. 

(5) (1920) I.L.R., 46 Bom., 91. (6) (1917) I.Ii.R., 41 Mad-., 251. 

(7 (1919) 4 Pat. L. J., 159. 
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rule 2 does not, in itself, deal with any rule of limitation. 
It says that where a decree-holder has received payment, 
or a decree has been adjusted, it is the duty of tlic decree- 
holder to inform the court of the fact. Then it goes 
on to say Ihat where a judgement-debtor has made a- 
payment or there has been an adjustment of a decree, 
the judgement-debtor is at liberty to bring the matter to 
the notice of the court and ask the court to call upon 
the decree-holder to show cause wdiy such alleged pay- 
ment or adjustment should not be recorded as certified, 
that is to say, as certified by the decree-holder. In the 
first case a certificate by the decree-holder would be a. 
statement against the decree-holder himself, and primd 
facie, there would be some truth in the statement. In 
the second case a payment alleged by the judgement- 
debtor is always a statement in his favour, and it would 
be necessary before making a record of that statement- 
to verify it. The rule, therefore, provided for a notice 
to the decree-holder and a decision, if necessary. We 
need not suppose that the Legislature was blind to the 
fact that the statement by the decree-holder that he had 
received payment might, in some cases, be to his own 
advantage and to the disadvantage of the judgement- 
debtor. The Legislature did not provide any rule of 
limitation for the decree-holder to certify, although it 
did provide for a short period of limitation where the 
judgement-debtor’s application is concerned. It follows 
that the decree-holder is at liberty to certify the pay- 
ment at any time he likes. In any case he is at liberty 
to certify the payment within three years of the pay- 
ment, if article 181 of the first schedule of the Limitation 
Act applies. That being so, it wmuld be open to the 
decree-holder to notify to the court, at any time before 
he makes his application for execution, that he has 
received a payment. Now, the question is whether he 
cannot notify the factum of the payment to the court- 
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simultaneously with his application for execution. Sub- 
rule (3) of rule 2, order XXI, says: “A payment . . . 
which has not been certified . . . shall not be recognized Ebasad 
by any court executing the decree”. The meaning cf eaghu- 
dhis would be that when the court has to consider whether 
it should recognize an alleged payment, it will have to see 
whether that payment is certified or not. Where the pay- 
ment has been alleged in the execution application itself, 
it would be doing no violence to the language of the law 
if it be said that the court, at the time of considering 
the question, would find that the decree-holder has al- 
ready certified the payment. I need not point out that 
in every case of a certificate, how long so ever made be.fore 
the execution application, if the judgement-debtor con- 
tests the allegation of payment, the decree-holder has al- 
ways to prove it. 

For the foregoing reasons I was inclined to accept 
the appellant’s appeal and to allow the appellant an 
•opportunity to prove' whether he has actually received the 
s,lleged payments towards interest or not; but, as already 
stated, my voice would be too feeble to be effective and 
I do not propose to record a dissentient judgement for 
purely academic purposes. 

The second contention of the learned counsel for the 
.appellant is, in my opinion, untenable. The certificate, 
under the language of sub-rule (3), rule 2, order XXI, has 
always to precede the application for execution and cannot 
follow it. 

In the result I would dismiss the appeal with costs. 

Ashworth, J. — ^I concur in the dismissal of the 
.appeal but for different reasons. Section 22 of the 
Limitation Act enacts that a fresh period of limitation 
•shall be computed from the time when payment of in- 
terest on a debt is made. Order XXI, rule (3), Civil 
Procedure Code, enacts that an uncertified payment shall 
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not be recognized by any court executing the decree.’ 
Beading these two provisions together, I hold that an 
execution court must compute limitation from the date 
not of payment but of certification. To do otherwise 
would be recognizing, to some extent, an uncertified pay- 
ment. "When, then, a decree-holder applies for execution 
Athworthj. he can only invoke a payment certified before execution 
became time-barred. 

This is the view which has been taken by this High 
Court in several decisions, though it was not based on the 
precise reason that I have set forth. As that view 
accords with reasons commending themselves to me, I see 
no reason for departing from the position taken up 
hitherto by this High Court. 

I would, however, point out that this view does not- 
involve the extension of the period of limitation beyond 
the period prescribed from the date of actual payment. 
The view contracts the period of limitation by exclusion 
(at the beginning of such period) of the period between 
payment and certification but does not lengthen it at the 
other end. 

I would hold, therefore, that both the applications, 
now in question are time-barred. 

By the Court. — The appeal is dismissed with costs. 

Appeal dismissed. 
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Before Sir Grimwood Meats, Knight, Chief Justice and 
Mr. Justice Lindsay. 

JAISTH MADHO ACHAEIYAJI and others (defendants) 

V . THAKUE SEI GAT ASHEAM NAEAINJI (plain- June . 24 . 
tiff).* • 

Act No. IX of 1908 {Indian Limitation Act), section 10; 

schedule 1, article 62 — Limitation- — Suit on behalf of an * 
idol to recover money alleged to have been misappro-priat- 
ed by the mutawalli or manager. 

Held that a suit brought in the name of an idol installed 
in a Hindu temple to recover money alleged to have been 
wrongfully diverted to his own use by the manager or muta- 
walli, instead of having been employed in the service of the 
idol, is not a suit against a trustee in whom property has 
become vested in trust for any specific purpose, within the 
meaning of section 10 of the Limitation Act, but is a suit 
for money payable by the defendant for money received by 
the defendant for the plaintiff’s use. 

Vidya Varuthi v. Balusami Ayyar (1), followed. 

The facts of this case sufficiently appear from the 
judgement of the Court. 

Sir Tej Bahadur Sapru and Munshi Narain Prasad 
Ashthana, for the appellants. 

Mr. B. E. O'Conor, for the respondent. 

Mbars, G.J., and Lindsay, J. : — The question to 
be decided in this appeal is one of limitation, namely, 
whether the suit was governed by article 62 of the first 
schedule to the Limitation Act, as contended by the ap- 
pellant, or by section 10 of the Limitation Act as found 
by the court below. 

Article 62 provides a period of three years’ limitation 
for a suit to recover money payable by tfee defendant to 
the plaintiff for money received by the defendant for the 
plaintiff’s use. Section 10 of the Act contemplates a 

*Eirst Appeal No. 357 of 1924, from a decree of Shambliu Nath Dube, 

Subordinate Judge of Muttra, dated the 13th of September, 1924. 

(1) (1921) 44 Mad., 831, 
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suit brought against a person in whom property has be- 
come vested in trust for any specific purpose, or his legal 
representatives or assigns, for the purpose of following 
such property or the proceeds thereof or for an account 
of such property or proceeds; and it is declared that a 
suit for any of these purposes shall not be barred by any 
length of time. 

In order to decide this question it is necessary to 
consider the nature of the suit and the legal position 
of the contesting defendant Jaishth Madho Achari.yaji 
who is the appellant before us. 

The plaintiff in the suit was the deity styled “Thakur 
Sri Gat Ashram Narainji Maharaj” installed in the tem- 
ple at Muttra known as the Gaya Ashram Tila and the 
suit was brought on his behalf by a lady named Sundar 
Kunwar professing to act as the superintendent and 
guardian of the idol. 

This lady and the eight defendants who were im- 
pleaded were described in the plaint as mutawallis. 

As originally framed, the suit was one for rendition 
of accounts of the income and expenditure of the temple 
property, but by subsequent amendment it became a suit' 
for the recovery of a specified sum of money due to the 
temple for a period beginning with the 15th of Novem- ‘ 

ber, 1906, from the first defendant Jaishth Madho 
Achari. 

The case for the plaintiff was that the temple was 
entitled to a one-half share of the income of a village 
named Khasra^Bhajanpura. ' The contesting defendant 
pleaded that the share of the temple was one-foxirth, not 
one-half, and that he was entitled to appropriate a one- 
foin'’th share to his own use. 

This defence prevailed and the suit was dismissed 
but, on appeal to this Court, the decree was reversed. It 
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was held that the temple had a right to a half share of 

the income from the village just mentioned. Jaisth 

Madho 

This Court sent the suit back for disposal and it was achabuaji 
then, for the first time, that the contesting defendant thakto 
raised the plea of limitation with which we have now 
to deal. The plea was that by reason of article 62 of Nabaemi* 
the first schedule to the Limitation Act the defendant 
could not be made liable for any sum accruing due prior 
to three years before the date of the suit. 

The Subordinate Judge repelled this plea, being of 
opinion that the defendant was a trustee in whom (along 
with the other mutawallis) property had become vested 
for a specific purpose. He held' that the suit could not 
be barred by any length of time. 

The history of the temple is set out shortly in the 
judgement of the court below. It appears to have been 
built by one Pran Nath Sastri who died in the year 1830. 

How the property which constitutes the endowment was 
acquired is not clear; but the temple has been supported 
out of the revenues of some villages in the Gwalior State, 
and has for many years been in receipt of an annual pay- 
ment from the proprietors of the Awagarh estate in these 
provinces. For some time indeed the temple properties 
were managed by one of the Eajas of Awa. 

In the paper-book of First Appeal No. 401 of 1921, 
which was prepared when the present suit was previously 
under appeal to this Court, is to be found a report made 
by the Special Manager of the Awagarh Estate which 
discloses the origin of the annual contribution made by 
the estate to the temple. One of the Bajas, Pirthi Singh , 
allotted the revenue of two of the estate villages, Khasrai 
and Bhajanpur, for the maintenance of the temple. By 
some arrangement made subsequently, a sum fixed at 
Es. 1*650 per annum was treated as the equivalent of 
the revenue and came to be paid regularly in certain 
shares to the temple and the priests. No document 
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nlS™ under an award and an agreement, the temple was de- 
AoaffiiTAai dared to be entitled to receive one-half of this annual 
toAsro sum, the other half being distributed among the Acharis, 
AsHEAM the descendants of Pran Nath Sastri. 

Nabainji. 

A copy of this deed of agreement is in the paper-book 
of First Appeal No. 401 of 1921 (page 23) as also a copy 
of a subsequent agreement executed by the Acharis— dated 
the 2nd of November, 1874 (page 26) by which they 
bound themselves to pay into the temple treasury, in cer- 
tain defined shares, a sum representing one-half of the 
total income received from the endowed property. 

The report of the Special Manager shows that since 
the year 1867 the Awagarh estate made the annual con- 
tribution of Es. 1,660, handing it over to the Acharis in 
accordance with the terms of the award just mentioned, 
until payment was withheld owing to disputes among the 
Acharis. After some interval the payments were re- 
sumed and the money has since been regularly made over '• 
to the Acharis who are the descendants of ' Pran Nath 
Sastri. 


It is with this contribution from the Awa estate that 
we are concerned in the present suit, and the position 
seems to be that the proprietor of the Awa estate for the 
time being is the trustee, the temple, i.e., the idol instal- 
led in it, being the CBstui que tTust or beneficial owner of 
half the annual contribution made from the revenue of 
the village or villages called Khasrai Bhajanpur. There 
is no evidence to show that there has ever been any con- 
veyance of these villages, of the income of them, to any 
trustee in trust for the^specific purpose of the mainten- 
ance of the temple. The villages remain the prpperty 
of the estate— subject to the obligation imposed by the 
owner upon himself— to pay yearly from the income of 
the villages a sum of Es. 1,660 which is to be divided 
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half and half between the temple and the custodians or 1927 
■mutawallis of the temple. Jaisth 
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While it may be that the ^nutawallis have at various achakiyaji 
times been described as “trustees” of the temple pro- thakto 
perty, they are certainly not persons in whom, to use the 
language of section 10 of the Limitation Act, “property 
has become vested in trust for any specific purpose.” 

The position of mutawallis and shehaits has been de- 
fined in a recent judgement of their Lordships of the 
Privy Council, Vidya VamtJii v. Balusami Ayyar (1), at 
page 843, where it is said: — 

“Neither under the Hindu law nor in the Muhammadan 
system is any property conveyed to a shebait or a mutawalli 
in the case of a dedication. Nor is any property vested in 
him; whatever property he holds for the idol or the institu- 
tion he holds as manager, ^ith certain beneficial interests re- 
gulated by custom or usage. Under the Muhammadan law 
the moment a waqf is created all rights of property pass out 
of the waqif and vest in God Almighty.” 

It follows from this that the position of the con- 
testing defendant in this suit — now the appellant — is not 
that of the express trustee referred to in section 10 of 
the Limitation Act. As a mutawalli or custodian of the 
endowed property of the temple he may, in a general way, 
be described as a “trustee” — a person in a position of 
trust with respect to the administration of the temple 
properties — but no property is vested in him upon trust 
for any specific purpose. Whatever sums, therefore, he 
has received for and on behalf of the idol installed in the 
temple can be treated only as sums received to the use of 
the plaintiff idol and a suit to recover money so received 
is governed by article 62 of the Schedule to the Limita- 
tion Act. This point is therefore decided in favour of 
the appellant. 

The only other ground of appeal which was argued 
was that concerning the rate of interest, 12 per cent 

. (1) (1921) I.L.E., 44 Mad., 831. 
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— — psr annum, allowed by the court below up to the date 
decree. It is said this is an excessive rate. We 
aoh^iyaji do not think so, and we should not be justified in inter- 
Thakto faring with the discretion of the court below to award 
Ashbam interest at what it considered a reasonable rate. The 
Naeainji. patent dishonesty of the appellant in appropriating 
money which he knew did not belong to him is a very 
good ground for the award against him of interest at a 
substantial rate. 

The appeal succeeds to the extent that we substitute 
for the decree of the court below a decree for profits re- 
ceived for the three years prior to suit at the rate of 
Es. 412-8-0 per annum, carrying interest at 12 per cent 
per annum up to the date of this Court’s decree and 
thereafter at 6 per cent per annum. The plaintiff will 
get proportionate costs upon this amount in the court, 
below. The appellant, in view of his conduct as des- 
cribed above, will pay his own costs in this Court. 

Decree modified. 

Before Mr. Justice Iqbal Ahmad and Mr. Justice Kendall. 

1927 

Maij, 26. ISHEI PRASAD (Plaintiff) v . SRI RAM (Defendant'!.^ 

Civil Procedure Code, sections 13 and 14 — Suit on a foreign 
judgement — “ Judgement given on the merits of the 
case'' — Assertion by defendant that he teas not. residing 
loithin the jurisdiction when the suit was filed — Burden 
of proof. 

In a suit brought in the Rampur State the judgement, 
after giving a summary of the plaint, ran as follows “ The 
defendant, notwithstanding due service of summons, has not 
contested the suit. The document is registered. The failure 
of the defendant to contest the suit amounts to an admission 
of the plaintiff’s claim. Accordingly the plaintiff’s suit is 
decreed/* 

*Second Appeal No. 376 of 1925, from a decree of Joti Samp, Second 
Subordinate Judge of Sabaranpur, dated the 15th of September 1924, con- 
firming a decree of Niaz Ahmad, Additional Munsif of Saharanpur, dated the 
16th of February, 1924. 
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Held, an suit brought by the plaintiff on this judgement 
in a British Indian Court, (1) that the judgement of the Ham- 
pur court was a judgement ‘‘ on the merits of the case ” with- 
in the meaning of section 13 (6) of the Code of Civil Proce- 
dure; (2) that, a certified copy of the judgement having been 
produced by the plaintiff, the British Indian Court was bound 
to presume that the judgement was pronounced by a court of 
competent jurisdiction; and, if the defendant wished to get rid 
of that presumption, on the allegation that he was not residing 
in Eampur on the date when the suit was filed, it was for 
him to prove that he was not, and not for the plaintiff to 
prove that he was. 
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Keymer v. Visvanatham Reddi (1), Cole v. Harper (2) 
and Kassim Mamoojee v. Isiif Mahomed Sulliman (3), 
referred to. 


The appellant sued the respondent in the court of 
the Munsif of Saharanpur for recovery of Es. 979-9-6 as 
due to him from the respondent under a decree obtained 
by the appellant in the Eampur State. 

The plaintiff’s case was that the respondent was 
living in Eampur State at the time that the suit was filed 
and the decree was obtained by the plaintiff, but subse- 
quent to the passing of the decree, the defendant had left 
Eampur State and settled within the local limits of the 
jurisdiction of the court of the Munsif of Saharanpur. 

The suit was contested by the defendant inter alia 
on the ground that he was not residing in Eampur State 
at the time of the institution of the suit in the court of 
Eampur State and, as such, the foreign judgement 
obtained by the plaintiff could not be enforced against 
him, in view of the provisions of section 13 (a) of the 
Code of Civil Procedure. 


The Munsif, while holding that the defendant and 
one Kesari were jointly and severally liable for the debt 
with respect to which the plaintiff had obtained a decree 

( 1 ) (1916) 40 Maa., 112. (2) (1919) 41 All., 521. 

' (3) (1902) I.L.E., 29 Calc., 609. 

ISap, " 
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I in Eampur State, dismissed the plaintiff’s suit on the 

, ground that “ the defendant’s presence or even residence 

D- in Eampur when the case was in progress there has 

Sill EAM- X 

not at all been proved ” and “ therefore the court in 

^ Eampur had no jurisdiction over the defendant and the 

i ' judgement thus passed carries no weight.” 

f' ' _ . ' ■ 

; On appeal by the plaintiff the lower appellate court 

i . after observing that the only question argued before 

it was ‘‘the question of jurisdiction” and after refer- 
ring to section 13 (a) of the Code of Civil Procedure, held ' 
that there was “ not a scrap of evidence on the record 
to show that the defendant lived in Eampur when the 
decree was passed against him.” After recording this i 
finding the lower appellate court referred to the case of 
Keymer v. Visvanatham Reddi (1) and recorded a find- 
ing in the following terms: — ‘‘ I hold that such ,a 
judgement was not a judgement given on the merits of 
the case as contemplated by section 13 of the Civil Pro- 
cedure Code and thus no action could be maintained on 
it in the Indian courts.” The plaintiff appealed. 

Munshi Sham,hhu Nath Seth, for the appellant. 

Mr. Muhammad Husain, for the respondent. 


The judgement of the Court (Iqbal Ahmad and 
Kendall, JJ.), after setting out the facts as above, thus 
continued : — 

It is argued by the learned counsel for the appellant 
that the judgement, on which the suit giving rise to the 
present appeal was based, was a judgement- given ‘‘ on 
the merits of the case and the lower appellate court 
has erred in holding otherwise. It is further argued 
that the courts below were wrong in proceeding on the 
assumption that it lay on the plaintiff appellant to show 
^■hat the defendant was residing within the jurisdiction 

(1) (1916) I.L.B., 40 Mad., 112, 
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of Eampur court at the time when the suit was filed and 
the decree was obtained by the plaintiff and that, in view 
of the provisions of section 14 of the Code of Civil Proce- 
dure, it was incumbent on the courts below to presume 
that the judgement, on which the present suit was based, 
was pronounced by a court of competent jurisdiction, 
unless the contrary was proved. 

It is a fact that the decree obtained by the plaintiff in 
Eampur was an ex parte decree. The judgement of the 
Eampur court, after giving a summary of the plaint, 
runs as follows : — 

“ The defendant notwithstanding due service of summons 
lias not contested the suit. The document is registered. The 
failure of the defendant to contest the suit amounts to an ad- 
mission of the plaintiff’s claim. Accordingly the plaintiff’s 
suit is decreed.” 

We are unable to hold that this judgement was not 
a judgement given " on the merits of the case.’’ It 
appears to us that the phrase ‘ ‘ the merits of the case ’ ’ 
has been used in the Code in contradistinction to a judge- 
ment by way of penalty. If without considering the 
questions, the determination of which is necessary for the 
decision of the case, the court, because of certain default 
made by a plaintiff or by a defendant, penalizes the 
party in default by deciding the case against him, the 
decision cannot be regarded as a ‘‘ judgement given on 
the merits of the case. ” In the present case it appears 
that the Eampur court was impressed by the fact that 
the document sued on was a registered document, and 
having taken that fact into consideration along with the 
fact that the defendant did not contest the plaintiff ’s 
claim, came to the conclusion that the plaintiff’s case 
was true. That being so, it cannot be said that that 
court . prOnoiHioed its judgement without C/Onsidering the 
questi'on whether or not the amount claimed was due to 
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the plaintiff from the defendant. The case reported as 
Keymer v. Visvanatham Reddi (1), on which reliance 
has been placed by the lower appellate court, is distin- 
guishable. In that case, upon the defence being put in, 
the plaintiff applied for liberty to exhibit interrogato- 
ries. He was allowed to do so, and the interrogatories 
were exhibited, calling upon the defendant to answer 
with respect to some of the material matters in dispute. 
This the defendant failed to do, and then an application 
to have the defence struck out was made on behalf of 
the plaintiff under order XXXI, rule 21 of the English 
Judicature Act, which provides that where a defendant 
fails to comply with an order to answer interrogatories 
he shall be liable to have his defence struck out. The 
application was allowed, and the plaintiff was allowed 
to sign judgement against the defendant. The judge- 
ment so obtained by the plaintiff was not a judgement on 
the merits, inasmuch as, as observed by their Lordships 
of the Privy Council, not one of the questions that 
arose for consideration in the case was “ever consi- 
dered” or was “ever the subject of the adjudication at 
all ” and the merits of the case were never investigated. 
As was pointed out in the case of Cole v. Harper (2), 
“ the judgement followed as a penalty upon the defen- 
dant not complying with the order of the court.” In 
the present case a decree was granted to the plaintiff by 
the Eampur court, not because of the failure of the de- 
fendant to comply with any order of the court but 
because the court, rightly or wrongly, was of opinion 
that the fact that the document on which the suit was 
based was registered coupled with the omission of the 
defendant to contest the suit furnished a primd facie proof 
of the genuineness of the plaintiff’s claim. We are, 
therefore, unable to hold that the judgement on which 
the present suit was based was a judgement that was 

(1) (1916) I.L.R., 40 Mad.. 112. (2) (1919) I.L.R., 41 All., 621. 
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pronounced by the Eampur court without considering the 
merits of the case. 

■ The argument of the learned counsel for the appel- 
lant, that both the courts below wrongly cast on the 
plaintiff the burden of proving the fact that the defendant 
was subject to the jurisdiction of the Eampur court when 
the suit was filed in Eampur, has considerable force. 
The courts below seem to have overlooked section 14 of 
the Code of Civil Procedure. The plaintiff did produce 
a certified copy of the judgement of the Eampur court. 
On such copy being produced, it was imperative on the 
courts below to presume that the judgement was pro- 
nounced by a court of competent jurisdiction, unless the 
contrary was proved. It is a well settled rule of interna- 
tional law, that courts cannot, by their judgements, bind 
absent foreigners who have not submitted to their juris- 
diction, and can only exercise jurisdiction over persons 
who are within the territorial limits of their jurisdiction, 
and, therefore, a judgement of a foreign court obtained 
against a defendant cannot be enforced in British India 
where the defendant at the time of the commencement 
of the suit was not a subject of, nor resident in, the 
country in which the judgement was obtained; vide the 
case of Eassim Mamoojee v. Isuf Mahomed Sullaiman 
(1). That being so, in a suit based on a foreign judge- 
ment, one of the questions that arises for consideration 
is, was the defendant at the time of the commencement 
of the suit in the foreign court residing within the terri- 
torial limits of the jurisdiction of the State in which the 
suit was brought? But on the production of a certified 
copy of a foreign judgement the court is bound to pre- 
sume that the judgement “ was pronounced by a court 
of competent jurisdiction ” and therefore it devolves on 
the defendant, by his pleading and evidence, to deny 
and disprove every fact and circumstance which negatives 

(1) (1902) I.L.B., 29 Calc., 609. 
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the jurisdiction of the foreign court. ‘ ‘ Jurisdiction over 
him being presumed, he must allege and establish facts 
from which the inference must necessarily arise that in 
his case the presumption is contrary to the facts;” vide 
Freeman on J udgements, 4th edition, page 1017 . In the 
present case, as already stated, both the courts below 
decided the point against the plaintiff because the plaintiff 
adduced no evidence to show that the defendant was resid- 
ing in Eanipur State at the time that the suit was filed 
against him by the plaintiff. Inasmuch as the findings 
of the courts below on this point proceed on a mis- 
apprehension of the law on the subject, we consider it 
desirable to decide this appeal after having a finding 
from the lower appellate court on the following points 

(1) Is the defendant a subject of Eampur State? 

(2) Was the defendant residing in Eampur State 
at the time that the suit was filed by the plaintiff in that 
State? 

Parties will be allowed to adduce further evidence. 
On receipt of the finding ten days will be allowed for filing 
objections. 

Issues remitted. 


Before Sir Grimwood Hears, Knight, Chief Justice and 
Mr. Justice Sen. 

EQUITABLE TEUST COMPANY and othebs (Pl-untiffs) 
v. HAFIZ MUHAMMAD HALIM AND COMPANY 

AND OTHERS (DEPENDANTS.)* 

Civil Procedure Code, section 115 — Revision — Non-joinder of 
necessary party— Order refusing substitution and conse- 
quential amendments— ‘ Case decided’ ’ . 

Held that no revision would lie against an order of a 
Subordinate Judge refusing to substitute as plaintiffs in an 
original suit certain persons alleged to be interested in the 

*Civil Bevision No. 112 of 1927. 
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suit, but whose remedy as plaintiffs was already time-barred; vm 
the order was a mere interlocutory order, and did not amount ' equitabbb' 
to the decision of a “case” within the meaning of section 115 Tetot 
of the Code of Civil Procedure. Coictant 

Buddhu Lai v. Mewa Ram (1), Lai Cliand v. Behari Lai M iS^^A n 
(2) and Balkrishna v. Vasudeva Aiyar (3), Kalidas Kevaldas v. Halim 
Nathu Bhagavan (4), Seshan Patter v. Veera Raghavan Patter Co^m. 
(5), and Fatmahai v. Pirhhai Virji (6), referred to. Timed 
Mai V. Chand Mai (7), distinguished. 

The facts of this case were as follows : — 

The Deccan Trading Co. , incorporated in New York, 
entered into a partnership with the defendant firm for 
the purchase and sale of hides and skins, and the agree- 
ment was that the parties were to share the profits and 
hear the loss in equal moieties. Originally the terms of 
this pariner ship were not reduced to writing. Skins and 
■hides used to be purchased by the defendants in India 
and shipped to America, and the plaintiffs used to sell 
.the same, and, after sale, the profits and losses used to 
be received or borne by the parties in equal shares. Some 
time in 1920 the defendants approached the plaintiffs for 
certain monetary accommodations on the security of the 
goods shipped. The plaintiffs in their turn applied for 
loans to these banks. The National Bank of South Africa, 

New York, The Philadelphia National Bank of Philadel- 
phia, and the Equitable Trust Co. of New York. These 
banks agreed to lend money, hut they desired that a 
written contract of partnership be prepared between 
the plaintiffs and the defendants clearly defining the 
terms of their respective rights and liabilities. In conse- 
quence of this, a deed of partnership was executed on the 
14th of September, 1920. k second agreement was en- 
tered into between the same parties on the 18th of Eebru- 
ary, 1921, whereby the terms of the earlier document 

(1) (1921) I.L.E., 43 AIL, 564. (2) (1924) I.L.E., 6 Lab., 288. 

(3) (1917) 44 I.A., 261. (4) (1883) I.L.R., 7 Bom., 217. 

(6) (1909) LL.E., 82 Mad., 284. (6) (1897) I.L.R,, 21 Rom., 580. 

(7) (1926) 25 A.L.L, 61, 
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i®7 were confirmed. Unfortunately for the parties, from 
Equitable February, 1920, onwards the market for hides in America 
CompaL seriously declined, which resulted in very heavy losses. 
Thereupon the Deccan Trading Co. instituted a suit in 
the court of the Subordinate Judge of Cawnpore, on the 
^ AND 16th of January, 1923, for recovery of Es. 6,68,215 and 
annas 14. The suit was contested on the ground that no 
money was due to the plaintiffs, that the plaintiff Com- 
pany had gone into voluntary liquidation in 1920, and 
a syndicate of creditors was formed in. February, 1921, 
to ‘ ‘oversee the liquidation’ ’ , and that the suit was mis- 
conceived as the plaintiffs ought to have sued for dissolu- 
tion of partnership and accounts. 

A few days before the institution of the present suit 
the plaintiffs, on the 8th of December, 1922, executed 
an agreement in favour of three banks, namely. The Na- ' 
tional Bank of South Africa, the, Equitable Trust Co. 
of New York and The Philadelphia National Bank of 
Philadelphia. This document assigned the choses in 
action owned by the plaintiff company against the defend- 
ants to the three banks aforesaid. 

Issues were framed on the 9th of April, 1923, and 
a large quantity of oral evidence was put in. Some of 
the witnesses were examined in America on commission, 
whose evidence began on the 29th of March, 1926. It 
was in the course of this evidence that it was brought out 
that the document, dated the 8th of December, 1922, 
was followed by another document between the plaintiff 
and his numerous creditors, including the three sets of 
appellants in the present appeal. This document was 
a confirmation of the earlier deed of assignment, dated 
the 8th of December, 1922. It secured to the assignees 
and their successors and assigns full power and authority 
to ask, demand, collect, receive, compound and give ac- 
quittance for all sums of money now due or hereafter to 
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become due by reason of the said Halim claim. But 

the document did not by itself create or transfer any inter- Equitable 

est in the choses in action. 


_ . ■ 0 - 

It may be noticed that the dates of the accrual of 

cause of action for the plaintiffs’ suit were put severally Halim 
in the year 1920, or the 2nd of January, 1921, 14th of coiSaot. 
September, 1920, and the 18th of February, 1921. 


On the 8th of November, 1926, an application was 
made to the learned Subordinate Judge of Cawnpore by 
the Equitable Trust Co. of New York, Gerard National 
Bank and the Barclays Bank (Dominion, Colonial and 
Overseas). It purported to be under order I, rule 10 
and order VI, rule 17 of the Code of Civil Procedure. The 
prayers contained in the petition were : (1) that the appli- 
cants be impleaded as plaintiffs in the suit either in addi- 
tion to or in substitution of the original plaintiffs, name- 
ly, the Deccan Trading Co., (2) that consequential 
amendments be made in, a number of paragraphs and (3) 
that in the relief claimed a further relief for dissolution 
of partnership and accounts be added. It was said in 
this application that the Deccan Trading Co. incorporated 
in New York sued in January, 1923, without joining as 
plaintiffs the Equitable Trust Co., New York, the Nation- 
al Bank of South Africa, Limited, and the Philadelphia 
National Bank of Philadelphia, in whose favour a deed 
of assignment had been executed by the Deccan Trading 
Co. of^ew York in 1922, because the said deed of assign- 
ment was neither acted upon nor was it in strict con- 
formity with the laws of America, and it was doubtful 
whether the Banks could be made parties on that deed, 
and to remedy this defect a complete “distribution agree- 
ment” was executed on the 25th of June, 1925, whereby 
the deed of assignment was put on sounder basis and ille- 
gal anomalies removed. Under this latter deed the Ge- 
rard National Bank became successors to the Philadelphia 

19Ar). 
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National Bank, and Barclays Bank (Dominion, Colonial 
and Overseas) became successors to the National Bank of 
Company South Africa, and these two bodies jointly with the Equit- 
hTfiz able Trust Co., prayed to be impleaded as plaintiffs. 

defendants contested the application on the 
Co^MY. *^at the deed, dated the 8th of December, 1922, 

was a complete assignment by the plaintiffs of their right 
to sue in favour of the Equitable Trust Co. and the two 
other Banks, that the deed, dated the 25th of June, 1925, 
was only in confirmation of what was done by the deed 
of prior date and did not amount to a devolution or 
transfer of the plaintiffs’ interest in favour of the appel- 
lants during the pendency of the suit, and that the appli- 
cants should not be made parties after the period of limi- 
tation on the original cause of action had expired. 

While arguments were in progress in the court be- 
low, a further application was made to the Subordinate 
Judge under order XXII, rule W, of the Code of Civil 
Procedure on the 22nd of December, 1926. The Subor- 
dinate Judge disallowed the application. He accepted 
the defendants’ contentions in their entirety. He held 
that the document dated the 8th of December, 1922, was 
a deed of absolute assignment, that no new rights and 
liabilities were created by the deed dated the 25th of 
June, 1925, that it was not proved by the law of the 
United States tha,t the document of the 8th of December, 
1922, created only a charge, or at the most a security, 
that the deed dated the 25th of June, 1925, recognized 
the legal effect of the earlier deed as a deed of absolute 
transfer and that the suit had not been instituted through 
a bond fide mistake on the part^of the plaintiff within the 
purview of order XXII, rule 10*, of the Code of Civil Pro- 
cedure. He also held that no amendment of pleadings 
was necessary for the purpose of determining the real 
questions of controversy between the parties. He accord- 
ingly dismissed the application. 
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Not being certain whether the order of the Subordin- 


AND 

Company, 


ate Judge was open to appeal, or to revision, the appli- EQumBM 
cants presented to the High Court both a first appeal CoSaot: 
from order and also an application for revision. 

The appeal was dismissed upon the grounds that the 
original application was not one which admitted of an 
appeal from the order passed thereon, whilst the second 
application could not be said to come within the terms 
of order XXII, rule 10 of the Code of Civil Procedure. 

The Bench then proceeded to deal with the applica- 
tion for revision. 

Sir Tej Bahadur Sapru, Munshi Ambika Prasad and 
Munshi B. B. Chandra, for the applicants. 


Mr. B. E. O’Gonor, Dr. Kailas Nath Katju and 
yLmishi Shamhhu Nath Seth, for the opposite party. 

The judgement of the Court (Hears, C.J., and Sen, 
■J.) after referring to the facts as set out in their judge- 
ment in the appeal, thus proceeded : — 

A preliminary objection has been taken by the oppo- 
site party that the application for revision is not com- 
petent. It has been argued that the order in question is 
an interlocutory order, and that no “case” has been 
“decided” within the meaning of section 115 of the Code 
of Civil Procedure# and, in consequence, no application 
for revision lies to this Court. In answer to this conten- 
tion it has been argued that the applicants were necessary 
parties' to the action, and the court has committed 
material irregularity in the exercise of its jurisdiction by 
disallowing the petition, and thereby excluding a party 
whose presence was necessary in the action, and without 
whose presence the action could not be satisfactorily de- 
cided. 

Eeliance has been placed on Umed Mai v. Chand 
Mai (1) . In this case the mortgagee decree-holder claim- 
ed possession of a certain plot of land by right of purchase 
(1) (1926) 25 A.L.3r., 61. 
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under his mortgage decree. The suit was directed against 
a third party, who happened to be in possession. He 
contended that the property belonged to the mortgagor 
and had not passed to the mortgagee under his auction- 
purchase and that the suit was bad by reason of non-join- 
der of the mortgagor. The first two courts decreed the 
plaintiff’s claim, but the Chief Commissioner of Ajmer 
and Merwara on revision dismissed the suit on two 
grounds, firstly, on a proper construction of certain ma- 
terial documents which did not prove that the land be- 
longed to the plaintiff, and, secondly, the court below 
had acted with material irregularity in the exercise of 
jurisdiction in trying the suit behind the back of the 
mortgagor. Their Lordships of the Privy Council affirm- 
ed the decisioiwf the Chief Commissioner, but in doing 
so they did not lay down any broad proposition of law 
for tlie guidance of Indian courts. They affirnied the 
judgement of the Chief Commissioner in view of the cir- 
cumstances of the case. The case was not remanded by 
the Privy Council for further trial after impleading the 
mortgagor in exercise of any powers under order I, rule 10 
(clause 2) of the Code of Civil Procedure, and as a matter 
of fact no application was made in this case for amend- 
ment of the claim by addition of parties, or substitution 
of other persons in place of the plaintiff even after the 
period of limitation on the original cause of action ex- 
pired. In view of these facts the case does not appear 
to be of any great assistance to us. It is not desirable to 
add or substitute as parties to an action persons whose 
right to sue has already become time-barred. See Kali 
Das Kemldas Y.-^Nathu Bhagavan (1), Seshan Patter v. 
Veera Raghavan Patter (2), Patmahai v. Pirhhai 
Virji (3). 

The word "case” in section 115 is more comprehen- 
sive than the word “suit”. But the word "case” has 

(1) asss) I.L.R., 7 Bom., 217. (2) (1909) I.L.B., 82 Mad., 284. 

(8) (1897) I.L.E., 21 Bom., 680. . 
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order has not been held by the majority of this Court to 


amount to a “case decided’’ witliin the meaning of sec- Eq-ootabm 

^ Texjst 

tion 115 of the Code of Civil Procedure. See Buddhu COMPAUY 


Lai V. Mewa Ram (1). The same view was taken by a h^iz 


Pull Bench of the Lahore High Court in Lai Chand v. 


Behari Lai (2). It is settled law that a finding on an 
issue or part of an issue not going to the root of the case 
cannot be revised by the High Court under section 115 of 
the Code of Civil Procedure. In the case of Balkrishna 
Udayar v. Vasudeva Aiyar (3) their Lordships of the 
Privy Council are reported to have said ; 

“It will be observed that the section 115 apphes to juris- 
diction alone, the irregular exercise or non-exercise of it, or 
the illegal assumption of it. The section is not directed against 
conclusions of law or fact in which the question of jurisdiction 
is not involved.” 

We hold that there was no wrong assumption or irre- 
gular exercise of jurisdiction by the court below in deal- 
ing with the application dated the 8th of November, 
1926. 

The result is that we sustain the preliminary objec- 
tion and dismiss this application with costs. 

Application dismissed. 


(1) a921) I.L.R., 43 AIL, 664. (2) (1924) I.L.B., 6 Lai., 288. 

(S) a917) 44 I.A., 261. 
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Before Mr. Justice Muherji and Mr. Justice AsJmorth. 
SIDH GOPAL (Defendant) v. BIHABI LAL (Plaintiff).* 

Family arrangement — “Bond fide dispute’’ — Estoppel. 
^ The only requisite necessary to make valid a family- 

arrangement is that it should be a transaction between mem- 
bers of the same family, which is for the benefit of the family 
generally, as, for example, one which tends to the preservation 
of the family property, to the peace or security of the family 
and the avoiding of family disputes and litigation, or to the 
securing of the honour of the family. 

The expression “bona fide dispute” means nothing more 
than that each party must intend to press his claim to the 
property by litigation or otherwise. It has nothing to do 
with whether the claim is good or bad in law. 

This was a second appeal arising out of a suit 
brought by the plaintiff respondent, Bihari Lai, against 
the defendant appellant, Sidh Gopal, for recovery of a 
half share in certain zamindari property. The plaintiff 
was admittedly in possession of the other half share. 
There were three brothers, Bihari Lai the plaintiff, 
Nand Ilishore, and Hargobind. Nand Kishore was the 
father of the defendant Sidh Gopal. He died 30 years 
ago. Hargobind died only four years ago, and it was the 
share of the zamindari property which he enjoyed during 
his life-time that was the subject-matter of the present 
suit. The plaintiff Bihari LaLs case was that Hargobind 
died separate from the others, and that he, as Hargo- 
bind’ s brother, had a preferential right to the property 
over his nephew Sidh Gopal. The defence of Sidh Gopal 
was that the deceased Hargobind and his father (and 
afterwards himself) were joint and that Bihari Lai was 
separate. This plea was rejected by both the lower 

*Second Appeal No. 1336 of 1925, from a decree of Syed Iftikhar 
Husain, Judge of the Court of Small Causes, exercising the powers of a Sub- 
ordinate Judge of Allahabad, dated the 3rd of April, 1925, reversing a decree 
of Muhammad Taqi Khan, Munsif of West Allahabad, dated the 8th of 
November, 1924. 
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courts. Sidh Gopal also pleaded a family aiTangemeut 
between himself and Bihari Lai, arriTed at at the time Sidh gopal 
■of Hargobind’s death, whereby it was agreed that they BiIIhi 
should each take a moiety of Hargobind’s property. 

The trial court found in favour of this alleged settlement. 

The lower appellate court found against it. That court . 
found that on Hargobind’s death Bihari Lai was claim- 
ing the whole of Hargobind’s fractional share and Sidh 
Gopal was also claiming the whole of it. It found that 
Sidh Gopal had in law no title whatever, as the evidence 
■clearly showed that he was separate from Hargobind. It 
found, however, that the parties were advised by their 
■community to settle the matter, and agreed to take the 
property of Hargobind half and half. In pursuance of 
this agreement they put in an application to the revenue 
■court that they should be entered jointly in the revenue 
papers. The lower appellate court was of the opinion 
that this would have been a family settlement if there 
had been a 6ond fide dispute and a bond fide settlement. 

It held, however, that there was no bond fide dispute, 
because bond fide dispute implied a bond fide claim by 
■each party, and Sidh Gopal could have no belief in the 
validity of his claim. It, therefore, refused to acknow- 
ledge the settlement as a binding family settlement, and 
■decreed the suit. The defendant appealed. 

Mr. A. P. Dube, Munshi Ambika Prasad and Mun- 
■shi B. B. Chandra, for the appellant. 

Pandit Rama Kant Malaviya, for the respondent. 

The judgement of Ashworth, J., after setting out 
the facts as above, thus continued : — 

In appeal the appellant Sidh Gopal argues' that the 
lower appellate court was wrong in considering it neces- 
sary that Sidh Gopal’s claim should have been based on 
some valid ground. His counsel urges that it is sufficient to 
say that there was a dispute between the parties and that 
each party was determined to press his claim, whatever 
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1927 its merits. With this reasoning I am disposed to agree. 

Btt>f qoTAr. The learned counsel for the respondent has taken the 
BimRi following grounds for upholding the decision of the lower 
appellate court. His first ground is that the fact of any 
agreement is merely based on an application to the re- 

AsJiworth, j. venue court, and that application merely asked for the 
names of both parties to be entered jointly inasmuch as. 
both parties were legal representatives of the deceased. 
There is no authority for holding that an application to a 
revenue court cannot be good evidence of a preceding' 
settlement. The Privy Council case of GhokJiey Singh 
V. Jote Singh (1) was merely authority for holding^ 
that a particular application in a particular case was 
not sufficient proof of any preceding compromise. In the- 
present case the lower appellate court has relied not only 
on the application to the revenue court for mutation, but 
also on the oral evidence and on the surrounding circum- 
stances. I consider that there was material on which 
the lower appellate court could come to the finding that 
there had been a compromise before mutation, and that 
in second appeal it is not open to us to set aside this find- 
ing. A second point taken was that the evidence of a 
family arrangement did not disclose any sufficiently pre- 
cise settlement to justify effect being given to it. - It is 
pointed out that the application to the mutation court did 
not specify the shares of the parties, but only asked for 
an entry that they hold jointly. This application, how- 
ever, to the revenue court had to be read in the light of 
the previous history of the property and in the light of 
surrounding circumstances. It could also be read in the- 
light of the oral evidence produced in this court which 
was believed by the lower court. So read, there can be- 
no question that, if there was a compromise at all, it was. 
a compromise that the parties should hold the property 
of Hargobind in equal moeties. The next point taken up 
a) (1908) I.L.B., 81 AIL, 73. 
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is this. It is said that for a family settlement to be re- 1027 
■cognized as such there must be a bond fide dispute between sidh gopab 
the parties, and this is interpreted by counsel to mean BimEi 
that the dispute must arise out of a bond fide claim raised 
by each party. In this case he urges that the com-t 
below has come to a finding that Sidh Gopal could have Atiwrth, J. 
had no real belief in the validity of his claim. Conse- 
-quently his claim was not bond fide and could not give 
rise to a bond fide dispute or to a bond fide settlement. 

The expression “bond fide dispute” has been used in 
many decisions as a requisite for a family settlement. In 
my opinion it means nothing more than that each party 
must intend to press his claim to the property. The 
word “bond fide” indeed will have no meaning except 
when one of the parties to the dispute is a trustee or qua- 
lified owner. In such a case, the trustee or the qualified 
■owner cannot defend a transfer of the property, made 
to defeat the interest of his beneficiary or a person for 
whom he stands, by merely alleging that another meialjer 
of the family claimed the property and that there was a 
“dispute. In such a case, there is really no dispute. The 
■expression “bond fide” is not applicable to a ease where 
each party is contending for an advantage to himself in 
his own right. Every decision relied upon by counsel 
for the contention that the dispute . must be a bond fide 
■dispute deals with a case where one of the parties was a 
Hindu female with qualified ownership. Nor again do 
T hold that the claim by each party to the settlement must 
be a claim which that party believes to be justified both 
upon facts and law. It is sufficient to point out that 
there might be an illegitimate son, who as such could 
have no title to the property and who was not likely 
to be able to produce evidence to prove his legitimacy. 
Supposing he claimed to be legitimate and threatened to 
litigate. If the rest of the family came to an arrange- 
ment with him, it could not be said that this failed to 
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1927 ije a family arrangement. In other words I would 
8idh Gopal construe a bond fide claim merely as a claim which the 
BimEi person making it intended to press by litigation or other- 
wise. The only requisite required to make valid a family 
arrangement is that it should be “a transaction between 
'Ashworth, j. members of the same family which is for the benefit of 
the family generally, as, for example, one which tends 
to the preservation of the family property, to the peace 
or security of the family and the avoiding of family dis- 
■ putes and litigation, or to the saving of the honour of the 
family.” (See the definition of ‘‘family arrangement” in 
Halsbury’s Laws of England, volume 14, page 540). 
In this case it is clear that the community considered 
that the uncle and nepheAv should not fight over the 
matter. There can be no doubt that this arrangement 
was accepted hy Bihari Lai for the purpose of avoiding 
litigation and he cannot be permitted to go back on the 
arrangement. 

For the above reasons I hold that the loAver court 
was wrong in finding that this settlement was not valid 
as a family settlement and prefer the reasoning of the 
trial court. I would allow this appeal and restore the 
'decree of the trial court. 

Mukerji, J. — I agree with my learned brother that 
the decree of the lower court should be set aside and 
the decree of the court of first instance dismissing the 
respondent’s suit should be restored. 

The facts found are very simple. A person died 
leaving a brother and a nephew. If the deceased person 
was separate from his relations, the brother would 
succeed and not the nephew. If the nephew and the 
deceased were joint, the brother would be excluded. 
There was a claim for the deceased’s property both by the 
brother and the nephew. The castemen decided that in 
order to- avoid litigation the parties should divide the 
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property equally amongst themselves. Accordingly an 1927 
application was put before the revenue comi stating that Sidh Gopm. 
the names of the claimants should he put down as the Bimsi 
heirs of the deceased person. This entry continued for 
four years. On foot of this entry the plaintiff, the bro- 
ther of the deceased person, brought two suits for recovery MuJcerji, J. 
of profits against the defendant. It is clear then that 
there was a dispute between two male persons about 
the heirship of the deceased person. That dispute was 
settled at the instance of castemen in a particular way. 

The settlement arrived at was given effect to at the in- 
stance of the claimants in the revenue papers, and the 
plaintiff in this case brought suits for profits in pursuance 
of that agreement. The question then is whether, after 
all this has happened, the settlement of dispute is to 
be set aside merely on the ground that there was no 
“bond fide claim” on the part of the defendant, and the 
settlement of the dispute was of no consequence. I am 
not prepared to say that any such contention should 
prevail. 

Case after case has been quoted before us. It is 
enough to say that each case was decided on its own pecu- 
liar facts. Where parties are sui juris and understand 
their own interest, where each party is prepared to press 
his claim and where these parties, in order to avoid a 
litigation, come to an arrangement, I fail to see why that 
arrangement should not hold good. It is a contract 
which has been entered into for consideration and it 
should be binding on the parties. Tor these short 
reasons I would hold that the plaintiff’s suit was rightly 
dismissed. 

By the Court. — The appeal is allowed with costs, 
the decree of the court below is set aside and the decree 
of the court of first instance restored with costs through- 
out. 
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Before Mr. Justice Lindsay and Mr. Justice Sulaiman, and 
on a reference, before Mr. Justice Mukerji. 

SHIAM LAL AND ANOTHER (PLAINTIFFS) V. SOHAN LAL 
Ajiril, 26. AND OTHERS (DEFENDANTS).* 

June, 29. Act No. IV of 1882 (Transfer of Property .Act), section 52— 

Lis pendens — Mortgage of property in suit pendente 

lite — Effect of decree on rights of mortgagee. 


T and D sued DD for the recovery of certain property. 
The suit was decreed, and the defendant appealed. Pending 
this appeal, the plaintiffs mortgaged an 8 biswa share in village 
Urena, which was part of the property in dispute, to one W. 
Subsequently the parties compromised the case, and by the 
decree which was passed in accordance with the compromise 
each of the parties got half of the property mortgaged, and it 
was further provided that the defendant DD should be liable 
for the debt due to W and that neither T nor D nor their 
property should be liable therefor. W having sold his rights 
as mortgagee, the vendees then sued on the mortgage. 


Held by Sulaiman and Mukerji, JJ., that the mortgage 
was enforceable only against the 4 biswa share of the village 
Urena which was still held by T and D. 

Per Lindsay, J., dissenting: — 

A transferee pendente lite is bound by the decree just as 
much as if he were a party to the suit and he must be bound 
by the whole decree and is not at liberty to take advantage of 
one part of the decree and repudiate another part. 

The mortgage, therefore, was enforceable only against 
the 4 biswa share which had fallen to DD under the com- 
promise. 

Sheo Narain v. Chunni Lai (1), Gulzari Lai v. Madho 
Ram (2), Faiyaz Husain Khan v. Prag Narain (S), Radha- 
madhub Haidar v. Monohur Mukerji (4), Moti Lai v. Karrab- 
uldin (5), Bellamy v. Sabine (6), Hukni Singh v. Zauki 
Lai (7), and Annamali Ghettiar v. Malayandi Appaya (8), 
referred to. 


^ u No. 286 of 1924, from a decree of Ewp Kishan Aeha, 

bnbordinate Judge of Bndaun, dated the 26th of April, 1924. 

m nqnn oa ^6 All., 447. 

1907 I.L.E., 29 All., 889. (4) (1888) I.L.B., 16 Calc., 766. 

(7) (1884) I.L.E., 6 All., 606. (8) (1906) I.L.E., 29 Mad., 426. 
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The facts of this case were as follows ; — i927 

In 1908 Tori and Duli brought a suit for possession 
as reversioners against Damodar Das, who was in posses- ^ 
sion of the estate, alleging himself to he the adopted son 
of the deceased male owner. The suit was decreed by the 
court of first instance and Damodar Das appealed to the 
High Court. While the appeal was pending. Tori and 
Duli executed a mortgage of 8 biswas out of 18 biswas, 

10 biswansis, in village Urena, which was part of the 
property in suit, in favour of one Wahid-ud-din, on the 
3rd of August, 1911. Subsequently, on the 17th of 
March, 1913, Tori and Duli on the one hand, and Damo- 
dar Das on the other, compromised their claims. It 
was agreed between them that Tori and Duli would take 
half the share in the property and that Damodar Das 
would take the other half. It was also provided that 
Damodar Das should discharge the debt due to Wahid-ud- 
din and that neither Tori nor Duli nor their property 
should he liable therefor. Wahid-ud-din, the mortgagee, 
was no party to this compromise. A decree was framed 
in terms of the said compromise. After this decree was 
passed Wahid-ud-din sold his rights under the mortgage 
of the 3rd of August, 1911, to Shiam Lai and another for 
a sum of Es. 1,471. The purchasers then brought the 
present suit for sale. 

One common plea raised by all the defendants was 
that it was Damodar Das himself who took this sale- 
deed in 1913 henami in the name of the present plaintiffs, 
in order to defeat his creditors and transferees. It was 
pleaded that by this arrangement Damodar Das had 
really discharged the mortgage of 1911, which under the 
compromise decree he was bound to pay up. 
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The representatives of Tori and Duli pleaded that, 
PhiamLai, mortgage being pendente lite, Wahid-nd-din and hia 
SoHAN lal. representatives were bound by the compromise decree, 
and that, inasmuch as that decree provided that the 
share of Tori and Duli would not he liable for the mort- 
gage-debt, the suit against them should b’e dismissed. 

Damodar Das did not put in any written statement, 
but the position taken up by his representatives was that 
the plaintiffs not being a party to the decree, could not 
take advantage of it, nor could they ignore one part of 
the decree and try to enforce the other part. The trial 
court on the question of fact came to the conclusion that 
the purchase of 1913 was made by Damodar Das himself 
and the mortgage-debt had been discharged. On the 
question of law he was inclined to the view that “so far 
as the moiety of Tori and Duli is concerned, it is not 
absolved from liability, and so far as the other moiety is- 
concerned, it is equally unaffected by the compromise”. 

The plaintiffs appealed from the decree and urged 
that the whole claim sliould be decreed against the entire 
share. 

Dr. Siirendra Nath Sen, Mr. B. Malik and Munshi 
Harnandan Prasad, for the appellants. 

Pandit Uma Shankar Bajpai, Babu Surendra Nath 
Giipta and Munshi Shahd Saran, for the respondents. 

The judgement of Sulaiman, J., after setting out 
the facts as above, thus continued : — 

As to the question of fact whether the purchase of 
1913 was a henami transaction, we find ourselves unable 
to uphold the finding of the court below. [His Lordship 
discussed the question of fact.1 
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The next question that requires consideration is whe- 
ther both or either of the moiety shares is liable to be sold. 

Mr. Bajpai on behalf of Earn Sarup, a transferee from Sohan Lal. 
Sohan Lal, son of Dull and a representative of Tori and 
Duli, has strongly urged that the plaintiffs being repre- suiaiman, 
sentatives of Wahid-ud-din, who was a pendente lite 
transferee, are bound by the compromise decree and by 
all its terms. His contention is that a transfer pendente 
lite is subject to the terms of the decree that is eventually 
passed and further, that a transferee pendente lite is real- 
ly a representative of one of the parties, and as such is 
bound by the decree. He, therefore, contends that as a 
result of the compromise decree, the half share which 
was occupied by Tori and Duli should be exempt from all 
liability, and as directed by the decree the entire debt 
should fall on the half share of Damodar Das in the ’ 
hands of his representatives. Strong reliance has been 
placed by him on the case of Sheo Narain v. Ghumii Lal 
(1) and the case of Gulzari Lal v. Madho Ram (2), and 
on the remarks contained in those judgements that a 
pendente lite transferee is bound by the decree and is a 
representative of a party. 

It seems to me that those remarks should be under- 
stood in the light of the facts of those cases. The expres- 
sions “subject to the decree” or “bound by the decree” 
are certainly true in one sense. It would, however, not 
be fair to substitute these expressions in place of the 
words actually used in section 52 of the Transfer of Pro- 
perty Act in order to give it a meaning. What that 
section provides is that the property cannot be transfen’ed 
or otherwise dealt with by any party to the suit or pro- 
ceeding, so as to affect the rights of any other party there- 
to under any decree or order which may be made therein. 

What we have, therefore, to see is not whether the en- 
forcement of the mortgage would in any way affect the 

(1) (1900) I.L.E., 22 All., 243. (2) (1904) I.L.R., 26 All., 44T. 
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rights of the mortgagors, Tori and Duli, but whether its 
ShiamLal enforcement would affect the rights of Damodar Das. 

SoHAN ’ Lal. As observed by their Lordships of the Privy Council in 
the case of Faiijaz Husain Khan v. Prag N a, rain (1), the 

3uUiman, J. Correct mode of stating the doctrine of Us pendens, with 
which section 52 is concerned, is, as was observed by 
Cranworth, L. J., in an earlier case, that “pendente lite 
neither, party to the litigation can alienate the property in 
dispute, so as to affect his opponent.” The transferor 
himself cannot complain that his rights are affected by 
the transfer. A grantor cannot derogate from his own 
grant. Section 62 is, in my opinion, not intended for the 
protection of transferors in ai pending litigation. So far 
as they themselves are concerned, they are bound by 
their own transfers. The other parties thereto require to 
be protected, otherwise, in the words of Turner, L. J., 
quoted by their Lordships, ‘‘it would plainly be impos- 
sible that any action or suit could be brought to a success- 
ful termination if alienations pendente lite were permitted 
to prevail.” Now Damodar Das was the party other 
than the transferors Tori and Duli. It has to be seen 
whether the rights of Damodar Das will be affected if 
the mortgage is enforced against the half share of Tori 
and Duli. It seems to me that even if Damodar Das 
and his representatives be temporarily relieved of their 
liability by the enforcement of the mortgage against the 
share of Tori and Duli, their rights are in no way in- 
juriously affected thereby. I do not think that a tem- 
porary relief of his liability is tantamount to affecting 
the rights of Damodar Das. If any part of the mort- 
gaged property is retained by the mortgagors under the 
decree, I see no good ground for holding that such pro- 
perty is absolved from its liability. 

The argument that the pendente lite mortgagee is a 
representative of his mortgagors and is bound by the de- 

(1) (1907) I.L.E., 29 All., 339. 
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cree cannot be pushed to an extreme limit. The cases 
relied upon by Mr. Bajpai were cases where the purchaser ShiamLai, 
of the property in dispute was allowed to raise objections sohan ’ Lal.. 
in the execution department as a representative of all the 
judgement-debtors. That is quite a different matter. In j 

such cases the property has devolved on the transferee 
and he is certainly a representative of the judgement- 
debtor qua that property. It is also undoubtedly true 
that a pendente lite transferee is bound by the decree so 
far as it goes against his transferor, but it is quite a 
different thing to say that such a transferee should be 
treated for all purposes as if he were a party to the suit. 

Let us take an extreme case by way of illustration. A 
property is in dispute in a suit between A and B. While 
the suit is pending, A mortgages the property to G. 

Having transferred it, A enters into a compromise with 
B and on paying him some cash consideration, retains 
the entire property but throws the liability to pay the 
mortgage debt on B. The compromise specifically states 
that the property in the hands of A will be free from the 
liability of the mortgage and that B will be personally 
liable to pay the debt to G. Can, in such a case, A insist 
on G suing B on his personal liability? Can such a com- 
promise put an end to the charge which had been created 
in favour of G? A transfer pendente lite is not absolutely 
void, but is only voidable at the instance of the other party 
to the suit whose rights are affected thereby. In my view, 
in such a case, the charge will remain alive. On the 
same principle I am of opinion that the mortgagees are 
entitled to enforce the charge against the half share re- 
tained by Tori and Duli which has now devolved on their 
representatives. It would be no consolation to the mort- 
gagees to suggest that they may have a remedy against 
Damodar Das. That remedy, as will' be shown here- 
after, is not open to them, and in any case, even if it were 
open, the mortgaged property would be reduced to half,. 
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SOHAN LaL. 


.Sulaimqn, J . 


if the compromise decree means that a charge was to 
be created on the half share of Damodar Das. 

As regards the moiety share of Damodar Das, I am, 
in the first place, very doubtful whether the plaintiffs, 
when their predecessor Wahid-ud-din was no party to 
the compromise decree, can enforce it against Damodar 
Das’s representatives. No doubt, in equity, Damodar 
Das and his representatives are bound to pay the amount, 
hut if a breach is committed by them, the representa- 
tives of Tori and Duli are entitled to damages. The 
plaintiffs cannot he deemed to be a party to the compro- 
mise so as to be in a position to take advantage of it 
aghinst the will of Damodar Das and his representatives. 
In the second place, I feel another difficulty in giving the 
plaintiffs a decree against this half share also. No 
doubt the compromise itself provided that Damodar Das 
w^ould be liable for the amount and it may, therefore, be 
stated that Damodar Das’s rights under the decree would 
not be affected by the enforcement of the mortgage 
against him. It, how^ever, seems to me that the plaintiffs 
are entitled to enforce their mortgage against the half 
share of Tori and Duli on the only ground that they are 
not bound by the decree so far as that interest is con- 
cerned. It is by ignoring the provisions of the decree 
that they can succeed against Tori and Duli. At one 
and the same time they cannot be allowed to take advan- 
tage of the very decree wdiich they ignore in that way, and 
to enforce that decree against the representatives of 
Damodar Das. It would be approbating and reprobating 
the compromise simultaneously, which cannot be tolera- 
ted. I, therefore, think that the plaintiffs’ only remedy is 
against the representatives of the transferors of their 
predecessor, and they cannot be allowed to proceed against 
Damodar Das’s representatives. 

I ivould, therefore, decree the claim for the entire 
amount due on the mortgage against the half share of 
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Tori and Duli which is now in the possession of Earn 
Samp, defendant No. 3, and wDnld dismiss the claim ShiamLal 
in toto against Damodar Das and his representatives. Soh.an ' Lal. 

Lindsay, J. — The facts are all set out in the judge- 
ment of my learned brother and I agree with him in 
finding that the court below was wrong in holding that 
fihe assignment of the mortgage in suit was a henanvi 
transaction. 

There remains the question of law, namely, the 
application of the doctrine of lis pendens to the facts of 
the case. 

It is not disputed that the mortgage now in suit 
was executed pendente lite by Tori and Duli on the 3rd 
-of August, 1911. The litigation in which Tori and 
Duli were arrayed against Damodar Das was terminated 
hy a decree of this Court passed in terms of a compromise 
«on the 17th of March, 1913. (See the decree in First 
Appeal No. 168 of 1911). 

By the mortgage of the 3rd of August, 1911, an 
B biswa share of mauza IJrena was hypothecated, and this 
:share was one of the items directly and specifically in suit 
in the litigation concluded by the High Court decree 
above mentioned. That decree declared that a moiety of 
•this 8 biswa share was awarded to the appellant Damo- 
■dar Das and was to remain in his possession. It was also 
■declared that Damodar Das was to discharge the debts 
incurred in favour of Shafi-ud-din {sic.) and Jammu of 
Sangrampur, and that neither the plaintiffs (Tori and 
Duli) nor their property were to be liable therefor. The 
name Shafi-ud-din in this decree is a mistake for Wahid- 
ud-din. The other half of this share and several other 
items of property were by the decree awarded to the res- 
pondents Tori and Duli subject to their discharging a 
debt owing to Mathura Prasad of Pilibhit. It was de- 
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1927 Glared that neither Damodar Das nor his property were 
' p wTAM TitTi' to he liable for this latter debt. 

SoHAN L.AC. It cannot, I think, be seriously argued that if Wahid- 
ud-din the mortgagee had been a party to this litigation 
Lindsay, J. would have been bound by the decree and could only 
enforce his mortgage against the moiety of the 8 biswas 
awarded by the decree to Damodar Das. He was not, 
however, a party. On the other hand he was a transferee 
pendente lite and there is, I think, ample authority for 
the proposition that such a transferee is as much bound 
by the decree passed in the Us as if he had been an actual 
party to it. 

My learned brother has quoted one of the observa- 
tions made by Lord Cranworth in the well-known case 
of Bellamy v. Sabine (1). I should like to supplement 
this by a further quotation from the same judgement. 
It is as follows : — 

“Where a litigation is pending between a plaintiff and a 
defendant as to the right to a particular estate, the necessities 
of mankind require that the decision of the court in the suit 
shall be binding not only on the litigant parties but also on 
those who derive title under them by alienations made pend- 
ing the suit, whether such alienee had or had not notice of 
the pending proceedings. If this were not so, there could be 
no certainty that the htigation would ever come to an end.” 

It is in the sense indicated in this passage that I 
interpret the judgements of their Lordships of the Privy 
Council in Radhamadhuh Haidar v. Monohar Mukerji 
(2), and Moti Lai v. Karrahuldin (3). 

In the Full Bench decision of this Court, Gulzari 
Lai V. Madho Ram (4), the former of these two judge- 
ments was cited by Banerji, J., who at page 463 of the 
report expressed himself as follows : — 

“In Radhamadhuh Haidar v. Monohar Muherji their 
Lordships of the Privy Council held that a person who had, 

a) a8S7) 1 DeG. and J., 566. (8) (1897) I.L.B., 26 Calc., 179. 

(2) (1888) I.L.R., 15 Calc., 766. (4) (1904) I.L.R., 26 All., 447. 
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during the pendency of a mortgagee’s suit,for sale, purchased 
the mortgage property in execution of a simple decree for Shum l.u, 
money was bound by the proceedings and the decree in the t,»t. 

suit.” 

A still earlier decision of this Court, Hukm Singh v. 

ZauM Lai (1), laid down that a purchaser pendente lite, 
being bound by the decree against the persons through 
whom he claimed could not be permitted to go behind 
the decree so as to show that there w^as an error patent 
on the face of the decree. 

With these authorities behind me I take the view 
that a transferee pendente lite is bound by the decree 
just as much as if he were a party to the suit and, if he 
is bound by the decree, he must be bound, by the whole 
decree and is not at liberty to take advantage of one 
part of the decree and repudiate another part. The prin- 
ciple appears to be that a person who takes a transfer 
from any of the parties to a pending litigation thereby 
puts himself in privity with the suit, and must be treated, 
not as a stranger to the suit, but as a party to it and con- 
sequently bound by the terms of the decree in full. 

It is true that in the case now being considered the 
final decree which was passed by this Court was founded 
upon a compromise. But that fact does not interfere 
with the application of the doctrine of Us pendens. A 
decree based upon a compromise is just as much binding 
as a decree founded upon a decision upon the merits. I 
may refer in this connection to the Full Bench decision of 
the Madras High Court, Annamali Ghettiar v. Malaijandi 
Appaya (2). And I also note that this matter was not 
contested before us. 

Applying the above principles to the case before me, 

I am of opinion that the plaintiffs in this mortgage suit 
can enforce their mortgage only against that moiety 
of the property which the High Court’s decree awarded 

(1.) (1884) I.L.E., 6 All., 606. (2) (1906) I.L.B., 29 Mad., 426. 

21ad, 
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to Damoclar Das. Neither the latter nor his representa- 
ShiamLal tives who are impleaded as defendants can complain 
SOHAN LaL. that the enforcement of the mortgage against the property 
in their hands “affects” the rights of Damodar Das 
LMsay, J. Court’s decree. On the contrary the 

■ mortgage would, in this ivay, be enforced in strict accord- 
ance with the terms of the decree. 

On the other hand, that decree by its terms has re- 
lieved the moiety share awarded to Tori and Duli of all 
liability for the discharge of the mortgage-debt now 
sought to be enforced; it has also absolved Tori and Duli 
from all personal liability for this debt, and the declara- 
tions to this effect are an integral part of the High Court’s 
decree which, for the reasons given above, is binding upon 
the transferee pendente lite to the full extent of its 
terms. 

I cannot accept the argument that Tori and Duli or 
their representatives are debarred from availing them- 
selves of these declarations on the ground that by doing 
so they are seeking to derogate from their own grant. 
They are, in my opinion, entitled to say. that under the 
decree both they and their property stand free of all li- 
ability for this claim; and a mortgagee who takes a pre- 
carious transfer from one of the parties to a pending suit, 
and who knew, or must be taken to have known, that his 
transfer was subject to the result of the litigation then 
pending ought not to be heard to say that his transferor 
is seeking to derogate from his own grant because the 
decree which concludes the litigation has deprived the 
transferor of a portion of the property to which lie could 
still make title at the date of the mortgage. 

Dor these reasons I hold that the appeal should be 
allowed in part and that the plaintiff should be given a de- 
cree for sale against Damodar Das and his representatives 
in respect of the moiety share of the mortgaged property 
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in their possession. I would dismiss the suit as against ^92? 
the representatives of Tori and Duli with costs. *Shi.im Lal 

By the Court. — The members of this Bench have ^ohau lai. 
differed on the question whether, under the circumstances 
set forth above, the plaintiffs are entitled to enforce their ■ , 

mortgage against the half share of Tori and Duli, or the 
half share of Damodar Das, or both, or neither. Ac- 
cordingly, under section 98 of the Code of Civil Procedure 
we refer the question as to what reliefs tlie plaintiffs 
are entitled to in this case, to one or more of the other 
Judges of this Court, whom the Hon’ble the Chief 
Justice may select. 

The point of law having been referred to Mukerji, 

J., his Lordship delivered the following judgement : — 

Mukerji, J. — This First Appeal was before two 
learned Judges of this Court for disposal. They differed 
on a point of law and that question alone has been referred 
for my opinion. 

The facts involved, so far as I am concerned, are 
these. Two persons. Tori and Duli, claimed certain 
properties as belonging to one Than Chand against one 
Damodar Das and others. Damodar Das was the princi- 
pal claimant of the property on the other side. The suit 
was instituted in 1908 and was decided in the then plain- 
tiffs’ favour on the 21st of February, 1911. After this 
decree was passed in their favour Tori and Duli mort- 
gaged an 8 biswa share in the village Urena to one 
Wahid-ud-din, the predecessor in title of the present 
plaintiffs. A first appeal was filed by Damodar Das in 
this Court and it was settled by a compromise arrived at 
on the 7th of March, 1913. It -was agreed as between 
Tori and Duli on one side and Damodar Das on the other 
that certain properties, including a half share in the 8 
biswa of. Urena, should go to Tori and Duli and they 
should discharge a certain debt due to one Mathura 
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■ — Prasad. Certain other -properties, including the other half 

Shiam lal share in the 8 biswa of Urena, were given to Damodar 
SOHAN Lal. Das and he agreed to discharge, among other debts, the 
debt due to Wahid-ud-din (the name of Wahid-uidin 
Miikerji, J. ^PP^ars to haA^o been wrongly given as Shafi-ud-din in 
the compromise). It was further agreed that, so far as 
the debts undertaken to be paid by Damodar Das were 
concerned, neither Tori nor Dirli nor their properties were 
to be liable. 


The plaintiffs have brought the suit, out of which 
this appeal has arisen, to recover Es. 11,000 and odd 
by sale of the entire 8 biswa share mortgaged to Wahid- 
nd-din on the 3rd of August, 1911. The entire 8 biswa 
share has passed out of the hands of Tori and Duli and 
Damodar Das. Tori and Duli’s share (4 biswas) is now 
owned by the defendant second party. Earn Sarup, and 
the share of Damodar Das is now oivned by the defendants 
third party. There are certain subsequent mortgagees as 
well as pro forma defendants in the suit. The question 
on which the learned Judges differed was whether the 4 
biswas given by the compromise decree to Tori and Duli 
was liable in the hands of the present owners and trans- 
ferees or whether the 4 biswas given by the compromise 
decree to Damodar Das was liable. The learned Judges 

appear to have been agreed that the entire 8 biswas could 
not be sold. 


_ Before me, Mr. Malik contended that the entire 8 
biswas could be sold at the instance of the plaintiffs. 
1 here IS no force in this contention, for reasons to be 

presently stated in deciding the point referred to me for 
opinion. 

To start with, no party who has made a transfer to 
another is entitled to say that the transferee has no right 
to t e property. This is elementary law. This principle 
has been stretched so far as to enact a rule of law 'that 
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where a person, without owning a property, purports to 
transfer it, he would be bound to make good the transfer, Lal 
if later he acquires that property, vide section 43 of the Sohan ' Lai.. 
Transfer of Property Act. It seems to me, therefore, 
consistent with principles that Tori and Duli, who made Y^uTierji, J. 
the mortgage, should make it good by means of any 
property that may be in their hands out of the property 
mortgaged by them. Now, is there any principle or 
rule of law which enables Tori and Duli or their repre- 
sentatives to say that by reason of certain things that have 
since happened they are not liable to make good their 
promise as contained in the deed of mortgage? The law 
on the point under consideration has beien embodied iii 
section 52 of the Transfer of Property Act, w^hich, for 
the purposes of the Indian Courts, contains the entire 
law on the subject of Us pendens. If section 62 of the 
Transfer of Property Act should enable Tori and Duli to 
say that they are entitled to plead that section as a bar 
to the enforcement of the mortgage against any property 
in their hands, they will succeed, otherwise not. 

Looking to section 52 of the Transfer of Property 
Act, it runs as follows (omitting unimportant por- 
tions) : — 

“ During the active prosecution ... of a contentious 
suit .... in which any right to immoveable property is 
directly and specifically in question, the property cannot be 
transferred . . . .by any party to the suit .... so as to 
affect the rights of any other party thereto under any decree 
or order which may be made therein ....”. 

This rule lays down that when a piece of immoveable 
property is in contest between two parties, one of the 
parties cannot transfer it so as to prejudice the other 
party if the result of the litigation is in favour of the 
other party. It will be noticed that the rule is enacted 
entirely for the benefit of the “other party” and not 
for the benefit of the party making the transfer. The 
reason seems to be clear. The party who makes the 
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1927 transfer is bound by it, while the question is whether the 
®iiccessful party in the litigation, who is not the party 
c. making the transfer, is also to be bound by the trans- 
SoHAN lal. “other party” is not to be so- 

bound. There is, therefore, nothing in section 52 of the- 
Muicerji, j. Transfer of Property Act which would enable Tori and' 
Duli to say to Wahid-ud-din : ‘ ‘We are not going to 
keep our contract and make good our word on account 
of the provisions of section 52 of the Transfer of Property 
Act.” 

In various cases a transferee pendente lite has been 
described as the representative of his transferor so far as 
the result of the suit is concerned. This description 
would be perfectly good as between the transferee and 
the party other than the transferor. As between the 
transferee and the party who is not the transferor, the 
transferee pe^idente lite cannot claim a higher right than 
his transferor. In this sense, no doubt, the transferee is 
a representative of the transferor. But I have not come 
across any case in which a question as to rights may have 
arisen, as between the transferor and the transferee and 
it has been said that the transferee is a representative 
of the transferor. As between these two, there is no- 
question of representation. They are parties to a con- 
tract, they are bound by the terms. In my opinion we 
have to look for the whole law on the subject to the pro- 
visions of section 52 of the Transfer of Property Act alone 
and not elsewhere. 

It will be noticed from the statement of facts made 
above, that Damodar Das made only a personal covenant 
to pay the debt due to Wahid-ud-din. He did not even 
say that Wahid-ud-din’ s debt was a mortgage-debt. (I 
sent for the record of First Appeal No. 168 of 1911 
and examined the compromise in the case). The pro- 
mise on the part of Tori and Duli to pay Mathura Prasad’s 
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debt was purely a personal promise and so was the 

promise on the part of Damodar Das. Nowhere in the — 

compromise was any property earmarked as being liable 
for the debts of Mathura Prasad or Wahid-ud-din or 
Jammu. It follows therefore that under the compromise 
decree Damodar Das got an absolute title to a 4 biswa MuUrjhJ. 
share out of 8 biswas of Urena mortgaged to Wahid-ud- 
din. Wahid-ud-din being a transferee pendente lite 
could not touch the property which Damodar Das, being 
the “other party” to the litigation, got under the terms 
of the decree. This is the reason why the 4 biswas in 
the hands of defendants third party cannot be touched. 

Further, the undertaking on the part of Damodar Das 
to pay the debt of Wahid-ud-din was an undertaking 
which could not be enforced at the instance of Wahid-ud- 
din who was not a party to the contract or to the decree. 

He obtained a mortgage of 8 biswas and he could always 
insist on the terms of his contract being made good by 
his mortgagors or their representatives, so far as it lay 
in their power to do so. 

My opinion therefore is that the mortgage in suit is 
enforceable against only those -4 biswas of IJrena which 
are now held by the representatives of Tori and Duli and 
the mortgage is not enforceable against the 4 biswas 
share given to Damodar Das under the compromise de- 
cree. 

[The case then was put up before Lindsay and 
Stjlaiman, JJ., who. decreed the claim against the 4 bis- 
was of mauza Urena which were held by the representa- 
tives of Tori and -Duli, and dismissed it against the 4 
biswa share given to Dhmodar Das under the compro- 
mise decree.] 

Decree modified. 


806 
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1928 Before Mr. Justice Mukerji and Mr. Justice Bennet. ! 

Apra, 30. TAMIZ-UJST-NISSA BIBI (Defendant) v. SYED MUHAM- 
— mad H USA IN (Pl aintiff).* j 

Ciml Procedure 'Code, section 11 — Ees Jniic&ta.— “Might and 
ought”— First suit for possession based on title — Second 
suit for possession as mortgagee — Two courts of different 
grades — Second suit comprising property claimed in first 
suit as well as other claims against other defendants. 

R mortgaged with possession a certain property to M. 
After R s death, F , who had inherited a two-fifths share in 
the _ property, sold without authority the entire pro- 
perty to the mortgagee ■ M. T. who had inherited a 
one-fifth share, brought a suit in the Munsiff’s court for pos- 
session of her share. Her title was proved and the suit was 
decreed M not having raised the defence that in any case he 
was entitled to retain possession as usufructuaiy mortgagee. 
Thereafter M's name was removed from the revenue records 
as a mortgagee, and he brought a suit in the Subordinate 
Judge’s court against T and the other heirs of R. for recovery 
of possession as mortgagee over a three-fifths share of the pro- 
perty (excluding the two-fifths share of F, of which M had be- 
come full owner). 

Held, that so far as T and her one-fifth share we.re con- 
cerned, the suit was barred by the principle of res judicata. 

The facts of the case sufficiently appear from the 
Judgement of the Court. 

Babu Piari Lai Banerji and Babu Hem Chandra 
Mukerji, for the appellant. 

Maulvi Haidar Mehdi, for the respondent. 

MuicER.n and Bennet, JJ. .-—The only question 
before us is whether a part of the claim is not barred on 
the ground of res judicata. One Biyaz Husain was th^ 
owner of a certain property which he mortgaged with 
gssession to the respondent, Syed Muhammad Husain. 

. He died, leaving him surviving three daughters and one 
Baiyaz Husain, sold the entire property 
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to the respondent, Muhammad Husain, alleging that he i927 
was the sole heir of his father. Out of the sum of 
Es. 4,000, Es. 2,400 went to pay off the mortgage and 
the balance was paid to the vendor. Tamiz-un-nissa, 
the appellant before us, a sister of Eaiyaz Husain, brought Mchammad 
a suit (No. 336 of 1920) in the court of the Munsif of 
Moradabad for recovery of her one-fifth share of the in- 
heritance. Muhammad Husain, in that suit, in his de- 
fence, did not set up his usufructuary mortgage. The 
result was that the suit of Tamiz-un-nissa was decreed 
for possession. The respondent, Muhammad Husain, 
has now brought the suit, out of which this appeal has 
arisen, for recovery of possession over three-fifths share 
in Eiyaz Husain’s property, on the- ground that he was 
entitled to possession of this share as a mortgagee. 

Eaiyaz Husain’s legitimate share in his father’s pro- 
perty -v^as two-fifths. The plaintiff has, evidently, kept 
this two-fifths as his property on the ground that his 
vendor was the o-vmer of this share. 

In the court of first instance Tamiz-un-nissa pleaded 
that the suit vpas barred on two grounds, namely, res 
judicata and estoppel. This defence found favour in the 
court of first instance and the w’hole suit was dismissed. 

On appeal by the plaintiff, the learned District Judge set 
aside the decree of the court of first instance and decreed 
the entire suit. He was of opinion that the earlier suit 
did not operate as res judicata, and that there "v^as no 
question of estoppel. 

In this Court it has been urged that so far at least 
as Tamiz-un-nissa is concerned the claim as regards her 
one-fifth share is barred as res judicata. 

As a matter of history, it appears that the appeal 
came up before a Bench of this Court and was heard and 
decreed ex parte. That decree kas been set aside at the 
instance of the respondents and the appeal has now come 
lip before us for disposal. 
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The only question that has been urged before us is 

tamiz- that of res judicata. It appears to us that in the former 

(No. 336 of 1920) it was the duty of the respondent 
to urge that if he could not succeed on the ground of his- 
purchase from Faiyaz Husain he was, at any rate, en- 
titled to continue to be in possession as the mortgagee 
from the father, Eiyaz Husain. This was a defence 
which, in our opinion, Muhammad Husain not only 
might but ought to have taken in the earlier suit. 

The learned District Judge was of opinion that it 
was only because Tamiz-un-nissa’s suit succeeded that 
a cause of action arose to Muhammad Husain to bring 
the second suit. We do not agree with this contention. 
Two defences, as we have already said, were open to the- 
respondent and he ought to have taken both the defences. 

The second ground on which the judgement of the- 
lower appellate court proceeded was that the second suit 
brought by Muhammad Husain was not cognizable by 
the Munsif because its valuation was more than 
Rs. 1,000; This is perfectly true, but so far as Tamiz- 
un-nissa was concerned her suit was rightly brought in- 
the court of the Munsif of Moradabad. The three sisters- 
did not claim one under another, and if there was any 
claim by the other sisters they were all independent 
claims. It has been discovered now that, as a matter of 
fa,ct, only one suit was brought, and that by Tamiz-un- 
nissa. The revenue court removed the name of the res- 
pondent, from the record, as a mortgagee. The plaintiff’ 
may have, a cause of action against the other sisters of 
Tamiz-un-nissa, but, certainly so far as Tamiz-un-nissa 
herself was concerned, there was no valid ground on which 
Muhammad Husain could bring his suit against her in 
the court of the Subordinate Judge of Moradabad. In 
our opinion the claim as against Tamiz-un-nissa was bar- 
red by the principle of res judicata. 
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We are not satisfied that there was any valid reason 
for dismissing the entire suit of the respondent. His 
learned counsel tells us that he confined his claim to two- 
fifths share only when he appealed to the lower appellate 
court. Out of this two-fifths share, the claim to one- 
fifth share fails as against Tamiz-un-nissa. There will, 
therefore, be a decree as against the other respondents 
for one-fifth share only. 

The result is that we allow the appeal in part and 
dismiss the plaintiff I'espondent’s suit as against Tamiz- 
un-nissa in respect of one-fifth share in the entire proper- 
ty of Eiyaz Husain. We dismiss the claim as regards a 
similar share on the ground that it hp been withdrawn 
by the plaintiff. We decree the plaintiff’s suit with res- 
pect to the remaining one-fifth share against the defend- 
ants other than Musammat Tamiz-un-nissa and Muham- 
mad Husain. The appellant will have her costs in all 
courts. 

Appeal allowed. 


EEVISIONAL CIVIL. 


Before Mr. Justice Lindsay and Mr. Justice Kendall. 
EAM SAEUP (Defendant) v. HAEDEO PEASAD (Plain- 
tiff).* 

Act No. XXVI of 1881 {Negotiable Instruments Act), sections 
9 and 59 — Suit by endorsee against drawer of a cheque — 
“■Holder in due course . 

A cheque is payable on demand and the amount becomes 
payable when the cheque is presented for payment to the 
drawee. 

Where the plaintiff, on the 28th of September, took a 
cheque which had been drawn on the 5th of June, in good faith, 
for consideration, without notice of its having been dishonour- 
ed, and without having any reason to believe that there was 
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any defect in the title of his transferor and it was found that 
the transferor was not a holder for value, the endorsement to 
him being fictitious, it was held, that the plaintiff was. not a 
“holder in due course” and therefore his claim against the 
drawer must fail. 

This was an application in revision against a decree 
of a Court of Small Causes decreeing a suit by an endorsee 
of a cheque against the drawer. The application -was 
referred by Dalal, J., to a Bench of two Judges on the 
question, chiefly, whether the plaintiff was a ‘ ‘ holder in 
due course ” within the meaning of the Negotiable Instru- 
ments Act, 1881. The facts of the case sufficiently 
appear from the judgement of the Court. 

Munshi Panna Lai, for the applicant. 

Munshi Ambika Prasad, for the opposite party. 

Lindsay and Kendall, JJ. : — This application for 
revision under section 25 of the Provincial Small Cause 
Courts Act has been referred for decision to a Bench and 
the question to be determined is the liability of the defen- 
dant applicant Earn Sarup in respect of a cheque drawn by 
him on the Allahabad Bank, Limited, on the 5th of June, 
1926, and made payable to “Earn Saran or order.” The 
amount of the cheque was Es. 500. 

On the 10th of June, 1926, the cheque was presented 
for payment and was dishonoured. It was proved at the 
trial that the drawer had no funds at credit with the Bank 
and that he had made no arrangement for an overdraft. 
Payment v^as refused by the Bank on the ground that it 
had not been arranged for. 

On the 28th of September, 1926, tl>e cheque w^as 
again presented for payment and again dishonoured on 
two grounds : (1) that payment had not been arranged 
for by the drawer and (2) that the endorsement of the 
payee was wanting. It is not clear who presented the 
cheque on this second occasion. Obviously it was some 
person other than the payee. There was the evidence 
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of a clerk of the Bank that it was presented by Hardeo 
Prasad, the plaintiff in this suit, but the Judge disbelieved 
it. His finding is that Hardeo Prasad did not take the 
cheque to the Bank and had no notice of dishonour. 

A third presentation was made on the 6th of October, 
1926, on behalf of the Beopar Sahaik Bank to which the 
cheque had been endorsed the previous day by Hardeo 
Prasad. This time payment was refused on the ground 
that it had been stopped by the drawer. 

As regards the stopping of payment the court below 
did not believe the statement of the drawer or of the Bank 
clerk that the order to stop had been received on the 10th 
of June, 1926, and this is clearly right, for the refusal 
of the Bank to pay either on the 10th of June or the 28th 
of September was not based upon any stop order. And 
on the 10th of June, at any rate, such an order would 
have been without meaning, for the drawer had no funds 
at the Bank and had made no arrangement with the Bank 
for liquidation of the cheque. 

The endorsements on the cheque require some notice. 
The first purports to bear date the 10th of August, 1926, 
and is by Earn Saran (the payee) in favour of Babu Earn. 
The Judge held that this was not a genuine endorsement, 
for, according to the Bank evidence, there was no endorse- 
ment on the cheque when it was presented for payment 
on the 28th of September. 

On this latter date Babu Earn endorsed to Hardeo 
Prasad the plaintiff, and he in turn endorsed to the Beopar 
Sahaik Bank on the 5th of October. On the following 
day this Bank made the third presentment of the cheque 
and payment, as stated above, was refused on the ground 
that the drawer had stopped it. The Judge believed that 
Hardeo Prasad had been deceived by his endorser, Babu 
Earn, and held that Hardeo Prasad having given value 
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and having no notice that the cheque had been dishonour- 
Ram ed, was a holder in due course and entitled to recover from 
“ the previous parties, including the draAver. 

Habdeo 

Pbasad. It is argued before us that the plaintiff M^as not a 

holder in due course, regard being had to the language 
of section 9 Of the Negotiable Instruments Act, according 
to which the holder in due course of a cheque means a 
person who for consideration became the possessor of the 
cheque (if payable to bearer), or the payee or endorsee of 
the cheque (if payable to order) before the amount men- 
tioned in it becomes payable, and who had no sufficient 
cause to believe that any defect existed in the title of the 
person from whom he derived his title. 

The lower court finds that Hardeo Prasad had no 
notice of any defect in the title of his transferor. 

But it is argued that the first of the two conditions 
is not satisfied because Hardeo Prasad did not become the 
endorsee before the amount specified in the cheque became 
payable. A cheque, it is said, is payable on demand and 
the amount in this instance became payable on the 5th 
of June, the date on which the cheque was drawn, where- 
as the endorsement was not made to Hardeo Prasad till the 
28th of September. 

Under the English law (Bills of Exchange Act, 1882, 
section 29) no person can be a holder in due course unless 
he became the holder of the bill before it was overdue. 
And for the purposes of the section a bill payable on 
demand (which includes a cheque) is deemed to be over- 
due when it appears on the face of it to have been in 
circulation for an unreasonable length of time. It is 
clear, therefore, that according to English law the holder 
of a stale cheque would not be treated as a holder in due 
com'se. 

The law in India is not so definite as the law in 
England, and the expression overdue ” is not to be 
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found in section 9 of the Negotiable Instruments Act. 1927 

According to section 9 no one can be a bolder in due course ram 

unless be takes it “ before tbe amount mentioned in it 

became payable.” Haedeo 

Pbasad. 

A cheque is payable on demand : the amount becomes 
payable when tbe cheque is presented for payment to tbe 
drawee. 

In tbe present case the cheque was presented at tbe 
Bank on tbe lOtb of June, 1926, and tbe amount became 
payable on that date. Hardeo Prasad did not become 
the bolder till long after that date and be cannot, there- 
fore, be a holder in due course under section 9. 

It was not sufficient to find that he took tbe cheque 
in good faith, for consideration, without notice of dis- 
honour and without having any reason to believe that 
there was any defect in the title of his transferor, Babu 
Bam. On the face of it the cheque was stale and this 
was, or ought to have been, sufficient notice to Hardeo 
Prasad that payment was overdue. 

The case is governed by section 59 of the Negotiable 
Instruments Act and all that Hardeo Prasad acquired was 
the rights in the cheque of Babu Bam. ^ 

The finding of the Judge appears to be that Babu Bam 
was not a holder for value and that the endorsement to 
him was fictitious. 

Por these reasons the plaintiff’s case against Bam 
Sarup, the drawer, must fail. 

The application for revision must, therefore, be 
allowed. The claim against Bam Sarup must stand dis- 
missed. No order as to costs in either court, it being 
admitted that when Bam Sarup drew the cheque he had 
no funds in the Bank to meet it. 

Application allowed. 
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APPELLATE CIVIL. 



Before Sir Grimwood Hears, Knight, Chief Justice, 
and Mr. Justice Lindsay. 

1937 BALMAKUND (Plaintiff) v. EAAIENDEA NATH 

GHOSE (Defendant).* 

Act No. VI of 1881 {Probate and Administration Act), section 
3 — Will — Probate — Application to admit to probate a 
draft will neither signed nor attested. 

Draft instructions given by a testator to a lawyer, or a 
draft will prepared on such instructions can be treated as a 
will so as to allow grant of probate. 

Aidia Bibi v. Ala-ud-din (1), Janki v. Kalhi Mai (2) and 
Sarabai Amibai v. Mahomed Gassum (3), followed. 

This was an appeal from an order of tlie District 
Judge of Allahabad, refusing to admit to probate a docu- 
ment which was the draft of a will prepared by a vakil 
according to instructions given to him by the testator. 
The facts of the case are fully set forth in the judgement 
of the Court. 

Pandit Shiam Krishna Dar (with him Dr. Kailas 
Nath Katfu), for the appellant. 

Babu Piari Lai Banerfi, for the respondent. 

Hears, O.J., and Lindsay, J. : — The question to be 
decided in this First Appeal is whether the document 
wLich was exhibited as Exhibit 4 in the court below, and 
which was propounded as being the last will of Earn Kup 
Chose, ought to have been admitted to probate by the 
District Judge. Earn Eup Chose was once a head-master 
and had been living for a number of years in Allaliabad 
after his retirement on pension. It is admitted on both 
sides that on the 2nd of February, 1920, Earn Eup 
Chose executed a will which was registered. At that 

*First Appeal No. 372 of 1924, from a decree of D. C. Hunter, District 
Judge of Allaliabad, dated the 25th of April, 1924. 

(1) (1906) 28 All., 715. (2) (1908) 31 All., 236. 

(8) (1918) I.L.B., 43 Bom., 641. 
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time the members of Earn Eup Ghose’s family, vEo 
were alive and in whom he was necessarily interested, 
were his wife, his son Eamendra Nath Ghose, his 
danghter-in-law Mirnalini Debi (the widow of a deceas- 
ed son) and her three children (two sons and one daugh- 
ter). By his registered will. Earn Eup arranged for the 
distribution of his property after his death. He appoint- 
ed four executors to his will, and directed that one-half 
of the annual income of his estate should be paid to his 
wife and his son Eamendra Nath until his wife’s death. 
After his wife’s death one-half of the estate was to be 
made over to his son Eamendra Nath, subject to a deduc- 
tion of Es. 2,000 which was to go towards the marriage 
expenses of the testator’s grand-daughter Kanak Champa 
Debi. The other half of the income was to be devoted to 
the maintenance of the testator’s daughter-in-law Mirna- 
lini Debi and her children. Provision was made for the 
education of the two grandsons and it was provided that 
when his grandsons attained full age, half of the estate 
was to vest in them, subject to a charge for the mainten- 
ance of their mother Mirnalini Debi, and subject to a 
contribution of Es. 2,000 towards the marriage expenses 
of the grand-daughter. The will also provided that while 
the wife of the testator was alive, the family were to live 
with her. The property disposed of by the will consisted 
of Government Promissory Notes, shares in certain com- 
panies, a one-third share in two houses in Mirzapur and 
certain moveable property. 

The document Exhibit 4, which was brought into 
court by Babu Balmakund, one of the executors, 
purported to revoke this earlier will. Exhibit 4, 
as it stands, is the draft of a will. It is not 
pretended that the testator, the deceased Earn Eup 
Ghose, who died on the 26th of September, 1923, ever 
signed this document, nor again does’ it bear the attesta- 
tion of any witnesses. Nevertheless it was put forward 

22 AD 
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as being the last will of Earn Eiip Grhose, the case for 
the applicant being that this document, although infor- 
mal in the manner just indicated, nevertheless had been 
prepared at the express request of Earn Eup, and with an 
express declaration by him that it contained his last 
wishes regarding the disposal of his property. 

The document made a different distribution of the 
property to that which was provided in the registered 
will of the 2nd of February, 1920. The son Eamendra 
Nath was given a one-third share in a house in Mirzapur 
a,nd was also given certain shares in the Tata Iron and 
Steel Works of the face- value of about Es. 3,000. The 
income of the rest of the property was to be devoted to the 
maintenance of the daughter-in-law and grandchildren 
■of the testator and the remaining corpus of the property 
was to vest in the grandsons on their attaining majority, 
subject to the maintenance of their mother. The same 
provision was made in this will as in the earlier will, 
namely, that Es. 4,000 was to be spent on the marriage 
of the testator’s grand-daughter. There was a gift over 
to the Kayestha Pathshala in certain events. Provision 
was also made by which certain ornaments, which belong- 
ed to the testator’s wife, were to be given to the grand- 
sons and, lastly, it was declared in clause 14 of this docu- 
ment that the earlier registered will of the 2nd of Feb- 
ruary, 1920, had been cancelled. 

The grant of probate was opposed by the son of the 
testator, Eamendra Nath; It was not denied that the 
draft, Exhibit 4, as brought into court, had been prepar- 
ed under instructions given by Earn Eup, but it was said 
that the will of the 2nd of February, 1920, had never been 
revoked and there never had been any intention to revoke 
it. It was suggested that this draft Exhibit 4 had been 
prepared merely for the purpose of pacifying the daughter- 
in-law Mirnalini, who, it was said, had acquired an as- 
cendency over Earn Eup. It was said that the draft did 
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Hot represent the last wishes of the testator and that the 1927 
preparation of the draft will could not amount to a re- 
vocation of the earlier will. It was also pleaded that no 
•execution of the will had taken place and that Earn Eup 
never had any real intention to make a new will and to 
revoke the earlier one. 

Under section 3 of the Probate and ■Administration 
Act a will is defined as being the legal declaration of the 
intention of the testator with respect to his property 
which he desires to be carried into effect after his death. 

It is not disputed that in the case of a Hindu, as Earn 
Eup Ghose was, the declaration may be legal although it 
is not signed by the testator, nor attested by witnesses, 

^ind it has been held in a number of cases that the draft 
instructions given by a testator to a lawyer, or a draft will 
prepared on such instructions can be treated as a will 
so as to allow grant of probate. We may refer in this 
■connection to three cases, Aulia Bibi v. Ala-ud-din (1), 

Janki v. Kallu Mai (2) and Sarabai Amibai v. Mahomed 
Bassum (3). 

Consequently if it is found that the draft Exhibit 4, 
fhough not signed by the testator and unwitnessed, does 
represent the last wishes of Earn Eup Ghose regarding 
the disposal of his property, effect must be given to it 
as a will, and as it contains a clause expressly revoking 
the registered will of the 2nd of February, 1920, the latter 
will must in that case be deemed to have been duly re- 
voked. 

Before discussing the evidence in the case it should 
be premised that Earn Eup was a well-educated man, 
who had been the head-master of a Government School 
and knew English well. There can be no question of his 
ability to understand a document prepared in English. 

One of the witnesses describes Earn Eup as having been 
•a graduate of the Calcutta University. 

(1) (1906) I.L.R.. 28 All., 715. (2) a908) I.L.B., 31 All., 230. 

(8) (1918) I.L.E., 43 Bom., 641. 
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19^7 [After dealing with the evidence at some length,. 

BAiaiAKTraD their Lordships continued : — ] 

Ramekdea On this evidence the learned Judge seems to have- 
ISTath 

Ghose. come to the conclusion that it was not possible for him 
to say that the document Exhibit 4 represented the last 
wishes of Earn Eup regarding the disposal of his property 
after his death. There was, of course, considerable con- 
flict in the evidence and the result of this was to leave- 
the Judge, as he says, convinced of nothing. He seems- 
to have thought that before Earn Eup died he had not 
definitely made up his mind to make a fresh disposition of 
his property and to cancel his previous will. 

It has been very strongly argued before us by Mr.. 
Dar, on behalf of the applicant for probate, that the cir- 
cumstantial evidence in the case points clearly to the con- 
clusion that Earn Eup had definitely decided to alter- 
his will and to revoke the earlier will of 1920. 

It is not to be denied that there were reasons why 
Earn Eup might very well wish to make a new will. Im 
the first place, since he executed the earlier will of 1920,. 
Earn Eup’s wife had died. It was no longer necessary 
therefore to make provision for her. Another fact was- 
that his son Eamendra Nath was able to earn his own 
living. We have also every reason to suppose that Earn; 
Eup was most anxious to provide, as well as he could,, 
for his grandchildren. It was for them that provision 
was being made in the will and not for the mother Mir- 
nalini. There is also the fact that Eamendra Nath 
himself admits that there were quarrels between him and 
his sister-in-law, quarrels which might very well have- 
led Earn Eup to suppose that after his death Eamendra 
Nath would not be well disposed towards his brother’ a 
widow. 

A good deal has been said about the conduct of Earn 
Eup himself and in particular as to the inference which 
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might be drawn from the fact that Earn Enp had never 
signed this draft document, Exhibit 4. There can be no balmaktoto 
doubt that he had read the draft, that he understood it, 
and had made corrections in it, and so far as we are able 
to understand. Earn Eup was quite in earnest about the 
preparation of this deed. It is difficult to suppose that he 
was taking all these pains if he did not seriously intend 
to make a new will. 

As regards the fact that Earn Eup did not sign the 
will, it is to be remembered that early in September he 
had handed over the draft of the new wall to his vakil, 
and asked him to make arrangements for the 
■deposit of the document with the District Eegistrar. 

There can, we think, be no doubt that Earn Eup fully 
trusted his ,vakil in this matter and left it to him 
to do all that was necessary in order to get the will de- 
posited in court. From early in September the 
vakil was in possession of Exhibit 4 and also two fair 
•copies of the same, and it seems to us most likely that 
Earn Eup believed that all steps would be taken in order 
do carry out his wishes. Before, however, any deposit 
was made Earn Eup died. "We do not think that it ought 
to be concluded from this conduct of Earn Eup that he 
was wavering or uncertain in his intentions. That con- 
•clusion might have been possible if it turned out that the 
•draft document had been in his possession right up to 
the time of his death, but the explanation is that it was 
not in his possession — it was in the possession of the 
vakil. It was most reprehensible on the part of 
the vakil not to take immediate steps for the de- 
posit of this document, and the excuse he has given, 
namely, that the Judge was busy in dealing with the 
Ilarari case was no excuse at all. Had an application 
been made to the District Judge for the deposit of this 
will, he would have been bound to entertain it at once, 
whether he was trying the Karari case or not. In short 
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it is not possible to infer from the negligence of the 
vakil that Ram Eup, who was the author of this docu- 
ment, was in any way in an uncertain state of mind, and 
to hold that for this reason effect should not be given to 
his wishes as contained in this document Exhibit 4. 

For these reasons we have come to the conclusion 
that the Judge ought to have pronounced in favour of the 
document, Exhibit 4, and to have granted probate of it as 
being the last will of Ram Rup Ghose. 

This case has, we admit, been a difficult one, and 
when it was first opened, it appeared to us that the appeal 
stood very little chance of success. We have, however, 
to acknowledge the very able argument of Mr. Dar, who 
has removed all doubts which we might have been dispos- 
ed to entertain in this matter, and has convinced us that 
the document. Exhibit 4, is a genuine document and was 
intended by the deceased Ram Rup to take effect as his 
last will. 

We, therefore, allow this appeal, set aside the order 
of the District Judge and grant the application for pro- 
bate of the document. Exhibit 4. The applicant is 
entitled to the costs both in this Court and in the court 
below. 


Appeal allowed. 
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Before Mr. Justice Boys and Mr. Jtistice Kendall. 

BISHBSHAE NATH and others (Decree-holders) v . 
CHANDU LAL and others (Judgement-debtors).* 

Civil Procedure Code, order XXXIV, rule 6 — Mortgage — 
Decree — Mortgaged property ceasing to be avail- 
able for sale through no fault of the mortgagee — Mort- 
gagee's right to a personal decree. 


Where property the subject of a suit for sale on a mortgage 
has ceased to be available for sale owing to no fault of the 
mortgagee, the mortgagee is entitled to a personal decree, the 
whole right to which the mortgagee has had all along, but 
which right has merely been suspended owing to the fact that 
hia remedy against the mortgaged property was not yet shown 
to have been exhausted or to be otherwise unavailable. Such 
a decree is not within order XXXIV, rule 6, of the Code of 
Civil Procedure, nor based by analogy with order XXXIV, rule 
6, on any legal fiction that there has been a sale. 

Bam Raghubir v. Imami Begam (1), Sheo Din v. Bha- 
wani (2), and Brij Behari v. Indarpal (3), followed. Pirbhu 
Narain Singh v. Amir Singh (4), Bihari Lai v. Bisheshar 
Dayal (5), Darbari Mai v. Mula Singh (6), Kedar Nath v. 
Chandu (7), Satish Ranjan Das v. Mercantile Bank of India, 
Ltd. (8) and Badal Singh v. Debi Saran Dhar Duhe (9), 
referred to. 

This was a decree-holder’s application purporting to 
be under order XXXIV, rule 6, of the Code of Civil Proce- 
dure and asking for a decree, not for a balance due after 
a sale but for the total amount of the decree, on the 
ground that any sale then applied for and carried out 
would be inevitably infructuous owing to no fault of the 


*Seoond Appeal No. 1246 of 1925, from a decree of A. G. P. Pullan, 
Diatricf Judge of Moradabad, dated the lat of April, 1925, reversing a decree 
of Hanuman Prasad Verma, Subordinate Judge of Bijnor at Moradabad, 
dated the 8th of October, 192k 


a) (1909) 9 Indian Cases, 403. 

(3) (1920) 6Y Indian Cases, 967; 23 


(2) (1911) 9 Indian Cases, 752; 14 
Oudh Cases, 62. 

(4) (1907) I.L.B., 29 All., 369. 


Oudh Cases, 145. 

(5) (1912) 9 A.L.J., 569. 

(7) (1903) I.L.E., 26 All., 26. 

(9) (1927) I.L.E., 


(6) (1920) I.L.B., 42 All., 519. 
(8) (1917) I.L.E., 45 J'alo., 702. 
49 All., 506. 
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^927 mortgagee decree-holder. The facts were that the jiidge- 
Bishbseab ment-debtor executed a simple mortgage in favour of the 
present decree-holder on the 16th of January, 1908. On 
this mortgage a suit was instituted on the 20th of Novem- 
ber, 1913, and a ju'eliminary decree was obtained on the 
22nd of December, 1913, ex parte. A third party brought 
a suit against the mortgagor, to which he also made the 
mortgagee a party, for a declaration that the mortgagor 
had no title in the property mortgaged, and obtained a 
decree on the 15th of December, 1915. On the 23rd of 
September, 1916, the mortgagee obtained a final decree. 

The question that then arose for the mortgagee was 
whether he wa.s to apply for sale under that decree, or 
what was his remedy, in view of the fact that it had al- 
ready been declared in a suit to which he was a party that 
his mortgagor had no title. Presumably he took some 
steps, between the 23rd of September, 1916, and the 8th 
of September, 1922, to keep his decree alive, for no ques- 
tion was raised as to that decree having become barred 
by limitation. 

The trial court gave the decree-holder a decree under 
order XXXIV, rule 6, relying on the cases of Brij Behari 
V. Indarpal (1) and Pirhhti Narain Singh v. Amir 
Singh (2). The lower appellate court set aside the decree 
of the trial court and dismissed the application, relying 
on Behari Lai v. Bisheshar Dayal (3) and Darhari Mai v. 
Mnla Singh (4). 

The decree-holders appealed to the High Court. 

Babu Piari Lai Banerji, for the appellants. 

Munshi Panna Lai and Babu Surendra Nath Guptas 
for the respondents. 

The judgement of the Court (Boys and Kendall), 
JJ.)., after setting out the facts as above, tlms 
■continued : — 

(1) (1920) 67 Indian Cases, 967. (2) (1907) I.L.R., 29 All., 369. 

(3) (1912) 9 A.L.L, 569. (4) (1920) I.L.R., 42 AIL, 619. 
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We have considered the following cases ; — Kedar 1927 

Nath V. Ghandu (1), Ghajur Hasan Khan v. Muhammad Bkheshab 
Kifayat-ullah Khan (2), Pirhhu Narain Singh v. Baldeo 
Misra (3), Pirhhu Narain Singh v. Amir Singh (4), Ram 
Raghuhir v. Imami Begam (5), Sheo Din v. Bhaivani (6) 

Bihariy. Bisheshar (7), Satish Ranjan Das y. Mercan- 
tile Bank of India, Ltd. (8), Brij Behari v. Indarpal 
Singh (9), Darbari Mai v. Mula Singh (10) and Badal 
Singh v. Dehi Saran Dhar Duhe (11) but, in the view 
-that we take, it is not necessary to consider them in 
■detail. 

Two considerations are manifest at the outset. 

'Firstly, that if the decree-holder has, apart from his 
having allowed his remedy to become barred by limita- 
tion, no remedy, he will be the victim of an injustice. 

Secondly, that it is only by doing violence to the plain 
language of order XXXIV, rule 6, that an application, 
such as the present where there has been no sale, can be 
held to be supported by the terms of that rule. 


It would seem to be the first of these considerations 
■which has led in some of the decided cases, and, in the 
-seeming absence of any other remedy, to decisions that 
.applications similar to the present one come within 
■order XXXIV, rule 6. This is the position which we 
■ 'have to consider. 

Where the right to a personal decree is barred by 
limitation at the time of filing the suit, it has gone al- 
together and cannot be revived at all, either on the 
■discovery that the mortgagor had no title to any of the 
■property, or after a sale of the whole or part of the pro- 
perty has resulted in a deficiency. The mortgagee lias 

(1) (1903) LL.R., 26 All., 25. (2) (1906) I.L.R., 28 All., 19. 

(3) (1906) I.L.E., 29 All., 260. (4) (1907) I.L.E., 29 All., 369. 

■(5) (1909) 9 Indian Cases, 403. (6) ,(19rii 14 Oudh Cases, 62; 

9 Indian Cases, 75*2. 


.(7) (1912) 9 A.LJ., 569. 

.(9) (1920) 57 Indian Cases, 967. 


(11) (1927) T.L.E., 49 All., 506. 


(8) (1917) I.L.B., 45 Calc., 702. 
(10) (1920) I.Ii.E., 42 All., 519. 
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deliberately chosen to let that right go and there is an end 
of the matter. 

Where, however, the right to a personal decree is 
not barred by limitation at the time of filing the suit, 
what is the position? 

The mortgagee can get a decree for sale, and, though 
it is of no immediate use to him, no harm is done if that, 
decree is combined with a conditional decree under order 
XXXTV, rule 6 — Jeuna Baku v. Parmeshwar (1) — ^but he- 
cannot get at the same time as his decree for sale an un- 
restricted personal decree. 

It may be noted that there is apparently no statutory 
basis for refusing the immediate grant of an unrestricted 
personal decree, but the courts have evolved and declared 
this rule, for it would clearly be absurd to give the mort- 
gagor the time allowed for payment under a decree for 
sale and at the same time allow the mortgagee to proceed 
instanter under a personal decree. 

What, then, happens to the mortgagee’s right to am 
unrestricted personal decree if he has it at the date of suit 
but cannot be allowed to take it at the same time as his- 
decree for sale? 

It has always been understood and conceded that the- 
right to a personal decree is not wholly destroyed, for a 
right to a personal decree, at least under certain condi- 
tions, is merely suspended until those conditions are ful- 
filled, as is clearly indicated by order XXXIV, rule 6. 
This is manifest and beyond dispute. What reason is- 
there for holding that the rule which we have quoted’ 
keeps in suspension only so much of the right to a persona! 
decree as can, in the necessary conditions, be later exercis- 
ed under order XXXIV, rule 6, and destroys the remain- 
der of the right? In our- view there is none. 

(1) (1918) I.L.R., 47 Calc., 870. 
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As it appears to us, the rule does not arbitrarily des- 1927 
troy any part of the right to a personal decree; the whole 
right remains; the rule merely suspends the whole right 
during and because of the existence of the remedy against 
the mortgaged property, and it follows that, as 
soon as that remedy has been exhausted, or, without any 
blame attaching to the decree-holder, has ceased to exist 
or is discovered to have never existed, the obstacle to the 
granting of a personal decree is removed and the mort- 
gagee is free to claim his whole right to an immediate 
personal decree and he can exercise it by an application in 
the suit for a personal decree. 

Order XXXIV, rule 6, is in accordance with this rule 
and is merely an illustration of its working, and is only 
inserted, not because it gives some exceptional right, but 
to deal with the case of a deficiency, as the suitable com- 
plement of rule 4 (1) and rule 6 (2) which direct wKat is 
to be done with a surplus. 

It may be noted that the unqualified declaration of 
the decree-holder’s right to the full amount of money 
(App. D, Form 6) further indicates that it is the whole 
right to a personal decree which is merely kept in 
suspension. 

This broad principle governs alike cases where there 
has been ho sale and where there has been a sale leaving 
an unsatisfied balance. 

Where the remedy against the mortgaged property 
under a sale decree is shown to be no remedy at all, e.g.,. 
by the discovery that the mortgagor never had any title 
to any of the property, or by the mortgagor losing liia 
title to the property, or for any other cause not due to the 
fault of the mortgagee, the reason for suspending the 
right to a personal decree has disappeared and the mort- 
gagee can immediately, on the discovery, apply in the 
suit for a personal decree; not by calling in aid a legal 
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__ fiction that there has been a sale and aipplying order 
XXXIV, rule 6, (which in terms applies only where there 
has been a sale), but on the straightforward ground that 
the reason for keeping in suspension the right to a per- 
sonal remedy has gone. 


Similarly, where the remedy against the property 
is exhausted by the sale of the whole of the property, or 
by so much of the property as remains available for sale, 
and there remains a deficit, a new right to a personal 
decree does not come into being, but the existing right 
ceases to be suspended, the objection to the exercise of 
such a right being now removed. 


We may refer here to the forms given in the Code of 
Civil Procedure. The plaint asks for a personal decree, 
claims payment ” (App. A. No. 45), and, in default’ 
a decree for sale, etc. The decree does not give him a 
personal decree or any form of order for payment, but 
merely “declares the amount due” and gives an oppor- 
tunity for payment. 

We would, therefore, concur in the view that has been 
held in such cases as Ram Raghuhir v. Imami Beg am (1), 
Sheo Din v. Bhawani (2) and Brij Behari v. Indarpal (3), 
that where the whole of the property has ceased to be 
available for sale owing to no fault of the mortgagee, the 
mortgagee is entitled to a personal decree, though we do 
not hold that decree to be one within order XXXTV, 
rule 6, or even to be based by analogy with order XXXIV, 
rule 6, on any legal fiction that there has been a sale, 
]iut to a personal decree the whole right to which the 
mortgagee has had all along but which right has been 
merely suspended owing to the fact that his remedy 
^igainst the mortgaged property was not yet shown to have 
been exhausted or to be otherwise unavailable. 

a) (1909) 9 Indian Cases, 403. (2) (1911) 9 Indian Cases. 752; 14 

,q, naom --r t i- ^ 62. 

(3) (1920) o7 Indian Cases. 967; 23 Oiid’h Cases, 145. 
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In the present case the suit was filed on a date when 
the right to a personal decree was not yet barred; it was 
specifically asked for as the first relief in the plaint. 
Applying the principles above stated, the mortgagee was 
entitled to apply in the suit for a personal decree as soon 
as it became known that his remedy by sale of the mort- 
gaged property was exhausted, in this case by having 
become inevitably infructuous. 

But now the mortgagee in the present case is met 
with a real difficulty. He admittedly knew as long ago as 
the 15th of December, 1915, that the mortgaged property 
was not available to him; it was on that date that, in 
accordance with the view that we have expressed above, 
the obstacle to his applying in the suit for a personal 
decree was removed and on that date he became entitled 
to apply for an ordinary personal decree. The fact that 
he asks for a decree under order* XXXIV, rule 6, which 
we have held inapplicable, would not be adequate reason 
for refusing him an ordinary personal decree. But on the- 
15th of December, 1915, he had all the knowledge of the 
facts upon the basis of which he now asks for a personal 
decree and could have proceeded immediately. His ap- 
plication is now clearly barred by limitation. 

The appeal is dismissed with costs. 

Appeal dismissed- 
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Before Sir Grimwood Hears, Knight, Chief Justice and 
Mr. Justice Sen. 

1927 ASHIQ HUSAIN and others (Dependants) v . CHATAB- 
BHUJ AND ANOTHER (PdaINTIFPS) AND AHMAD-ULLAH 
EUAN AND OTHERS (DEFENDANTS)."^ 

; Mortgage — Suit for sale — Limitation — ''Notice'' — Act No. IX 

of 1908 {Indian Limitation Act), schedule 1, article 132. 

A simple mortgage, executed on the 1st of May, 1909, for 
a term of three years, contained a stipulation to the effect that, 
if the mortgagor transferred the mortgaged property, the 
mortgagee would be at liberty to sue before the expiry of the 
term. On the 8th of March, 1911, the mortgagor stood surety 
for one Ali Baza in the amount of Bs. 60, and hypothecated 
a small share in the property covered by the deed of 1909. 
No actual notice of this transaction was given to the first 
mortgagee. A suit was filed on the mortgage of 1909 on the 
27th of March, 1924, and the plea of limitation was set up by 
the defendants. 

Held that the suit was within time. No actual notice 
of the hypothecation of 1911 had been given to the plaintiff 
mortgagee, and in the circumstances there was no legal duty 
• oast on the mortgagee of 1909 to keep on searching the regis- 
ters for further dealings of the mortgagor with the property 
comprised in his mortgage. 

Shib Dayal v. Meharban (1) and Pancham v. Ansar 
Husain (2), followed. Nathi v. Tursi (3), Mata Tahal v. 
Bhagwan Singh (4) and Gaya Din v. Jhumman Lai (5), 
referred to. 

Meaning of notice,'* actual or constructive, discussed. 
Barnhart v. Greenshields (6), Hewitt v. Loosemore (7), Janki 
Prasad v. Kishen Dat (8) and Tilakdhari Lai v. Khedan Lai 
(9), referred to. 


*First Appeal No, 461 of 1924, from a decree of Glianshyara Das, 
Additional Subordinate Judge of Aligarh, dated the 26th of August, 1924. 

(1) (1922) LL.R., 45 All., 27. (2) (1921) I.L.R., 43 AIL, 596. 

(3) (1921) I.L.R., 43 AIL, 671. (4) (1921) 19 A.L.J., 406. 

(5) (1915) I.L.R., 37 AIL, 400. ■ (6) (1853) 9 Moo., P.C., 18. 

{7) (1851) 9 Hare, 449. (8) (1894) 16 AIL, 478. 

(9) (1920) I.L.R., 48 Calc,, 1. 
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The facts of this case are fully stated in the judge- 
ment of the Court. 

Maulvi Muhammad Abdul Aziz, for the appellants. 

Babu Piari Lai Banerji and Munshi Benode Behari 
Lai, for the respondents. 

Mbars, C. J. and Sen, J. : — The action was direct- 
ed by the respondents, Ohaturbhuj and Girdhari Lai, 
against three sets of defendants under the following 
circumstances : — 


1927 


Ashtq 
Husain 
13 . . 

Ceatae- 

BHUJ. 


On the 1st of May, 1909, Syed Nazar Husain (now 
dead), father of the defendants 1 — 5, executed a simple 
mortgage in favour of the plaintiffs respondents for 
Es. 3,000 with interest at 12 annas per cent, per mensem 
with half yearly rests. The property mortgaged consisted 
of a twenty biswa zamindari share in Qasba Amanpur, 
mahal non-applicants for partition, khewat No. 1, and 
a two and a half biswa share in mahal Nawazish Ali, 
khewat No. 3, patti Earn Lai. By a clerical error, the 
second item of property was described in the mortgage- 
bond as a 2J biswa share in mahal Nawazish Ali entered 
in khewat No. 2, patti Earn Lai. 

The document was registered in the office of the Sub- 
Eegistrar of tahsil Kasganj, district Etah, on the 3rd of 
May, 1909. 

The mortgagor having died without discharging 
bis liability in whole or in part, the mortgagees brought 
"the present suit against his heirs, the defendants 1 — 5, for 
recovery of Es. 11,154-4. 


The defendants 6 — 12 are the subsequent transferees 
•of portions of the mortgaged property. 


.The defendants set up various defences which gave 
rise to no less than ten issues. At a late stage of the suit, 
the plaintiffs withdrew their claim against defendant 
No. 12, and the trial proceeded against the remaining 


■ 
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defendants and eventually a decree was passed in 
plaintiffs’ favour. 

The defendants 6 — 11 have submitted to the decree 
of the court below. The defendants 1 — 5, who are the 
sons of the original mortgagor, have come up in appeal, 
and it is contended on their behalf that the plaintiffs' 
claim was time-barred. The other pleas taken in the 
memorandum of appeal were abandoned. 

In order to be able to appreciate the plea of limita- 
tion raised by these defendants, it is necessary to exa- 
mine their written statement with care. In the addition- 
al pleas, they say : — 

” The plaintiffs’ suit is barred by time. The plaintiffs’' 
allegation that the cause of action accrued on the 1st of May, 
1912, is totally wrong. The cause of action accrued to the 
plaintiffs long before that date, and the suit ha,s been instituted 
long after the accrual of the cause of action.” 

The terms in which the plea of limitation has been 
couched are thus as vague as can be, and the court should 
at once have required the pleader to set out with particu- 
larity the circumstances upon which he relied in support 
of the plea of limitation. 

It was not until a late stage of the trial, possibly 
during the course of argument before the lower court, 
that the plea of limitation materialized into a more dis- 
tinct form. The mortgage in suit is dated the 1st of 
May, 1909. It was payable in three years and the plain- 
tiffs could sue for recovery of the mortgage money within 
12 years from the 30th of April, 1912. The suit was 
launched on the 27th of March, 1924, and was, therefore, 
within time on that date. The mortgage bond, while 
providing that the money was payable on the 30th of 
April, 1912, contained a further stipulation in these 
terms : 

‘‘ If I make transfer, etc., of the hypothecated property or 
if any one gets the same advertised for sale, the creditors shall. 
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even before the expiry of the term, be at hberty to institute 
a suit for recovery of the amount of this bond with the entire ' 
interest and compound interest for the aforesaid period of 3 
years.” 

On the 8tH of March, 1911, Syed Nazar Husain, the 
mortgagor, stood surety for one Munshi Ali Eaza and exe- 
cuted a surety bond in favour of the Secretary of State in 
Council for a paltry sum of Es. 50, and hypothecated 
a one biswa share in mauza Amanpur, mahal Nawazish 
Ali, entered in khewat as holding No. 3. It is contended 
before us that Nazar Husain, in breach of his covenant 
not to transfer the hypothecated property, had, by execut- 
ing the mortgage bond in favour of the Secretary of State 
on the 8th of March, 1911, accelerated the cause of 
action in plaintiffs’ favour and the plaintiffs were, there- 
fore, under article 132 of the Indian Limitation Act bound 
to institute their suit within 12 years from the 8th of 
March, 1911. The last date of limitation expired on the 
8th of March, 1923, and if this contention is right, the 
suit was time-barred on the 27th of March, 1924. 

We have already pointed out above that there was a 
misdescription in the mortgage bond in suit as regards 
the second item of the secured property. The defendants 
appellants in paragraph 3 of the additional pleas con- 
tended that the plaintiffs had no power to get any pro- 
perty other than the hypothecated property sold in 
auction. It was strenuously contended in the trial court 
that the property mortgaged to the plaintiffs was situate 
in khewat No. 2 and not in khewat No. 3 and the plain- 
tiffs, therefore, could not enforce their mortgage against 
the property situate in khewat No. 3. This plea was 
repelled by the court below and the learned counsel for 
the appellants has very properly abandoned this plea at 
the time of argument. The fact however remains that 
paragraph 3 of the additional pleas was not reconcilable 

23 AD. 
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with the facts on which the defendants’ plea of limitation 

ashiq is founded. 

Husain 

chatae- referred to a number of authorities in 

.BH0J. support of the plea of limitation. In Pancham v. Atisar 
Husain (1), two persons borrowed Es. 5,000 under a 
mortgage bond on the 21st of February, 1893, and agreed 
to repay the loan in 12 years. They further stipulated 
that they would pay annually a sum of Es. 500 on account 
•of interest, but if in any year they were unable to pay 
the interest, the interest might be treated as principal. 
The bond further provided that if there was any default 
in payment of Es. 500 per annum, the mortgagee was 
to have power without waiting for the expiry of the 
•stipulated period to set aside all other stipulations em- 
bodied in the document and at once to bring a suit to 
enforce the mortgage security. It was held by the court 
that time began to run from the first default in payment 
ef the annual sum of Es. 500. A similar view was taken 
in Nathi v. Tursi (2). 

There has been in the past a divergence of judicial 
epinion on this point both in this Court and the other 
Indian High Courts. As an illustration of the opposite 
view we have been referred to Mata Tahal v. Bhagwan 
Singh (3), Girdhari Lai v. Gohind Ram (4), and the view 
of the minority in Gaya Din v. Jhumman Lai (5). On 
the other side of the line are cases like Ram Das v. 
Muhammad Said Khan (6). In this case it was held 
that when there was a covenant to pay the principal sum 
in 3 years and interest year by year, but the mortgagee 
was authorized to realize the whole amount of his prin- 
cipal and interest in case of default of the payment of the 
annual interest, the cause of action for the suit matured 
in default of payment of interest in the first year. So far 

(1) a921) I.L.E., 43 AIL, 596. (2) a921) I.L.R., 43 AIL, 671. 

(3) (1921) 19 A.L.J., 406. (4) (1921) 19 A.L.J., 466. 

<6) (1916) I.L.E., 37 AIL, 400. (6) (1922) 20 A.L.J., 846. 
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as this Court is concerned, the conflict of decisions was 
set at rest by the pronouncement in Shih Dayal v. 
MeJiarhan (1), but we are not prepared to extend the prin- 
ciple beyond the limits of decided cases, more especially 
in view of the warning note sounded by the Privy Council 
in PanchaniY. Ansm- Husain (2). 

The noticeable feature in the hatter group of cases 
is that there being default either in the payment of the 
instalments or in the payment of interest at stated periods, 
the matter was peculiarly within the knowledge of the 
mortgagee. He knew that the default had taken place 
on the part of the mortgagor. He knew that under a 
distinct stipulation contained in the mortgage bond his 
money had “ become due ” and he was bound to sue for 
his money from the date of the default. 

In the present case, however, time is said to begin 
to run, not by the happening of an event which was pecu- 
liarly or at all within the knowledge of the mortgagee, but 
by reason of the mortgagor executing a hypothecation 
bond of a small portion of the second item of property. 
In the normal course of events, the mortgagees could not 
be expected to know anything about this transaction. 
The defendants do not allege in their vcritten statement 
that the mortgagees came to know of this document any 
time before the institution of the present suit, or how or 
when they came to know of it. They have led no evidence 
whatsoever on the point and the learned counsel for the 
appellants has taken shelter under the plea that the mort- 
gage dated the 8th of March, 1911, was effected by means 
of a registered instrument and should therefore be held 
to be constructive notice. It is not pretended that the 
mortgagees had at any time actual notice of the mortgage 
'dated the 8th of March, 1911. “ An actual notice, to 

■constitute a ‘binding notice, must be definite information 
given by a person interested in the thing in respect of 

H) a922) I.L.E., 45 All., 27. (2) (1921) LL.R., 43 All., 596. 
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1927 which the notice is issued; for it is a settled rule that a 
ashiq person is not bound to attend to vague rumours or state- 
ments by mere strangers, and that a notice to be binding 
must proceed from some persons interested in the 
thing ” : Barnhart v. Greenshields (1). It was held in the 
case of Hewitt v. Loosemore (2) that constructive notice is 
knowledge which the court imputes to a person, from 
the circumstances of the case, upon a legal presumption 
so strong that it cannot be allowed to be rebutted, that 
the knowledge must exist though it may not have been 
formally communicated. Different High Courts have 
held different views as to whether registration amounts to 
notice. Our own Court, while answering the question 
affirmatively, does not lay down any inflexible rule. In 
'JanM Prasad v. Kishen Bat (3) it has been observed as 
follows ; — 

“We do not decide that registration is of itself notice 
to all the world. All we do decide is, where it is the duty of 
a person to search, or where a reasonable prudent man would 
in his own interest make a search, then the fact that the search 
if made would have disclosed a document affecting the property, 
affects that man with notice of such a document and puts on 
him the necessity of further enquiry.” 

The Judicial Committee in Tilakdhari Lai v. Khedan 
Lai (4) has also made a similar pronouncement. 

We have no doubt that no legal duty was cast upon 
the mortgagees on grounds of public policy or on consi- 
derations of prudence or business to make' a search of the 
registry. 'We have no doubt that the transaction dated 
the 8th of March, 1911, was not in any shape or form 
brought home to the plaintiffs respondents. We hold,, 
therefore, that the cause of action was not accelerated 
and the suit is within time. 

We dismiss the appeal with costs. 

Appeal dismissed. 

(1) (1853) 9 Moo., P.C., 18. (2) (1851) 9 Hare, 449. 

(3) (1894) I.L.E., 16 All., 478. (4) (1920) I.L.E., 48 Calc., 1. 
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REVISIONAL CIVIL. 


Before Mr. Justice Boys and Mr. Justice Kendall. 

OHATAEBHUJ (Applicant) v. HAENAND LAL 
(Opposite parts).* 

Civil Procedure Code, sections 115 and 151; order XXXII, 
rule 15 — Act No. IV of 1912 {Indian Lunacy Act), sec- 
tion 62 — Lunacy — Distinction between inquiry under 
the Lunacy Act and under the Civil Procedure Code — 
Inherent powers of High Court. 

The matter for determination under section 62 of Act 
Eo. IV of 1912 is not the same as the matter for determina- 
tion in an application under order XXXII, rule 15, of the 
Code of Civil Procedure. A court, therefore, ought not to 
refuse to consider an application made to it under order 
XXXII, rule 15^ for the sole reason that another court, of 
superior jurisdiction, has arrived at a certain decision in a 
matter under Act No. IV of 1912; and if it does so, this refusal 
is liable to be called in question under section 151 of the Code 
of Civil Procedure. Harnand Lai v. Chaturhhuj (1), referred 
to. 

The facts of this case sufficiently appear from the 
judgement of the Court. 

Dr. N. C. Vaish, for the applicant. 

Dr. Kailash Nath Katju and Mr. B. Malik, for the 
opposite party. 

Boys and Kendall, JJ. : — The dispute in connec- 
tion with which this civil revision arises has already 
heen before this Court and the matter then in dispute 
was the subject of Civil Revision No. 125 of 1925, decided 
on the 19th of June, 1926, and reported in Harnand Lai 
V. Chaturhhuj (1). The trouble arises out of a contract 
for sale of a house entered into on the 8th of September, 
1923, by which Chatarbhuj, son of Mewa Ram (not the 
■Chatarbhuj, son of Hem Raj, who is the applicant before 

*Civil Eevision No. 94 of 1927. 

(1) (1926) 48 All., 356. 



1927 

July, 19. 
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— i:; us), agreed to purchase from Harnand Lai, the opposite 

application, the house in question for 
HAr!iAND He failed to carry out the contract after 

Llal. having paid Es. 15,000, and Harnand Lai brought a suit 
against him in the court of the Subordinate Judge. On 
the 2nd of May, 1925, Chatarbhuj, son of Hem Eaj, ap- 
plied under order XXXII, rule 15, to be made guardian 
of the defendant Chatarbhuj, son of Mewa Earn. In 
August, 1925, Chatarbhuj, son of Hem Eaj, started 
lunacy proceedings under Act No. IV of 1912 in the court 
of the District Judge, asking that Chatarbhuj, son of 
Mewa Earn, might be declared to be not of sufficiently 
sound mind to be able to manage his property and his- 
affairs. To this proceeding he did not make Harnand a 
party. The next step was a request by Chatarbhuj, son 
of Hem Eaj, to the Subordinate Judge to stay proceed- 
ings in his court on the ground of the pendency of the- 
lunacy proceedings in the court of the District Judge. 
The learned Subordinate Judge refused to stay the pro- 
ceedings on the ground that if the lunacy proceedings^ 
ended in the dismissal of the application, he, the Sub- 
oidinate Judge, would have to proceed with his inquiry 
mider order XXXII, rule 15. Plaintiff applied to the- 
High Court in revision of this order refusing to stay, and' 

_ the High Court stay^ proceedings by the judgement to- 
which we have already referred, reported as Harnand; 
Lai V. Ghaturbhui ( 1 ). 

The lunacy proceedings continued in the court of the- 
District Judge— Harnand having been made a party at 
his own request. The learned District Judge dismissed' 

• the application, and Chatarbhuj, son of Hem Eaj, ap- 
pealed to this Court with no success. The judgement of 
Eieir Lordships, Mr. Justice Walsh and Mr. Justice- 
Banerji, IS very brief and guarded, clearly, as it appears-, 
to us. with the intention of not prejudicing the decision 

(1) (1926) I.L.E., 48 AIL. 3S6. 
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at which the Subordinate Judge would later have to arrive 
under order XXXII, rule 15. The matter then had 
reached the stage at which the lunacy proceedings in the 
court of the District Judge had finally terminated by an 
order of dismissal, which had been upheld by this Court, 
and it remained for the Subordinate Judge to decide the 
matter under order XXXII, rule 15, between Chatarbhuj, 
son of Hem Eaj, and Harnand. Both of these persons 
made applications to the Subordinate Judge : the one that 
he should hold an inquiry to determine under order 
XXXII, rule 15, the question whether Chatarbhuj, son 
of Mewa Ram, the defendant in the suit, was a person 
adjudged to be of unsound mind, or a person who, though 
not so adjudged, was by reason of unsoundness of mind 
or mental infirmity incapable of protecting his interests- 
in the suit; the other, Harnand, asking for the- 
application of Chatarbhuj, son of Hem Raj, to be struck 
off as Chatarbhuj, son of Mewa Ram, had been found' 
not to be a lunatic. 


1-927 


CH.4.TAR- 

BHUJ 

Haenakd» 

liAL. 


On the 6th of April, 1927, the learned Subordinate- 
Judge dismissed the application. He did not hold any 
independent inquiry whatsoever, but relied solely on the 
judgement of the District Judge in the lunacy proceed- 
ings as being a judgement between the parties to the ap- 
plication which he was deciding, and on the ground that 
“ that court indirectly finally decreed that the defendant 
was not of such an unsound mind as to be incapable of 
protecting his interests ” . 

Chatarbhuj, son of Hem Raj, has brought the matter 
before this Court, asking it to exercise its powers under 
section 151 of the Code of Civil Procedure. We were not 
asked by the applicant to exercise powers under section 
115 of the Code of Civil Procedure^ No argument was 
addressed to us by either side as to that section. Counsel 
for the respondent proposed to argue that the application 
was not one which came properly within section 115 of 
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the Code of Civil Procedure, but as tlie applicant had not 
Chatae- contended that he had aii)- right to apply under section 
o. 115, we stopped counsel for the respondent and only ask- 
ed him to address us in reference to section 161. On 
subsequent consideration of the case, tliere is an aspect 
of it which suggests that it is by no means certain that 
the application would not lie under section 115. The 
contention that section 115 is not applicable was of 
course based on the view that the “ case ” had not been 
decided. But it is by no means certain that this is a 
correct view. One “ case ” that was before the Subordi- 
nate Judge was the suit between Harnand and Chatar- 
hhuj, son of Mewa Earn. The application of Chatarblmj, 
son of Plem Eaj, against Hn-niand miglit at least argu- 
ably be regarded as a matter quite distinct in itself and 
separate from tlie main suit. To that application Chatar- 
bhuj, son of Mewa Earn, does not oven appear to have 
been made a party. As, liowever, tins aspect of the case 
was not argued before us but only tliat concerning sec- 
tion 151, we are content to decide it on the basis of the 
applicability of that section. 

To consider first the question of whether the order 
of the learned Subordinate tJudge mui,s or was not a proper 
order in that he dismissed tlie application relying solely 
upon the order of the District Judge in the lunacy pro- 
ceedings and without making any inquiry himself. 

In our \dew it was clearly not a proper order and he 
did not exercise the jurisdiction which waas vested in him. 
The matter for determination before the h'arned District 
Judge was one within section 02 of Act 1 V of ■1912 He 
had to determine wliether Ohat,a,rbl)uj, son of Mewa Earn, 
was a person “ of unsound mind and incapable of manag- 
ing liimself and his affairs ’ ’ . Under order XXXII, rule 
lo, the learned Subordinate Judge had to determine 
whether Chatarblmj, son of Mewa Earn, not being a per- 
mn already adjudged to be of unsound mind, was “ by 
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reason of unsoundness of mind or mental inf rmity in- 
capable of protecting his interests in the suit ’ ’ . Chatae- 

BHUJ 

Had the two issues to be determined by the respective hamand 
courts been identical, there can be no question but that 
the learned Subordinate Judge would have been justified 
in holding himself bound by the finding of the District 
Judge which had been arrived at inter partes. But the 
language of the two provisions is not the same and we 
are not prepared to hold that a finding by the learned 
District Judge that Chatarbhuj, son of Mewa Earn, was 
not a person of unsound mind and incapable of manag- 
ing his affairs necessarily precluded a finding by the 
learned Subordinate Judge that by reason of “ mental 
infirmity he was incapable of protecting his interests in 
the suit We think, therefore, that it was incumbent 
upon the learned Subordinate Judge to come to a finding 
upon his own independent judgement after independent 
inquiry as to whether order XXXII, rule 16, required 
-the appointment of a guardian, and. he was not entitled 
to adopt the finding of the learned District Judge as con- 
clusive on the point, and this view was clearly taken by 
’the Subordinate Judge or his predecessor when he, at an 
-early stage of the proceedings, refused to stay his inquiry 
tor the reason we have quoted above. We must not be 
taken to suggest anything whatever in regard to the 
merits. It was and is for the Subordinate Judge alone 
fat this stage to determine that question. It is for this 
■reason that we do not discuss or lay emphasis in any way 
upon any of the phrases in the judgement of the learned 
District Judge, pointing in one direction or the other, 
on which stress has been laid before us in argument. We ' 
-content ourselves, therefore, with noting that his only 
finding was that ‘ ‘ there is certainly not sufficient mater- 
ial on the record to justify taking action under the Lunacy 
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It was contended naturally for the opposite party 
Chatab- that this Court has no power to interfere in exercise of 
Harnand inherent powers vested in it and saved to it by sec- 
Lal™° tion 151 of the Code of Civil Procedure in a matter in 
which no “ case ” had been decided. It was contended 
that we had no power to go beyond the provisions of sec- 
tion 115 of the Code of Civil Procedure. This is a con- 
tention which in our view is, on the face of section 151 
itself, untenable. It is clear that the section itself as- 
sumed that the court has some inherent powers to make 
such orders as may .be necessary for the ends of justice or 
to prevent an abuse of the process of the court and no- 
thing in the Code of Civil Procedure is to be deemed tO' 
limit or otherwise affect those powers. The further ar- 
gument, of course, was addressed to us that if we inter- 
fere in the exercise of our inherent powers in a case like' 
this, theie is no limit to the number of cases in which wC' 
might similarly be asked to interfere. It is not an argu- 
ment which carries any weight with us. There is nothing 
whatever to stop any applicant making any frivolous ap- 
plication when he pleases, short of being guilty of con- 
tempt of court. It is for this Court to deal with such 
applications and, in. the great majority of them, where- 
fiivolous, the applicant will be penalized by having to pay 
the costs. In any case that is not an argument which 
can carry any weight to restrain this Court from inter- 
fering in a proper case. 

Again it is of course urged “ what was the use of 
the legislature laying down conditions in section 115 tO' 
go’vein inter fei'ence in revision if the court can interfere 
under some other power vested in it, uncontrolled by at 
least oiie of the conditions laid down in section 115?” 
This might be countered by a similar question ” what is- 
the use of the legislature by section 151 saving the court’s 
inherent powers from being affected by the Code if those- 
powers are never to be exercised?” But there is also a- 
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direct answer. The powers under section 115 are tl\e 
restricted powers normally to be exercised, but the legis- Chatae- 
lature itself recognized that it was not possible to foresee o- 
ahd make provision for all cases that might arise and 
expressly thought fit to reserve the inherent powers un- 
affected by the Code to meet such cases. This obviously 
suggests that such powers should be exercised with res- 
traint and caution, but equally obviously suggests that 
they were intended to be exercised in suitable cases. 

In the present case there is a strong consideration 
inclining us to exercise our powers. We have the dis- 
missal of the application asking for an inquiry under 
order XXXII, rule 15, without any inquiry at all made 
by the court such as is required by law. This is in efiect 
“ an abuse of the process of the court ”. It was con- 
tended before us that if a court decided a question of 
limitation against one of the parties, our decision to in- 
terfere in a case like this would open the door to the partj 
adversely affected to come to this Court and urge that he- 
could establish the other view and ask this Court to exer- 
cise its inherent powers. That is a wholly different case. 

In such a case the court would have committed no abuse 
of process but would have merely exercised its judiciaT 
discretion wrongly. We think, therefore, that this is a 
case in which we should interfere. 

Setting aside, therefore, the order of the learned 
Subordinate Judge dismissing the application, we direct 
him to re-admit the application for hearing and to decide- 
it in accordance with the law. The case will be taken 
up by the learned Subordinate Judge from the stage at 
which it had arrived immediately prior to his delivering 
the order dismissing the application. If the parties are- 
able to arrive at an agreement as to reading in this matter 
the evidence taken before the learned District Judge, with 
any further cross-examination or evidence which may b& 
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necessary, it may be a wise course and may expedite the 
settlement of the matter and permit of a, speedy hearing 
of the suit. 

Order set aside. 


APPELLATE CIVIL. 


Before Mr. Justice Ashworth and Mr. Justice Kendall. 

KOKA AND ANOTHER (DEFENDANTS) V. CHUNNI 

(Plaintiff).* 

Act (Local) No. II of 1901 (Agra- Tenancy Act), section 
165 — Lambardar and co-sharer — Suit by lambardar 
against co-sharer for profits of sir or khudkasht in excess 
of his share. 

A lambardar cannot sue as lambardar one or more co- 
sliarers for any sum due from them by reason of their holding 
as sir or khudkgsht excess land. Bishambhar Nath v. Bhullo 
(1), followed. Qanga Singh v. Ram Sarup (2), dissented 
from. Kundan Lai v. Basant Rai (3), referred to. 

A suit under section 165 of the Tenancy Act must be one 
for accounts primarily and it must be shown by figures that 
the other co-sharers have no claim to the excess which the 
particular co-sharer, who is plaintiff, is claiming. The fact 
that the plaintiff may have paid off another co-sharer out of 
his own pocket will not give the plaintiff a right to recover 
the money so paid from a third co-sharer. 

The facts of this case sufficiently appear from the 
judgement of the Court. 


Munshi Narain Prasad Asthana, for the appellants. 
Dr. N. G. Vaish, for the respondent. 


, Ashworth and Kendall, JJ. : — This second ap- 
peal which came up before a single Judge of this Court 
has been referred to a Bench of two Judges on account of 


y-.. , . ^SecoRd Appeal No. 464 of 1925, from a decree of A. G- P Pullan 

1924, confirming a decree 

24th rf March! 1924 ’ Agra, lated the 

(1) (1911) LL.R., 34 All 98 1(2) (1916) I.L.R., 88 AIL, 228. 

(3) (1923) 76 Indian Cases*, 330. 
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the apparent conflict between the case of Bishamhhar 1^27 
Nath V. Bhullo (1), on the one side, and Ganga Singh koka 

V. Bam Samp (2) and Kundan Lai v. Basant Rai (3), ohotk., 

on the other hand. The whole question involved is whe- 
ther a lambardar can sue as lambardar any co-sharer who 
has occupied land bringing in an estimated yearly income 
in excess of the sum due to that co-sharer according to 
his fractional interest in the mahal. 

An attempt has been made by the plaintiff lambar- 
dar’ s counsel in this second appeal to show that the suit 
was not one of this description, and, secondly, that it 
was not treated by the lower courts as one of this descrip- 
tion. The former attempt must fail in view of the ac- 
count filed by the plaintiff with his plaint. That account 
does not show the plaintiff’s share in the mahal as a co- 
sharer. It claims from the defendants the whole of the 
excess in value of their Tchudhasht and sir land over the 
amount due to the defendants by reason of their fraction- 
al share in the mahal. It also credits the plaintiff with 
lamhardari hag. It is, therefore, quite clear that the 
plaintiff is suing as a lambardar. 

The trial court, of which the decision has been up- 
held by the lower appellate court, does appear to have 
treated the suit as one by the lambardar in his capacity 
as a co-sharer. The trial court has ascertained the plain- 
tiff’s individual share and worked out what sum was- 
due to him as an individual co-sharer. This involves a 
change in the nature of the suit from that actually 
brought. We might have been disposed to permit of 
such a change being made and uphold the decree of the 
lower courts, if it were not open to objection on another 
ground than that the plaintiff’s case had been changed 
in the course of hearing. But the lower courts have, in- 
our opinion, erred in one material point. They have 
; allowed the plaintiff to claim the whole of the excess- 

(1) (1911) I.L.E., S4 All., 98. (2) (1916) I.L.B., 88 All., 223. 

(3) (1923) 175 Indian Cases, 830. 
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income in the hands of the two defendants, because the 
Koka plaintiff’s share in the total profits of the ina-hal does not 
ohun.mi. exceed (except by a few rupees) that excess. One co- 
sharer is not entitled to claim the whole of the excess in 
the hands of another co-sharer merely because he is short 
to that extent of his fractional share in the income of 
the mahal. All the other co-sharers who are similarly 
short are entitled to share in the excess income enjoyed 
by any one co-sharer and they must he made parties to 
the suit by the one co-sharer. This fact was ignored by 
the trial court. It was perceived by the lower appellate 
court which attempted to meet it in the following way. 
The District Judge has stated that four of the other co- 
■sharers admitted as witnesses (not as parties) that there 
was nothing due to them and later on he states that the 
plaintiff’s case is that he has paid off the other co-sharers 
what was due to them. This will not, however, satisfy 
the requirements of section 165 of the Tenancy Act. A 
•suit under section 165 must be one for accounts primarily. 
It is necessary that there should be accounts showing that 
the plaintiff is entitled to the sum claimed. For this 
purpose it must be shown by figures that the other co- 
sharers have no claim to the excess which the particular 
•co-sharer, who is plaintiff, is claiming. The fact that the 
plaintiff may have paid off another co-sharer out of his 
■own pocket will not give the plaintiff a right to recover 
'the money so paid from a third co-sharer under section 
165. Section 165 is confined to a claim for a share of 
money collected in excess which is .due to the plaintiff on 
the ground of its being so collected. One co-sharer can- 
not claim on behalf of another co-sharer merely by reason 
■of making a payment to that other co-sharer, without 
some transfer of the actionable claim which would be 
valid in law. No such transfer is set up in this case. So 
iar, then, as the decree appealed against may be regarded 
as a decree in favour of an individual co-sharer, it may 
.be impugned on the ground that the plaintiff respondent 
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was not shown by the accounts prepared by the trial court 
to be entitled to the sums decreed him, inasmuch as the 
claims of the other co-sharers were not included in that 
account. We are unable, therefore, to uphold the decree 
of the lower courts. 

We now come to the question raised by the Judge 
of this Court who had this case referred to a Bench. 
The plaintiff sued as lambardar. Should his suit have 
been entertained as such? In the case of Bishambhar 
Nath V. Bhullo (1) it was held by a Bench of two Judges 
■of this Court that a lambardar is not the agent of the 
■co-sharers generally, so as to be entitled to sue on their 
Behalf to recover profits due to some of them from other 
co-sharers holding sir and hhudJcasht lands in excess of 
their i)roper shares. The basis of this decision was that 
there might be a custom or rule conferring on the lambar- 
dar a ])ower to represent all the co-sharers against a non- 
co-sharer, but that there could not be (or at any rate was 
not) any custom or rule of law entitling a lambardar to 
represent some of the co-sharers against others. In 
Ganga Singh v. Ram Sarup (2) there was a suit by cer- 
tain co-sharers against a lambardar for profits. The 
plaintiffs claimed in that suit that the lambardar should 
be responsible to them for excess incorpe enjoyed by other 
co-sharers by reason of the value of their sir and khud- 
kasht exceeding their fractional share of profits. The 
court permitted this to be done, although it was argued 
that a lambardar could not be made liable for such excess 
profits, if, as ruled in Bishambhar Nath v. Bhullo, he 
was not entitled to realize them by a suit. This conten- 
tion was rejected mainly on the consideration that a 
lambardar must be entitled to reply to co-sharers claim- 
ing their shares of rental collected that these co-sharers 
bad realized all that to which they were entitled by pos- 
session of sir and khudkasht. This consideration was 

(1) asil) I.D.E., 34 All., 98. (2) (1916) I.L.E., 38 All., 223. 
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Koka Act the necessity of taking into consideration the amount 
OsTOan. of sir and hhudkasht owned by the parties. Incidentally 
in this decision it was remarked that ‘ ‘ if the lambardar 
is the agent of the co-sharers to bring a suit for rent, he 
seems to be equally their agent for the purpose of bring- 
ing a suit against co-sharers who hold sir and Miudhaskb 
in excess and who have refused to allow the sir and khud- 
kasht which they hold to be taken into account ” . 

This latter passage was quoted with approval by a 
single Judge in the case of Kundan Lai v. Basant Mai 
(1) in which case the lambardar was held to have a right 
to sue on behalf of certain co-sharers against other co- 
sharers holding land in excess of their shares. It is not 
clear from the recorded judgement in the case of Gang a 
Singh v. Ram Sarup (2) wliether tlie phiintiffs were a'sk- 
ing the lambardar to account for an excess which had 
been realized by the lambardar or not. If this excess was 
one not yet realized by the lambardar but which it was 
claimed he could realize, then it is true that the decision 
in Ganga Singh v. Ram Sarup (2) could not be recon- 
ciled with the decision in Bishamhhar Nath v. Bhidlo 
(3), otherwise there would be no inconsistency between 
the two decisions. Again the illustration given in Ganga 
Singh v. Ram Sarup (2), which led to the decision of the 
court that it was necessary to take sir and khudkasht into 
consideration, does not appear to us necessarily to have 
that effect. If a co-sharer sues a lambardar for his share 
of rental, that co-sharer must be deemed to have actually 
collected in excess the value of his khudkasht so far as 
that value exceeds his fractional share of the income of 
the mahal. There is no difficulty in making a co-sharer, 
whether plaintiff or defendant, liable for payment of whac 
he has actually collected or must be deemed to have col- 

(1) (1923) 75 Indian Cases, 380. (2) (1916) I.L.E., 38 All., 223. 

(8) (1911) I.L.R., 34 All., 98. , 
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lected. It is quite another matter to require a lambardar 
to be responsible to co-sbarers for excess due by other 
co-sharers which he has not collected. As regards a CHra-xr. 
lambardar being the agent for certain co-sharers against 
. other co-sharers, there is certainly nothing in the defini- 
tion of ‘ ‘ lambardar ’ ’ in the Eevenue Act as applied to 
the Tenancy Act by section 4 (13) and read with section 
49 of the Bevenue Act and the Board Buies, which would 
authorize a. lambardar to represent a few only of the co- 
sharers against other co-sharers. Again, the collection 
of rent is governed by entirely different considerations 
to the collection of excess income from one co-share’- 
holding land yielding an annual income in excess of his 
share of the income of the whole mahal. A tenant is a 
party outside the co-sharers; and the lambardar, when 
suing the tenant, will represent all the co-sharers. A co- 
sharer holding sir or khiiclkasht cannot be regarded as 
holding it in a "capacity other than that of a co-sharer. 

He holds the land because he is a co-sharer and it is im- 
possible to set up the co-sharing body as a juristic body 
with interests entirely separate from the single co-shar- 
er’s interest. 

We, therefore, in accordance with the decision in 
Bishamhhar NathY. BJiullo (1), in preference to that in 
Ganga Singh v. Ram Sarup (2), which decision we con- 
sider should not be followed so far as it dissents from the 
previous decision, hold that a lambardar cannot sue as 
lambardar one or more co-sharers for any sum due from 
them by reason of their holding as sir or khudkasht ex- ^ 
cess land. 

We have remarked above that the lower courts al- 
lowed the plaintiff’s case to be varied in the course of 
hearing, but their decision was open to objection even on 
the basis of the substituted case for the reasons stated. 

(1) (1911) 84 All., 98. (3) (1916), I.L.B., 38 All., 223. 
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For the above reasons ive allow this appeal and dis- 
miss the suit of the plaintiff with costs throughout. 

Appeal allowed. 


Before Mr. Justice Sulaiman and Mr. Justice Iqhal Ahmad. 

, 1927 ABDUL KHAN (Defendant) v . SHAKIEA BIBI 

(Plaintiff).* 

Act (Local) No. XI of 1922 (Agra Pre-emption Act), sections 
4 (3) and 16 — Pre-emption — Claim based on the Act and 
partly on the Muhammadan law — Effect of failure of one 
ground — “ Land ”. 

The property which was the subject of a suit for pre- 
emption consisted of a zamindari share and also a one-third 
share in a house and a sugarcane pressing mill. The plaintiff 
, sued to pre-empt the zamindari under the provisions of the 

Agra Pre-emption Act, 1922, and the share in the house and 
the mill on the basis of the Muhammadan law. She failed 
in her claim under the Muhammadan law because the neces- 
sary demands had not been properly made. 

Held, that the whole claim shduld be dismissed, section 
16 of the Agra Pre-emption Act not having made any change 
in the law in this respect. 

• Muhammad Wilayat Ali Khan y. Abdul Bab (1), Mujib- 
ullah V. Timed Bibi (2), Abdul Rahman v. Hedayat-ullah 
(3) and Puech y .' Aziz Fatima Bibi (4), followed. 

Aliter, if the claim for pre-emption of the house and the 
sugarcane pressing mill was based on the plaintiff's right 
to pre-empt these properties under the Act as being attached 
to the land upon which they stood, and if the whole of such 
land was included in the sale. 

# The facts of this case sufficiently appear from the 

judgement of the Court. 

Maulvi Muhhtar Ahmad, for the appellant. 

^Second Appeal No. 1159 of 1926, from a decree of Priya Charan 
Agarwal, Subordinate Judge of Azamgarh, dated tbe 25tli of March, 1926, 
confirming a decree of Bijaypal Singh, City Munsif of Azamgarh, dated the 
■2nd of December, 1925. * 

(1) (1888) 11 All., 108. (2) (1898) 21 All., 119. 

(3) (1913) 12 A.L.J., 88. (4) (1920) 19 A.L.J., 107. 
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Mimshi Sheo Dihal Sinha, for the respondent. 

SuLAiMAN and Iqbal Ahmad, JJ. : — This is de- 
fendant’s appeal arising out of a suit for pre-emption. 
The property sold by the vendor consisted of a zamindari 
share as well as a one-third share in a house and a sugar- 
cane pressing mill. The plaintijEE sued to pre-empt the 
zamindari under the provisions of the Agra Pre-emption 
Act, and the share in the house and the mill on the basis 
of the Muhammadan law. On the date fixed for hearing 
her ’witnesses were not present, but an application unac- 
companied by an affidavit was filed asking for an adjourn- 
ment. That application was disallowed and the plaintiff’s 
claim as regards the last two items was dismissed on the 
•ground that she had not performed the necessary demands 
required by the Muhammadan law; but her claim for pre- 
emption of the zamindari was decreed on payment of a 
proportionate price. That judgement has been affirmed 
by the lower appellate court. 

The contention before the courts below was that it 
was the duty of the plaintiff to pre-empt the entire pro- 
perty which was sold by the vendor, and that inasmuch 
as by not having performed the necessary demands she 
disqualified herself from pre-empting part of the property 
under the Muhammadan law, her claim based on the 
provisions of the Act must also fail on the ground of 
partial pre-emption. 

.The lower appellate court overruled this contention 
cn the ground that an amendment proposed by a member 
in the Legislative Council for adding the words “ in ac- 
cordance with the provisions of this Act ” at the end of 
•section 16 was opposed because it was thought unneces- 
sary and superfluous and was lost, and that therefore the 
expression “ entitled to pre-empt ” in that section must 
be deemed to mean “ pre-empt under the Act ”. It is 
not proper to refer to the proceedings of the Legislative 
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1927 Council in order to determine the true interpretation of 
* ~ Abdto the language of a section. We have to interpret the sec- 
tion as it stands, irrespective of what might have been 
thought by any individual member of the Legislative 
Council. 

There can be no doubt that, prior to the passing cf 
the Act, it was laid down by this Court that a pre-emptor 
must pre-empt the entire property sold, whether he has 
a right of pre-emption on the basis of a custom or the 
Muhammadan law. This view was first expressed imthe 
case of Muhammad Wilayat Ali Khan v. Abdul Rah (1), 
where the plaintiff, having disqualified himself from pre- 
empting a portion of the property under the Muhammad- 
an law, was not allowed to pre-empt the rest under the^ 
wajib-til-arz. The learned Judges, at page 110, how- 
ever, remarked that it was a question on which, altliough 
they had affirmed an opinion, they expressed that opinion 
witli some hesitation. That view was consistently follow- 
ed in a number of cases by tliis Court, and by some 
Judges perhaps reluctantly : Mufib-ul-lali v. limed Bibi 
(2), Abdul Rahman v. Hedayat-ul-lah (3) and Puecdi v. 
Aziz Fatima Bibi (4). 



Although from one point of view the rule of law was 
perfectly sound, namely, that a pre-emptor should not 
be allowed to pick and choose, there was also much to be 
said for the contrary view that the rights of pre-emption 
based on custom, contract or Muhammadan law are sepa- 
rate and distinct, and a pre-emptor might very well rely 
on one such right and not on all. Properties may be sold 
under one sale-deed, to some of which a person lias right 
under a prevailing custom, to anotlier portion under 
some special contract between the parties and to a third 


under the Muhammadan law provided he fulfils the 
necessary conditions. A pre-emptor might well abandon 
his right based on any special contract which might bo- 
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difficult to prove, or on the Muhammadan law, in which 1027 
case also the oral demands may be difficult to prove, and 
may fall back exclusively on his right under the custom. 

In the case of a specific performance of a contract of pre- Shakiba 
emption there may be special circumstances under which 
a court may refuse to exercise its discretion. In cases 
under the Muhammadan law the uncertainty of convin- 
^cing a court as to the performance of the demands by pro- 
ducing oral evidence of mere relations or friends, might 
be felt to be very great. There is, therefore, a certain 
amount of hardship on a pre-emptor who has undoubtedly 
the right under the custom, if he is called upon to come 
to court on the basis of a contract as well as the Muham- 
madan law. In view, however, of the series of rulings of 
this Court, it is not possible for us to make a departure 
unless we are satisfied that the new Act has made an 
alteration. 

The latter portion of section 16 of the Act lays down 
that no suit shall lie for enforcing a right of pre-emption 
in respect of a portion only of the property which the 
plaintiff is entitled to pre-empt. The courts- below have 
thought that this section is exhaustive and embodies the 
whole law of partial pre-emption, and that the Avords 
“in accordance with the provisions of the Act” must be 
deemed to be understood at the end of the section. In 
our opinion this is not a sound inference. Even if we 
assume that the word “ pre-empt “ at the end of the 
section means ‘ ‘ pre-empt under the Act ’ ’ , the conclu- 
sion is not justified. The proviso to section 3 specifically | 

lays down that where there is no right of pre-emption 
under section 5 , the provisions of the Muhammadan law 
of pre-emption shall not be affected in case the vendor 
and the pre-emptor are botli Muhammadans. It is thus 
obvious that Avhere there is no right under section 5 , the 
right under the Muhammadan law is maintained. An 
enforcement of a right of pre-emption under the Muham- 
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madan law would therefore also he a pre-emption under 
- the Act. In a case in which a zamindari and a house are 
sold together, the claim to pre-empt the zamindari would 
be under section 5 read with section 11 and the claim tO' 
pre-empt the house under the Muhammadan law would 
be in accordance with the provisions of section 3. Both 
claims would therefore be under the Act and section 16- 
would require that the plaintiff must pre-empt the whole 
of the property which he is entitled to pre-empt. 

Another significant circumstance is the use of the 
word ‘ ‘ property ’ ’ instead of the word ‘ ‘ land ’ ’ in sec- 
tion 16. Had it been intended that a pre-emptor is bound' 
to pre-empt only the landed property sold and need not 
include in his claim house properties, one would have 
expected to find the prohibition confined to landed pro- 
perty which the plaintiff is entitled to pre-empt, instead 
of the use of the more comprehensive word ‘ ‘ property ’ ’ . 

Although we consider it unfortunate that the old! 
rule which caused serious difficulties has not been altered,, 
we are constrained to hold that the language of section 
16 does not do away with the former interpretation of 
the law. 

It is next contended that even if the claim under the- 
Muhammadan law for pre-emption of the house and the 
sugarcane pressing mill fails, the plaintiff has a right to 
pre-empt these properties under the Act as the definition 
of land is wide enough to cover such properties. There 
is no doubt that under the old law houses and buildings, 
other than those which automatically pass with the 
zamindari, could not be pre-empted. Section 4 (3) of 
the Pre-emption Act, however, defines land as “(includ- 
ing things attached to the earth or permanently fastened 
to anything attached to the earth, when sold or foreclosed: 
along with the land to which they are attached, but not 
otherwise The expression “ attached to the earth ’’ 
has been defined in section 3 of the Transfer of Property 
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Act and there it undoubtedly includes buildings. That 
definition, however, must be deemed to have been intend- 
ed for the purposes of that Act only and cannot be im- 
ported into -the Pre-emption Act. Nevertheless the use 
of the two expressions “ attached to the earth ” and 
“ permanently fastened to anything attached to the 
earth ’ ’ does indicate that it was intended that buildings 
which are .built upon land should be included. The wide 
scope of the definition could not have been intended to 
apply to trees only. We must therefore hold that under 
the Act “land” • includes buildings standing upon it. 

But in order to be pre-emptible such buildings must 
be sold along with the land to which they are attached, 
but not otherwise. If, therefore, the sites occupied by the 
house and the sugarcane pressing mill were the exclu- 
sive property of the vendor and had been completely 
sold under the deed, there would be no difficulty in hold- 
ing that they also are pre-emptible. This would have 
been the case also if the whole zamindari had been sold. 
But in the present case only a one anna and odd share in 
the zamindari has been transferred. If the sites are joint 
lands then only a corresponding share in those sites has 
been .transferred. It would then be very difficult to hold 
that the sugarcane mill and the house have been sold 
along with the lands to which they are attached, inas- 
much as they would be deemed to be attached to the six-- 
teen annas shares in the lands, whereas only a one anna 
and odd share has been sold. 

We accordingly send down the following issue to 
the lower appellate court for a finding : — 

(1) Whether both or either of the sites occupied by 
the house and the sugarcane pressing mill were the ex- 
clusive property of the vendor or the joint property of the 
co-parcenary body. 

As this aspect of the question was overlooked, we 
direct that the parties should have the opportunity of 
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producing any further evidence on this issue which they 
may choose to do. The finding should be returned by the 
31st of October, 1927, and the usual ten days will be 
allowed for objections. 

Issue remitted. 


FULL BENCH. 


Before Mr. Justice Lindsay, Acting Chief Justice, 
Mr. Justice Iqbal Ahnmd and Mr. Justice Sen. 

1927 daYA EAM (PL.4INTIFF) V. THE SECEETAEY OE STATE 
— “ • EOE INDIA IN COUNCIL (Defendant).* 

Act No. XII of 1884 (Agriculturists Loans Act), section 4 — 
Taqavi loan— Act (Local) No. Ill of 1901 (United Provin- 
ces Land Revenue Act), sections 145, 183, 233 (m)— Al- 
leged lorongful attachment of property to realize taqavi— 
Payment under protest followed by suit against Secretary 
of State. 

One EN having died owing a certain sum to Govern- 
ment as taqavi, the revenue authorities attached a she-buffalo 
in the possession of DE on the ground that the latter was 
the heir of EN and that the buffalo was the property of the 
deceased. DE objected to the attachment, but his objec- 
tion was overruled. He thereupon paid under protest the 
amount of taqavi claimed, and got back the buffalo, but mean- 
while its calf had died owing to its separation from the mpther * 
He then sued the Secretary of State for India in Council for 
refund of the money paid, for damages for the death of the 
calf, and for the price of the milk of which he had been de- 
prived owing to the alleged wrongful attachment. 

Held, that section 183 of the United Provinces Land 
Eevenue Act applied, and the applicant was competent to 
maintain a suit against the Secretary of State, but only for 
the recovery of the amount paid and not for damages. 

*Givil -Bevision No. 98 of 1927. 
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Bahvant Singh v. The Secretary of State for India (1), 
followed. Tulsa Kunwar v. Jageshar Prasad (2), The Secre- 
tary of State for India in Council v. Mahadei (3), The Secre- 
tary of State for India in Council v. Sukhdeo (4) and Sahai 
V. Bindeshri Singh (5), referred to. 

The facts are fully stated in the judgement of the 
Court. 

Munshi Girdhari Lai Agarwala, for the applicant- 

Pandit Uma Shankar Bajpai, for the opposite party. 

Lindsay, A. C. J., Iqbal Ahmad and Sen, JJ. : — 
The suit giving rise to the present application for revi- 
sion was instituted by the applicant, Daya Earn, for re- 
covery of Es. 200 as compensation from the Secretary of 
State. The facts which led to the suit are these. A cer- 
tain sum of money was advanced by the Government to 
two persons. Earn Nazar and Jagannath, under section 4 
of the Agriculturists Loans Act (Act XII of 1884). This 
hind of loan is popularly known as a tdqavi advance, and 
_ its character has been described in the Act as a loan 
granted to owners and occupiers of arable land for the 
relief of distress, the purchase of seed or cattle, or for 
any other purpose connected with agricultural objects. 

The loan ivas not repaid either by Earn Nazar or 
Jagannath. Earn Nazar having died, the revenue 
authorities, in pursuance of the provision of section o of 
the Act, attached a she-buffalo in the possession of Daya 
Earn on the ground that the latter was the heir of Earn 
Nazar and the she-buffalo was the property of the de- 
ceased. Daya Bam objected to the attachment on the 
ground that he was not ‘the heir of Earn Nazar, and that 
the she-buffalo belonged to him; but his petition of objec- 
tions was summarily dismissed by the Collector. There- 
upon Daya Earn paid under protest in writing duly sign- 
ed by him Es. 76-12-11 being the amount of the tagaw 
demand and Es. 4 the fees for attachment, in all 

a) (1903) I.L.E., 35 AIL, 527. ( 2 ) (1906) I.L.E., 28 All., 563. 

(3) (1896) I.L.E., 19 All., 127. (4) Weekly Notes, 1898, p. 173 

(5) Weekly Notes, 1905, p. 287. 
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1927 Es. 80-12-11 and procured the release of the she-buffalo. 
"daya eam During the intervening period, i.e., between the date of 
the attachment and removal of the buffalo from the pos- 
op’^^ATO session of Daya Eam and the date of its release, the calf 
FOB India of the buffalo died in consequence of its separation from 

IN COTJNOIT.. . , , • 

— its mother. Then the present action was commenced 
for a refund of Es. 80-12-11 with interest and for re- 
covery of damages caused by the death of the buffalo calf 
and for the price of the milk of which the plaintiff was- 
deprived on account of the unlawful attachment of the 
she-buffalo. Eupees 200 were claimed in all. 

The suit was resisted on the ground that Daya Eam 
was the heir of Eam Nazar and in possession of his estate; 
that the buffalo was rightly attached, and that the suit- 
was barred by section 233 (m) of the Land Eevenue Act 
(Act III of 1901); 


The trial court decreed the suit. It found that the 
plaintiff was not the heir of Eam Nazar, and that the suit^ 
was not barred by section 233 (m) of the Land Eevenue 
Act which applied to persons ‘ ‘ who were connected with 
the payment of revenue or taqavi due from them and 
could not affect the rights of third persons ” like the 
plaintiff, “ who had nothing to do with the taqavi loan 
, . .■ and was in no way responsible for its payment”. 

The defendant appealed. The lower appellate court, 
in concurrence with the trial court, found that the plaint- 
iff was not the heir of Eam Nazar, that the attachment 
of his she-buffalo was undoubtedly illegal, and that the • 
plaintiff had suffered damages from deprivation of milk 
and the death of the buffalo calf. It held, however, on 
the authority of The, Secretary of State for India in 
• Council V. Mahadei (1), that the suit was not cognizable 

by the civil court, and it further held, on the authority 
of The Secretary of State for India in Couneil v. 
Suhhdeo (2), that the Naib-Tahsildar having attached 

a) .-(1896) I.L.E., 19 All., 127. (2) Weekly Notes, 1898, p. 173. 
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the she-buifalo, acting under the provisions of section 145 
of the Land Eevenue Acf, no legal liability attached to 
the Grovernuient for the act of the Naib-Tahsildar. It 
accordingly allowed the appeal, and dismissed the plaint- 
iff’s suit. 

It may be noticed here that neither of the two coijyts 
below applied itself to the question whether the plaint- 
iff’s suit was maintainable under section 183 of the Land 
Bevenue Act. 


19-27 
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Section 233 (m) of the Land Revenue Act provides 
that “ no person shall institute any suit or other pro- 
ceeding in the civil court with respect to claims connected 
with or arising out of the collection of revenue (other 
than claims under section 183) or any process enforced 
on account of an arrear of revenue or on account of any 
sum which is by this or any other Act realizable as reve- 
nue ’ ’ . There is no ambiguity and there can be no diffi- 
culty in ascertaining the meaning of section 233. It 
raises a general bar against the institution- of any suit 
or proceeding with reference to the several matters enu- 
merated therein, subject to certain exceptions contained 
in clauses (i), (k), (1) and (m). We are here concerned 
with the exception engrafted upon clause (m) which dis- 
tinctly provides that claims under section 183 of the Act 
are outside the bar raised by the section. It is argued 
for the applicant that no taqavi loan was due from the 
plaintiff, that the plaintiff therefore was not amenable 
to any coercive processes enumerated in section 146 of 
the Land Eevenue Act, and that the scope of section 233 
was limited to members of the revenue paying class who 
had made a default in the payment of revenue; and it did 
not apply to the case of the plaintiff from whom no ar- 
rears were due. This contention receives some coun- 
tenance and support from the following observations of 
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Stanley, C.J., in Tulsa Kunivar v. Jageshar Prasad 

Daya Ram (1) : — 

V. 

SECMTABy " provision that no person shall institute a suit, 

OF State it seems to me that the legislature had in contemplation the 
persons to whom the Act in its general bearing is 
' applicable, that is, to share-holders liable to pay Government 
revenue, and not to strangers outside this body. I do not 
think it was intended to protect the Government against 
claims in respect of illegal acts done to the detriment of per- 
sons who are under no liability to. pay Government revenue. 
It was merely intended to protect the Government against 
_ claims of members of the revenue payiflg class.” 

Banerji, J., while recognizing that the language 
of the section was no doubt very wide, observed tliat the 
section forbade a suit by the defaulter against Govern- 
ment or possibly by any other person against the Govern- 
ment.' We are of opinion that, in the absence of any 
ambiguity in the language of section 233, we have to 
give full effect to the words “ no person shall institute 
any suit or other proceedings ’ ’ subject to the exceptions 
set out therein. Wliere the words of the legislature are 
clear and unambiguous, it is not our province to scan its 
wisdom or its policy. The denotation of the word 
“ person ” cannot be confined to a member of the reve- 
nue paying class to whom the Act iji its general bearing 
is applicable. The framers of the Act were providing 
a rule barring all members of the general public from 
instituting suits or other proceedings in civil courts ex- 
cepting in cases provided for in clauses (i), (k), (T) and 
(m). While providing for tliese exceptions they did no'l 
exclude the case of a person who did not belong to tlie 
revenue paying class, or the case of a person from whom 
no levenue was due. A Bench of this Court, in con- 
struing clause (i) or (j) of section 241 of the N.-W. P, , 
Land Eevenue Act (Act XIX of 1873) which corresponds 
to section 233, clause (m) or (1), of Act III of 1901, held 

(1) (1906) I.L.E., 23 Al'., 503 (667). 
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that there was nothing in these clauses to suggest that 
the exclusion of jurisdiction was limited to claims made 
by persons actually in default— T/m Secretary of State 
for India in Council v. Mahadei (1). In this case some 
cattle and a cart belonging to Mahadei plaintiff had been 
wrongly sold by the tahsil ofacials for arrears of revenue 
not due by her, but due by the defendants second party. 
This Court dismissed the suit against all the defendants. 
While in accord with the said decision of this Court as 
to the bar of the suit against the Secretary of'State, we 
are not called upon to decide whether section 241, clause 
(i) or (/), was an answer to a suit against the defendants 
second party. It may be noticed here that the arrears 
demanded do not appear to have been paid by the plaint- 
iff under a written protest duly signed by her, and this 
Court was justified in dismissing' the suit against the 
Secretary of State. This decision was followed by 
Stanley, C. J. and Burkitt, J., in Sahai v. Bmdeshri 
Singh (2). Certain cattle belonging to the plaintiff who 
was a tenant in the village were sold by Pandit Bishun 
Dat, a Naib-Tahsildar, for recovering arrears of revenue 
due from the defendants, Bindeshri Singh and Udit 
Narain Singh who were the zamindars of the village. 
The suit was dismissed on the ground that the civil court 
was debarred from entertaining this suit, which was not 
a claim under section 183, but was clearly a claim con- 
nected with, or arising out of, the collection of revenue. 
We are not concerned with the soundness or otherwise 
of the decision dismissing the claim against the default- 
ing zamindars. The Secretary of State was no party to 
the suit. In view of the general language of section 233, 
the sxiit appears to have been rightly dismissed against 
the defendant Naib-Tahsildar. There is still another 
case — Abdullah v. Secretary of State for India in Coun- 
cil (S) in which the case of The Secretary of State for 

a) (1896) I.L.R., 19 All., 127. (2) Weekly Notes\ 1905, p. 287. 

(3) (1927) I.L.R., 49 All., 701. 
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1927 India in Council v. Mahadei (1) Avas followed. This ease 
-r.m does not call for any detailed reference. 

We have next to see whether the plaintiff is entitled 
to succeed under section 183 of the Land Eevenue Act. 
poB ikdia Section 183 provides : — 

“ Whenever proceedings are taken under this chapter 
against any person for the recovery of any arrears of revenue, 
he may pay the amount claimed under protest to the ofBcer 
taking such proceedings, and upon such payment, the pro- 
ceedings shall be stayed, and the person against whom such 
proceedings were taken may sue the Government in the civil 
court for the amount so paid; and in such suit the plaintiff 
may, notwithstanding anything contained in section 146, give 
evidence of the amount (if any) which he alleges to be due 
from him. 

No protest under this section shall enable the person 
making the same to sue in the civil court unless it is made at 
the time of payment, in writing and signed by such person, 
or by an agent duly authorized in his behalf ”. 

It has been contended before us that the plaintiff 
is a person against whom proceedings were taken under 
chapter YIII of the Land Eevenue Act, for the recovery 
of arrears of revenue, that he paid the amount claimed 
under a written protest duly signed by him to the officer 
diaking such proceedings. He has therefore a right to sue 
"the Governmei t in the civil court for the amount claimed. 
In answer to this contention, the respondent relies on 
Tulsa Ktmioar Y. Jag eshar Prasad (2), already referred to, 
where it was held that the suit contemplated by the sec- 
tion is a suit by the defaulter and not by a third party. 
In our view of the case, the word “ defaulter ” in the 
Land Eevenue Act has a technical meaning, and it in- 
cludes the case of every person in regard to whom a certi- 
ficate has been granted under section 145 of the said Act. 
It is agreed that the procedure for realization of taqavi 
dues has been prescribed in chapter VIII of the Land 
Eevenue Act and in no other Act. Before any coercive 

(1) (1893) I.L.R., 19 All., 127.^ (2) (1906) I.L.R., 28 All., 66^ 



yOL. L.] ALLAHABAD SERIES. 36 J 

measures enumerated in section 146 can be initiated or 
enforced against any person who is said to be in arrear 
of revenue, a statement of accounts must be certified 
under section 145 of the Act by the Tahsildar for pur- 
poses of Chapter VIII, which deals with collection of 
revenue. This certificate is conclusive evidence of the ar- 
rear, of its amount and of the person who is the defaulter. 
This rule of evidence incorporated in section 145 appears 
to be grounded upon fiscal considerations and upon broad 
principles of public expediency, with this object in view 
that public revenue may be realized with the greatest 
expedition. Whether, therefore, a certain sum of money 
realizable as revenue is due from a particular person or 
not, if the Tahsildar certifies that the said sum of money 
is recoverable from him, a finality attaches to the certi- 
ficate, and the person certified against must be taken to be 
a defaulter within the meaning of the Act. In other 
words, the person treated as a defaulter is placed on the 
same footing as the actual defaulter. 

Under section 5 of the Agriculturists Loans Act 
(Act Xn of 1884) a taqavi loan is recoverable as if it were 
an arrear of land revenue. The procedure for recovery of 
arrears of land revenue is provided for in chapter VEH 
of the Land Eevenue Act. The initial step is the certi- 
ficate given by the Tahsildar which affords the basis for 
further proceedings. Section 146 provides that an arrear 
of revenue may be recovered by attachment and sale of 
his movable property; and section 149 authorizes the 
Collector to attach and sell his movable property. Where 
proceedings, therefore, have been taken under chapter 
Vm against any person, which includes the case of a 
person situated like the present plaintiff from whom as 
a matter of fact no taqavi loans were due, he is entitled 
to use the Government in the civil court if He fulfils the 
requirements of section 183. The right of suit is given 
to the person against whom proceedings are taken under 
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chapter VIII and it does not matter whether or not he 
belongs to the revenue paying class, and whether or not 
Daya Ram jg g, person from whom taqavi loans are actually due. 


Seo^aby There are no provisions in the Land Eevenue Act 
FOE corresponding to the provisions contained in order XXI, 
m Council, rules 58 — 63, of the Code of Civil Procedure. Again there 
are no provisions made in the Land Eevenue Act where- 
by the attachment or sale of movable property may be 
set aside on the ground of any irregularity or illegality 
in the proceedings. To make up for these omissions the 
legislature appears to have given a right of suit to the 
person aggrieved under section 183 of the Land Eevenue 
Act and we are not prepared to hold that the case like 
the present was a casus omissus. 

We hold, therefore, that all the conditions necessary 
for the maintainability of a suit against the Government 
are fulfilled in this case, and the lower appellate court 
was not justified in dismissing the suit in its entirety 
under section 233 (m). 

It was contended on behalf of the respondent that 
section 183 did not apply to a case which was not for 
recovery of Government revenue but where the amount 
was made recoverable by the same process as applied to 
Government revenue. We do not think that this is a 
plea of substance, and it is indeed concluded by the deci- 
sion of the Privy Council in Balwant Singh v. Secretary 
of State for India (1). This was a suit for the recovery 
from the Secretary of State of a sum of money wrongly 
realized from the plaintiff, who was the proprietor, under 
the head of canal dues. Under section 45 of the Northern 
India Canal and Drainage Act, canal dues are realizable 
as revenue. The suit was contested inter alia on the 
ground that section 241 of the Land Eevenue Act of 1873 
barred the institution of the suit in the civil court. Their 
Lordships agreed with the High Court in holding that 

(1) a903) I.L.E., 26 All., 627. 
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“ the subject of the action is either a claim connected 
with, or arising out of, the collection of revenue, or else 
it is a claim for a sum which is realizable as revenue,” 
and the suit was barred by section 241. In another part 
of the judgement their Lordships made the following 
observations which we may usefully reproduce here : 
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“ The exception ‘ other than claims under section 189 ’ 
appears to their Lordships to throw some light upon the mean- 
ing of the section, because section 189 enables a party, from 
whom revenue is demanded, to pay under protest, and upon 

such payment being made may sue the Government 

for the amount so paid in any civil court That is 

an exception from what the Act describes as ‘claims connect- 
ed with, or arising out of, the collection of revenue It 
will be observed that it is a claim exactly of the same descrip- 
tion as the present one. It is the claim of a person who says 
that revenue has been wrongfully demanded from him which 
he was not under any obligation to pay, and the only differ- 
ence is that if he pays it when it is demanded from him, 
under protest, then he has a right, subject to the pecuniary 
limitations prescribed by the law, to sue the Government to 
recover it as money paid by him under a mistake. The ex- 
ception does not apply to this case, because at the time when 
the money was paid, there was no protest, and it was paid 
by the officer of the Eaja under a common mistake as money 
that was due from him, but though that section does not 
apply, it illustrates what is intended to be included in claims 
‘ connected with, or arising out of, the collection of revenue, 
or on account of any sum realizable as revenue The effect 
of the latter words in the section is to make the earlier part 
applicable not only to revenue properly so called, but also to 
sums realizable as revenue 


The above is a complete answer to the defendant's 
contention and supports our decision. 

The plaintiff is therefore competent to maintain a 
suit against the Secretary of State for the recovery of 
the amount paid by him to the officer taking proceedings 
against him under chapter YIII of the Land Eevenue 
Act. His right of suit is restricted to the recovery of 
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the amount paid. He is not competent to sue the Gov- 
ernment for damages either for the price of milk or the 
buffalo calf. We, therefore, disallow this part of the 
plaintiff’s claim. 

The learned Subordinate Judge Has relied upon The 
Secretary of State for India in Council v. Sukhdeo (1) 
for the proposition that the Government cannot be made 
liable for the act of the Naib-Tahsildar in attaching the 
she-buffalo. This ease was not founded upon section 189 
of Act XIX of 1873. One Nathe was sentenced under 
section 417 / 511 of the Indian Penal Code to six months’ 
rigorous imprisonment and a fine of Es. 200. The 
Magistrate having issued a warrant for the levy of the 
fine by distress and sale of the movable property of Nathe, 
the property of Sukhdeo plaintiff was seized and sold. 
The latter instituted a suit for damages against the Sec- 
retary of State. It was held that the Crown was not 
liable to pay compensation for the illegal acts of its ser- 
vants but was bound to make restitution to the extent 
it has benefited by the illegal acts. Obviously this case 
has no application to the present case. 

The result of our decision, tlrerefore, is that the 
plaintiff is entitled to succeed in part. We set aside the 
decrees of both the courts below and pass a decree in 
plaintiff’s favour for recovery of Es. 80-12-11 with pro- 
portionate costs in all courts. 

Application allowed in part. 


i a 




(1) Weekly Notes, 1898, p. 173. 
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APPELLATE CRIMINAL 

Before Mr. Justice Lindsay, Acting Chief Justice. 

EMPEEOE V. SUE NATH BHADUEI.* 1927 

Act No. XLV of 1860 (Indian Penal Code), section 194 — 

“Causing a circumstance to exist” — Bringing tutored 

evidence before a court — Charge translated into Urdu 

and read out to jury by Government Pleader — Procedure. 

Held that a person who brings before a court a witness 
whom he has tutored to tell a false stoiy concerning the case 
before it, may properly be convicted under section 194 of the 
Indian Penal Code. Emperor v. Cheda Lai (1) and Durga 
Prasad v. Emperor (2), referred to. 

A Sessions Judge having a rather complicated charge 
to deliver to a jury, and not feeling quite sure that he had 
sufficient Urdu to be able to make himself perfectly intelligible 
to them, wrote out his charge in English and then got the 
Government Pleader to translate it and read it to the jury. 

Held that this procedure was not illegal. 

The fkcts of this case sufficiently appear from the 
judgement of the Court. 

Mr. A. Sanyal, for the appellant. 

The Government Advocate (Pandit Uma Shankar 
Bajpai), for the Crown. 

Lindsay, A.C.J.— The appellant, Sur Nath Bhaduri, 
has been convicted in the Court of Sessions at Benares 
on a charge under section 194 of the Indian Penal Code 
and has been sentenced to five years’ rigorous imprison- 
ment. The trial was with a jury and, according to what 
is stated, the jury returned a unanimous verdict of 
“guilty” of an offence under the section just named. 

An appeal from a conviction had after trial by jury 
is only admissible on points of law. The petition of 

#Crimmal Appeal No. 459 of 1927, from an orto of K. A. H. Sams, 

Sessions .Judge of Benares, dated the 7th of April, 1927. 
a) (1907) I.L.E., 29 AIL, 351. (2) (1916) 30 Indian Cases, 651. 
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appeal which is before me enumerates eiglit points. They 
may, however, be reduced to a smaller number. 

To put the case briefly, this man, Sur Natli Bhaduri, 
was charged with the offence known as the fabrication 
of false evidence. According to the charge, as framed 
by the Magistrate who committed the accused for trial, 
there was only one charge, namely, that this accused 
had produced a man named Nil Eatan Banerji before 
the District Magistrate of Benares to make a false de- 
position concerning a case of murder. The charge, 
however, seems to indicate that two other allegations 
were made against the accused, namely, that in order to 
support the false statement which was intended that 
this man Nil Eatan should make, the accused fabricated 
other false evidence, namely, by inducing two witnesses, 
named Sita Earn Gond and Shib Chandra Mukerji, to 
come forward and make false statements, and tliat the 
accused in order to further his intention in the matter 
of procuring false evidence, planted or caused to be 
planted a certain weapon in the house of Anant Pergash 
Thakur. I do not know whether the intention of the 
Magistrate was that the accused should be indicted on 
separate charges. All I find is that this charge is des- 
cribed as a charge with one head. 

The substance of the case is as follows ; — It appears 
that some time previous to the commission of this offence 
a Bengali had been murdered at Narad Ghat in Benares 
in mysterious circumstances. A body was found with 
the head cut off and this was afterwards identified as 
being the body of one Nagendra Nath Banerji. 

It is made to appear that the present appellant came 
into touch with thp District Magistrate of Benares, 
Ml. Mehta, and that it was suggested to the accused 
that he might find out something about this murder. 
The accused, it is said, promised Mr. Mehta that he 
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would make inquiries and it was in performance of this 
promise that the offence charged is said to have been 
committed. Some time after his interview with 
Mr. Mehta it was proved that the accused brought for- 
ward this man Nil Eatan, who made a long statement in 
which he admitted having taken part in the murder, 
and he incriminated two other Bengalis, who, according 
to the evidence, were arrested. This man Nil Eatan 
was taken into custody and sent to the jail and at a 
later stage the two witnesses whose names I have men- 
tioned, namely, Gond and Mukerji, were put forward 
in order to corroborate Nil Eatan’s story. Their state- 
ment broke down and it came out that Nil Eatan had 
been tutored by the accused to come forward with 
story which was eventually found to be false. That is 
the sum and substance of the case against the accused 
Bhaduri. 

Coming now to the law points which are raised in 
the petition of appeal, I take points 1 and 2 together, be- 
cause they amount to a plea that on the facts, as stated 
by the prosecution, the accused was not liable to convic- 
tion under section 194 of the Indian Penal Code. The 
argument is that according to the definition of fabrica- 
tion as contained in section 192 of the Code, the tutoring 
of a man to give false evidence does not amount to what 
the section describes as the “causing of a circumstance 
to exist”. 

In the course of the trial in the court below a case 
w|LS cited before the Sessions Judge, Durga Prasad v. 
Emperor (1). That was a case decided by a single 
Judge of this Court who seems to have been of the 
opinion, although the judgement is not a reasoned one, 
that the suborning of a false witness does not amount 
to the fabrication of false evidence under section 192. 
a> (1915) 3C Indiaii CassB, 661. 
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I am unable to accept tlic law as laid down in that 

Bmpbeoe ruling and I am confirmed in my opinion by the judge- 
SnE Nath ment of another learned Judge of this Court, which is 
* ■ to be found in Emperor v. Gheda Lai (2). That was a 

. case in which the accused produced a number of mep 

|t before a court, who could not be identified by the prose- 

cution witnesses. It further appeared in that case that 
when the accused was asked where the man whose iden- 
' tification it was sought to establish was, he pointed out 

another man who was discovered to be wearing a false 
moustache and who was not the man whose identification 
was wanted'. At page 353 of the report Mr. Justice 
Banerji refers to the essential elements of the offence of 
fabricating false evidence as described in section 192 of 
the Indian Penal Code. The first of these is “causing 
the existence of any circumstance”. Mr. Justice 
Banerji was of opinion that the accused in that case, 
Cheda Lai, by placing before the Magistrate a person 
who was not his brother Debi and representing that he 
was Debi, caused a circumstance to exist; and so, when 
it is found that the accused, after inspiring Nil Ratan 
with an absolutely false story of the murder, brought 
Nil Ratan before the District Magistrate who took down 
his statement, I am of opinion that in these circumstances 
the accused Bhaduri did cause a circumstance to exist. It 
is in my opinion impossible to argue that on the facts, as 
they were stated by the prosecution witnesses and as 
found by the jury, the accused was not liable to convic- 
tion under section 194. 

In the third ground a plea is taken with' regard tc 
that portion of the charge which related to the “plant- 
ing” of a weapon. It is said that there was no evidence 
on record that the appellant planted the weapon or caused 
it to be planted. There again I am unable to accept 

the argument. There was evidence on the record from 
a) a9C7) I.L.E., 29 All., 861. 
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whicli the jury, if they were so minded, could come to _ 
the conclusion that the accused either placed the weapon 
himself where it was found or got some one else to do it. 

In the fourth ground of appeal the procedure of the 
court below is attacked. It is said that the jury returned 
a unanimous verdict of “doubt” on the second head of 
the charge and that the learned Judge improperly asked 
the jury to retire again and re-consider their verdict. I 
am not quite sure what a unanimous verdict of doubt 
means, but from the affidavits which have been produced 
in this Court, it is made to appear that when the Judge- 
asked the jury for their opinion about that part of the 
case relating to the planting of the weapon, the foreman 
of the jury hesitated and then informed the court that 
the jury had not considered that part of the case and it 
was for this reason that the Judge sent the jury back 
in order that that part of the case might be considered. 

It was after this that the unanimous verdict of “guilty” 
was returned. I see nothing wrong in the procedure of 
the court below. 

Then it is said that the Sessions Judge acted contrary 
to law in adjourning the case for, a week after the Govern- 
ment Pleader and the counsel for the accused had address- 
ed the jury. It is said that this illegal procedure has 
caused failure of justice. I do not see how the adjourn- 
ing of the case for a week constitutes any illegality. It 
is inevitable that cases should be adjourned and in this 
particular case the hearing had to be adjourned for a 
week on account of the intervention of certain holidays 
and because the learned Sessions Judge was sent off some- 
where else for a day or two on special duty. There can 
be no question of illegality having arisen in this way. 
The suggestion is that by the time the hearing was re- 
sumed the jury had forgotten all about the arguments 
and ought to have been addressed again. I do not think 
there is any provision in law for action of this kind. 
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Bhadcei. 


Then it is said that the learned Sessions J udge acted 

Emheeob improperly in delirering his charge to the jury through 
ScB Nath the Government Pleader. It is, I think, the right course 
Bhadcei. ^ ju^gg fQ charge the jury himself; but there are 
difficulties in the way of doing this if the Sessions Judge 
does not happen to be sufficiently acquainted with the 
Urdu language so as to be understood by the jury. In 
the present case the learned Judge candidly admits that 
in view of the technical language necessary to describe 
the offence of fabrication of false evidence he did not feel 
competent to address the jury himself with any confidence 
that they would understand what he was saying to them. 
He wrote out a very long charge dealing elaborately with 
all the evidence and all the points in the case and I under- 
stand that this, after being translated into Urdu, was 
read to the jury by the Government Pleader. i I am not 
prepared to say that there was any illegality in this pro- 
cedure. The important thing is that the review of the 
evidence made by the learned Judge should be placed be- 
fore the jur}^ in a manner which they can understand, and 
if unfortunately the presiding Judge is unable to express 
himself in Urdu with sufficient fluency, he must of neces- 
sity resort to some other means. I reject this plea of 
illegality'. 

Then it is said that the learned Judge misdirected 
the jury because he did not draw their attention to cer- 
tain statements and circumstances favourable to the case 
of the accused. On this point, all I have to say is that I 
ha\e read the whole of the evidence which was recorded 
before the Sessions Judge and I have also read the entire 
charge w'hich was delivered by translation to the jury. 

I do not think it is made to appear that the learned Judge 
withheld from the jury anything which he was bound 
to put before them. It seems to me that he has stated 
the case very fairly in the written charge which is upon 
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the record, and that being so, I cannot accept any plea 
that there has been any prejudice to the accused. 

As for the last plea, which is a plea ad misericordiam, 
I cannot accept any suggestion that a sentence of five 
years’ rigorous imprisonment for the concoction of false 
evidence intended to implicate two men on a charge of 
murder is in any way too severe. The learned Judge 
says he would have passed a much heavier sentence except 
for the recommendation of the jury on account of the 
appellant’s being in a weak state of health. I dismiss 
this appeal. 

Appeal dismissed. 
PEIVY COUNCIL. 

BHAGWATI AND ANOTHER (PLAINTIFFS) D, BANAESI DAS 
AND OTHERS (DEFENDANTS).* 

[On Appeal from the High Court at Allahabad.] 

AcCNo. IV of 1882 (Transfer of Property Act), section 55, 
clause (1) (g) — Act No. IX of 1872 (Indian Contract Act), 
section 69 — Sale of immoveable property — Discharge of 
incumbrance — Purcliaser discharging undisclosed mort- 
gage — Liability of vendor — Construction of contract. 

A stipulation in a contract for the sale' of immoveable pro- 
perty ^that in the event of part of the property being sold as the 
result of an undisclosed incumbrance the vendor shall repay 
a proportionate part of the consideration, does net affect the 
vendor’s obligation under section 55, clause (1) (g) of the 
Transfer of Property Act, 1882, to pay incumbrances, nor the 
cons^iuent right of the purchaser under section 69 of the 
Indian Contract Act, _ 1872, to recover from the vendor the 
amount paid in discharge of a mortgage decree obtained after 
^possession has been taken. 

Decree of the High Court reversed. 

^Present : — Lord Shaw, Lord Caeson and Sir Lancelot Sandhbson. 
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Appeal (No. 91 of 1926) from a decree of tlie High 
Court, reversing a decree of the Subordinate Judge of 
Aligarh. 

In 1907 the predecessors in interest of the respon- 
dents sold certain immoveable property to the 
predecessors in interest of the appellants by a deed of 
sale, the material provisions of which appear from the 
judgement of the Judicial Committee. The vendees paid 
the price and obtained possession. Subsequently it was 
discovered that the property was subject to a mortgage 
executed in 188*2 in addition to the mortgage mentioned 
in the deed of sale. Under this mortgage of 1882 a 
mortgage decree was made in 1914 against both the ven- 
dors and vendees. In 1920 the decree was put in execu- 
tion, and the present appellants were compelled to pay 
thereunder Es. 13,234. 

The appellants brought the present suit to recover 
that sum. 

The Subordinate Judge made a decree allowing the 
claim, but it w'as set aside, by the High Court. The 
learned Judges (Mttkerji and D.al.al, JJ.) w^ere of opi- 
nion that the clause in the sale-deed set out in the present 
judgement excluded the obligation of the vendors under 
section 55, sub-section (1) (g) of the Transfer of Property 
Act, 1882. 

1928. January, 23. 

Dube, for the appellants. 

Hyam, for the respondents Nos. 1 to 5. 

The judgement of their Lordships was delivered by 
Lord Shaw : — 



This is an appeal from, a decree of the High Court 
of Judicature at Allahabad wLich reversed a judgement 
and decree of the Subordinate .-Judge of Aligarh. 

The question is a short and simple one. It arises 
under section 55, clause (1) (g) of the Transfer of 
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Property Act, and the bearing thereon of the terms of a 
particular contract of sale. 

The parties were vendor and vendee of a certain 
piece of immoveable property. Section 55 is expressed 
in terms of a very absolute and clear character. It 
provides, the irrelevant parts of the section being omit- 
ted, that in the absence of “ a contract to the contrary,” 
the buyer and the seller of immoveable property are sub- 
ject to- liabilities and have rights, in the enumeration of the 
elementary proposition that the seller is bound to dis- 
charge all incumbrances then existing on the property. 
It is said, however, that this statutory obligation was 
negatived in the particular circumstances of this case by 
reason of the terms of the contract of sale. 

The fact is that there had been more than one mort- 
gage existing on the property prior to the transaction of 
sale. But the language of the deed of sale recognizes 
only one of those mortgages and makes no mention of the 
others. ” The said property ” (says the sale-deed) ‘‘is 
mortgaged to Parshadi Lai, son of Tika Earn . . . under 
a mortgage-deed for Es. 4,000.” Quoad ultra this deed 
is an absolute and unreserved disposal by sale of the 
property, unencumbered and free from all mortgage. 
The language of the deed of sale is that, apart from the 
Parshadi Lai mortgage, ‘‘ the property is up to this date 
free from all rights of transfer by sale, mortgage,” etc. 
There is an absolute declaration by the vendor to the 
vendee that he is buying the property fuse from all mort- 
gages and covenants, except the one that has just been 
named. 

It may reasonably be asked: Up to that point is 
there any ‘‘ contract to the contrary ” of the terms of 
the statute? There is none. 

But the contract provided further : “ If, God 
forbid, any person comes forward as partner or co-sharer 
and brings a claim, or if an encumbrance, etc., is found 
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possession of the vendees, we, the vendors, shall pay 
to the vendees, the consideration of this sale-deed to the 
extent the property sold passes out of their possession.” 
It is said that that provision is exclusive of all other 
rights on the part of the vendee. 

It is sufficient in their Lordships’ opinion to point 
out that no such event ever happened. The property 
did not pass out of the possession of the vendee. The 
vendee stuck to his property, but he was forced in a court 
of law to answer the rights of the mortgage holder, and 
to meet another mortgage of a very considerable amount. 
Certain legal proceedings were taken, and a decree of the 
High Court was granted putting in execution this other 
mortgage and the vendees, that is to say, the present 
apjDellants, were compelled to pay the sum of Bs. 13,204. 
In their Lordships’ opinion that sum was paid under 
compulsion, and, secondly, it was undoubtedly a pay- 
ment for which they were, and are, entitled to be re- 
couped from the, vendor of the property for a payment so 
made. 

It is of no use reciting the law to this effect : the 
law is plain. Under section 69 of the Contract Act it 
is clear this was payment of money which another was 
bound to pay by law and, therefore, the person wlio 
paid it is entitled to be re-imbursed by the other party. 

With regard to the last portion of the sale-deed, 
which states what is to ensue in the event of the vendees 
being put out of possession, it may, of course, be- an 
additional safeguard, it may have been a thing suggested 
by the parties to cover .contingencies which were not 
\6t holly foreseen, but that it contradicts or restricts 
the wider language of the contract of sale or that it 
either narrows or wipes out the obligations under the 
statute cannot be maintained. 
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On those grounds their Lordships cannot uphold the 

judgement under appeal, and they think that the Suhor- bhagwati 
dinate Judge ’U'as right and his judgement should be banaesi 
restored and that the apjiellants should be awarded costs 
from the date of that judgement, including the costs of 
this appeal. Their Lordships will humbly advise His 
Majesty accordingly. • 

Solicitor for the appellants : H. S. L. Polak. 

Solicitors for the respondents Nos. 1 to 5 : Barrow, 

Rogers, and NevUl. 


NAESINGH EAO (Plaintiff) v . MAHA LAKSHMI BAI j. c. 

AND .ANOTHER (DEFENDANTS).* , 1928 

January, 31. 

[On Appeal from the High Court at Allahabad.] " 


Hindu laic — Deed of settlement — Constniction of deed — Gift 
to tcife — DefeasanGe-'-Condition subsequent — Invalid con- 
dition — Act No, IV of 1882 (Transfer of Property Act), 
sections 28, 30. 


A deed of settlement executed in 1875 by a Hindu recited 
that his only surviving son B being of bad character and his 
declared enemy, he was ccmpelled to exclude him from inheri- 
tance, and that there being nobody to represent the settlor 
except his surviving wife (the Eani), he had, therefore, made 
a gift to her of all his properties, together with all rights and 
interests, and he appointed her his successor and representa- 
tive subject to conditions which followed. By condition 1, the 
zamindari and malgiizari in five villages were to be “owned by 
the E'ani just as I owned’' them. By condition 2, he made a 
gift of the jagir property in seven villages to the Eani, re- 
serving to himself the income during his life. By condition 
6, if during the succeeding 16 years a lawful son were born 
to B, he should take the property on attaining majority, but 
if at the end of that period no son had been born, the Eani 
could give or bequeath the property to her daughter, or her 
daughter’s son, and failing them could make an adoption. The 


^ Present:— Viscount Sumnee. Lobd Atkinson, Lobd Sinha, Sie John 
Wallis and Sir Tj.\ncelot Sandeeson. 
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settlor died in 1879. The appellant, a son of B, born in 1894, 

after attaining his majority, sued for possession. Conceding 

that the gift to him teas void in Hindu law, since he was not 

born at the date of the deed, he contended that on the true 

eon.struction of the deed the Eani’s interest terminated on > 

his attaining his majority, and that he was entitled as heir to 

the settlor. 

HeJd*th&t on the true construction of the deed the Eani * 

and her successors took an estate which was not limited but 
absolute in point of duration, and that, according to the prin- 
ciple Embodied in the Transfer of Property Act, 1882, sections 
28, 30. the condition subsequent being invalid, her estate was 
not affected by it; and accordingly that the suit failed. Doe 
V. Eyre (1'. distinguished. 

Appeal (No. 57 of 1925) by special leave from a- 
decree of the High Court (May 19, 1921) affirming a 
decree of the Additional District Judge of Aligarh 
fAugust 2, 1918). 

The appeal, as it was ultimately presented, depend- 
■ d exclusively upon the true construction of a deed of 
settlement executed on the 4th of September, 1875, by 
Jaswant Eao, the OAvner of an estate of great value in the 
Province of Agra. 

The suit was instituted by the appellant who claimed 
the estate as the only son of BahA^ant Singh, who died in 
1899. A provision in the deed in faA’our of any son who 
should be born to BalAvant being inoperative in Hindu 
laAA% the plaintiff by his plaint claimed that the estate 
conferred by the deed upon the Eani and her successors 
terminated upon his attaining his majority, and that 
he was entitled as heir to Jaswant Eao. 

The deed of the 4th of September, 1875, is fully set 
out in the judgement of the Judicial Committee. 


The Additional District Judge, to whose court the 
suit Avas transferred, found on the evidence that the 

n\ /' 1 Q 1 Q\ K n.TH *710 
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plaintiff had failed to establish that he was the legitimate 
son of Balwant. He was also of opinion that on the true 
construction of the deed the plaintiff, even if his pater- 
nity were established, was not entitled to the propei’ty in 
suit. Accordingly he made a decree dismissing the suit. 
An appeal to the High Court was dismissed by a judge- 
ment delivered on the 11th of May, 1921. The learned 
Judges (Hears, C. J. and B.ANER.n, J.), agreed with the 
above finding of fact and affirmed the decree, the cons- 
truction of the deed was not dealt with. 

On the 10th of August, 1922, an Order in Council 
was made granting special leave to appeal. 

By an Order in Council made on the 26th of July, 
1926, the suit was remitted to the High Court to reconsi- 
der the whole case having regard to certain further 
evidence which had been recorded in London in pursu- 
ance of an application by the appellant. The nature of 
that evidence and the terms of the order appear from 
the present judgement. 

The High Court having reconsidered the case, with 
the additional evidence, delivered a further judgement 
on the 11th of May, 1927. The learned Judges (Me.\rs, 
C. J., and Dal.al, J.), were of opinion that, having re- 
gard to the further- evidence, the plaintiff had established 
that he was the legitimate son of Balwant. On the 
construction of the deed they held that though the words 
in the preamble and clause 1 were sufficient to bestow 
upon the Eani full proprietary rights, the later clauses 
restricted her interest to the period ending in 1912, when 
the plaintiff attained his majority. They were further 
of opinion that even if the deed conferred an absolute 
estate subject to defeasance, that estate terminated upon 
Balwant’s son attaining majority, although the gift to 
him was invalid. 
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19*27. November 21, 22, 24, 25. Sir John Simon, 
'K.C., Maugham, K.C., Kemcorthy Brown. and MotiM 
Nehru for the respondents (1). The Pripy Council de- 
cided in Bahcant Singh v. Rani Kishori (2), that the 
property now in suit was self-acquired. The earlier part 
of the deed conferred on the Eani an absolute gift; the 
later clauses made the gift subject to defeasance in certain 
events, but did not otherwise affect its nature. It is 
well established in English law that if a gift is subject to 
a condition subsequent, the invalidity of the condition 
does not affect the character of the gift; Co. Litt., para- 
graph 206a, Sudgen on Po-wers, eighth edition, page 
526. That principle is embodied in the Transfer of 
Property Act, 1882, sections 28, 30. The Indian Suc- 
cession Act, 1865, does not apply to this case, but it is 
noticeable that the same principle is there adopted ; see 
sections 118, 120, contrasted with section 121. The 
words of gift being of sufficient amplitude, the Eani 
took an absolute estate, even though she had not an 
absolute power of alienation : Ramachandra Rao v. 
Ramachandra Rao (3), Prosunno Coomar Ghose v. 
Tarriicknatli (4) : Mayne’s Hindu Law, paragraph 664. 
The object of the deed was to settle the estate to the ex- 
clusion of the settlor’s son, but at the date of the deed 
it was ver>* likely that the settlor’s son would succeed 
if the deed had the meaning and effect wdrich the plain- 
tiff attributes to it. Doe v. Eyre (5), which was relied 
on by the High Court, is distinguishable. As was ex- 
plained by Jessel, M.E., in Hurst v. Himt (6) the will 
there under consideration showed an intention that there 
should be a forfeiture of the prior estate upon the 
happening of the event. That was also the case in 

di Having regard to the indgeinent (2) (1898) 20 AIL, 267. 

on remand the bnrden of the 
appeal was on the respondents. 

(3) (1922) I.L.R., 45 Mad., 320 (4) (1873) 10 Beng.L.R., 267. 


1.327. .328). 

(5) (1848) 5 C.B., 713. 


(6) (1882) 21 Ch.D., 273 (293). 
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Rohinson v. Wood (1). The deed iioay under consider- 
ation cannot be so construed, the intention Y'as to 
terminate the Eani’s estate only in the event of a grand- 
son succeeding under the deed. 

Upjohn, K.G., Sir George Lowndes, K.C., and 
Lube, for the appellant : — On the true construction of 
the deed the Eani took the estate in a fiduciary or quasi- 
fiduciary capacity to protect it pending the majority of 
a grandson. Until that event she was to represent the 
settlor, and upon its happening her estate was to end. 
The decisions in Doe v. Eyre (2) and O’ Mahoney v. 
Burdett (3) are precisely in point. The Transfer of 
Property Act, 1882, was not enacted at the date of the 
deed, and does not apply. The word “ conditions ” in 
the deed is not used in the technical sense of a “ condi- 
tion subsequent.” The words ‘‘ as I owned it ” in the 
case of a gift to a wife do not connote the full estate : 
Harilal v. Bai Rewa (4). The power to appoint is in- 
consistent with an absolute estate, especially as the 
appointees are referred to as the settlor’s heirs, not the 
Eani’s. In property given by a Hindu to his wife she 
may have either a woman’s estate, in which case it 
descends to his heirs, or an absolute estate in which case 
it descends to hers. The respondents contend here for 
a mixed estate, namely absolute but without a power of 
alienation. There is no reported case of a woman’s 
estate of that character, and it would give rise to diffi- 
culties : Kooyiibehari Dhnr v. Premchand Dutt (5). 
It is an essential of stridhan that the holder should have a 
right of disposal during her life : Venkata Rama Rao v. 
Venkata Suriya Rao (6). The deed should be construed' 
according to the ideas of Hindus, and, therefore, in a 
manner to provide a succession of male heritors : 
Mahomed Shumsool Hooda v. Shewiikram (7). 

(1) (1858) 27 L.J.Ch., 726. (2) 0848) o C.B., 713. 

(3) (1874) L.E., 7 H.L., 388. (i) (1895) I.L.R., 21 Bom., -376. 

(6) (iSfiO) I.L.R., 5 Cal., 684. (6) (1880) I.L.E., 2 Mad., 3.33 (3-35). 

(7). (1874) L.R., 2 I.A., 7 (14). 
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Sir John Simon, K.C., in reply. Both Koonibehan 
Dhur's case (1) and HarilaVs case (2) are , inconsistent 
with Surajmani v. Rabi Nath Ojha (3) and more recent 
decisions of the Board, and the former was commented 
on in Jf nki x. Bhniron ('4'1 where it was stated that in » | 

Hindu law a hushand could give propertj^ to his wife as 
her sf ridhan without giving her a power of alienation. 

1928. Januarij, 31. The judgement of their Lord- 
ships was delivered by Sir John AYallis : — 

This appeal was by the plaintiff Narsingh Eao, son 
of Balwant Singh and grandson of Eaja Jaswant Eai, 
totli deceased, against the first defendant, Eani Ivishori, 
since deceased, the widow of Jasivant Eai, the second 
defendant, her daughter, Beti Maha Lakshmi Bai, and 
the third defendant, Musammat Eameshwar Debi, w'idoiv 
of Lai Eaghubans Eao, the second defendant's son. The 
plaintiff claimed to recover the immoveable properties 
which were the subject of a conditional deed of gift exe- 
cuted on the 4th of September, 1875, by Jasw^ant Eai in 
favour of the first defendant, his junior wdfe. The plain- 
tiff claimed 41134 under the deed of gift he was entitled to 
succeed to those properties on attaining majority and 
that, even if the provisions of the deed in his favour were 
inoperative as opposed to the rules of Hindu law, still 
Eani Kishori took only an estate limited .in point of 
duration which determined wdien he attained majority, 
so that he thereupon became entitled to take as heir of 
the settlor Jaswant Eai. 

The District Judge found that the plaintiff had 
failed to prove that he was the legitimate son of Jaswant 
Eai’s only son, I^al Balw'ant Singh, and that, even if he 
were legitimate, he was only entitled to take the estate 
by virtue of a condition subsequent terminating the estate 
limited to the Eani and her successors in the event of 
his attaining majority, and that this condition of de- 

(1) (1880) I.L.R., 5 Calc., 684. (2) (1895) I.L.R., 21 Bom., S76. 

(3) (1907) I.L.R., 30 All., 84. (4) (1896) I.L.R., 19 All. 133 (ISA 
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feasance, being illegal and void under Hindu law as 1 

created in favour of an unborn person, according to the 

” it \0 I 

decision of this Board in Tagore \. Tagore (]j, was in- v. ; 

operative and void and left the Eani’s estate unaffected. lSshI:! j 

When the case came before the High Court on an 
appeal by the plaintiff against the decree of the District 
Judge dismissing the suit, the learned Judges dismissed 
the appeal on the ground that the plaintiff had failed 
to prove his legitimacy, and did not go into any other 
question. In coming to this conclusion, they attached 
great weight to the fact that the plaintiff’s mother had 
refused to suhmit herself to a medical examination with 
reference to the question whether she had ever borne 
a child. The plaintiff having obtained special leave to 
appeal from this decree, presented a petition to His 
Majesty in Council praying that medical evidence on the 
question should be heard and recorded. His prayer 
■was granted, and two lady gynaecologists, having exa- 
mined the plaintiff’s mother and certified that she had 
given birth to a child, and both parties having agreed 
to be bound by this certificate, subject to proof as to the 
identity of the lady examined, the case was remitted by 
an order of His Majesty in Council to the High Coui't 
with a direction that in the event of their being satisfied 
as to the identity of the person so examined, the High 
Court should reconsider the whole case on the footing 
that the certificate was correct and pass judgement there- 
on, and that the appeal should stand over, with liberty to 
either party to restore or amend it as they might be ad- 
vised after the High Court had passed its judgement. 

After a rehearing on remand the High Court delivered 
judgement, holding, in the light of the new evidence, 
that the plaintiff was the legitimate son of the late Bal- 
want Singh, and that, though the provisions in the deed 
in his favour were void under Hindu law, as he was not 

(1) (1872) L.E., I.A., Snpp., 47. 
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in existence at the date of the deed, still on a true con- 
~ struction of the deed of gift the first defendant’s interest 
was determined on the plaintiff’s attaining majority, and 
that his father Balwant Singh being then dead, he be- 
came entitled to come in as next heir of the settlor. 

The plaintiff’s appeal to His Majesty in Council 
against the judgement and decree of the High Court has 
again come on before their Lordships, and in xiew of the 
fact that the remand judgement was in faA-our of the 
plaintiff appellant, the case has been argued before their 
Lordships as if the respondents on the record were appeal- 
ing from that judgement. 

At the outset Sir John Simon, who appeared for the 
respondents, disclaimed any intention of questioning the 
finding of the High Court in faTour of the plaintiff’s 
legitimacy, which must, therefore, be taken to be estab- 
lished. On the other hand, the finding of both the 
lower coifrts that the provisions of the deed- in favour 
of the plaintiff, who was not then born, were illegal 
and void, has not been questioned on his behalf. The 
sole question, therefore, for their Lordships in this 
appeal is whether, as contended for the defendants, on 
the true construction of the deed the Eani took the 
estate, subject to a condition of defeasance in the event 
of the plaintiff’s attaining majority, and this condition 
subsequent being void, the Eani was entitled to- retain 
the estate freed from the condition, or whether, as con- 
tended for the plaintiff and held by the High Court, the 
Eani only took a limited estate as custodian of the pro- 
perty until the plaintiff attained majority, when her es- 
tate was determined, and the provision in favour of the 
unborn son being illegal, the estate passed as on intes- 
tacy to the heir of the settlor — that is to say. to the 
plaintiff. • 
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It will be convenient, in the first instance to set 
out the following table showing the relationships of the 
parties in the suit to the settlor, Jaswant Eai ; — 


1. Eatan Kuer ■= 
t . 2Dd of Oct , 
1880. 


Eaja Jaswant Eai (donor) = 2. Hani Kishori 

d. 24tii of Aug,, 1379. (1st defendant) 

I d 23rd of Mav' 
1921. ‘ ’ 


Lai Balwant Singh— 1. Naraini 
b. 1841. Kuer 

convicted 2nd of (no issue). 

Sept., 1871» = (16tb of June, 

released from 1884). 

prison Au<. 1883, 2. Kaithi W<*ii 

d. 21st of Jan., Lady (no issue and 
1899. predeceased hus- 

band). 

3. Lunajau, 
married 1890. 


Narsin^h Eao 
(plaintiH), c. 2nd 
of Mar.. 1894. 


daughter Maha 
Lakshmibai, 
b. 1868 

(2nd defendant 
and 1st 
respondent) 


i 

son 

Lai Eaghn =: Eameshwar 

bans B.'.o Debi (3rd de- 

d. without issue, fendant and 

1911. 2a d respond- 

ent). 


In 1875, at the date of the deed, Baja Jaswant Bai, 
the settlor, had a son by his senior wife, Lai Balwant 
Singh, aged 34, who was then in prison undergoing a 
sentence of 13 years’ imprisonment for culpable homi- 
cide, and a daughter, Maha Lakshmi Bai, aged 7, the 
second defendant by his junior wife, Bani Kishori, the 
first defendant. 


It appears clearly from the recitals in the deed, 
which is set out below, that the settlor’s intention was to 
disinherit his unworthy son, Balwant Singh, as regards 
his self-acquired property. It appears equally clearly 
from the body of the deed that his intention was that, if 
Balwant had a son, that son on attaining majority should 
have the estate. This was a very natural wish on the 
part of a Hindu, and it is what would have happened 
if effect could be given to the deed according to its terms. 
Unfortunately, under a rule of law which has now been 
altered by the legislature but not retrospectively, the 
provisions of the deed in favour of Balwant ’s unborn son 
are void and inoperative, and the plaintiff has, there- 
fore, to show that, on the true construction of the deed. 
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there was an intestacy when he attained majority by 
— reason of the failure of the gift over in his favour and 
that he tecame entitled to come in as heir of the settlor. 

Maha It is unnecessary to set out the earlier recitals show^- 

jjjg property, which was the subject of the 

gift, was the self-acquired property of the donor, but it 
may be mentioned that, after his release from prison, 
Balwant Singh sued to recover the properties included 
in the deed on the grounds that they were joint family 
property and that, even if they were not, the donor had 
no power to dispose of self-acquired immoveable pro- 
perties. This came before this Board on appeal to His 
Hajesty in Council in Bahcant Sing v. Rani Kishori (1) 
when lx)th these contentions were rejected and the decree 
of the appellate court dismissing the suit- was affirmed. 

The rest of the deed was as follows : — 

“ I am now 63 years old, and weakness and loss of 
strength are soon coming on, and there is no hope of an issue 
being born to me, and out of the two sons and a daughter 
born, Lai Balwant Singh is the eldest, who has, since attain- 
ing majority, proved himself unworthy and of bad character; 
that in spite of the instructions that were conveyed to him to 
correct his morals, he tried to make himself worse, and openly 
declared himself to be rny enemy, inasmuch as, in consulta- 
tion with the wishes of the officers for the time being, an agree- 
ment was obtained from him to the effect that he would get 
Bs. 100 per month and improve and correct his morals, but it 
did no good and he began to commit heinous offences without 
t-ven fearing the officers for the time being; that at last he had 
been committed to prison for 13 years on a charge of murder, 
and he is still in jail; that, looking to these facts, I w’as com- 
pelled to exclude him from right of representing me and from 
inheritance, under a petition, dated the 5th of August, 1872, 
and the younger son’s life did not last, having died when only 
18 months old. J have now only one daughter, aged 7. I 
had two Eanis, one the mother of Lai Balwant Singh, who 
died of the grief brought about by the misconduct and mis- 
deeds of her son, and the other, Eani Kishori, who is stili 


(1) (1898) I.L.R., 20 All., 267. 



YOL. L.l 


ALLAHABAD SERIES, 


385 


alne. Therefore, for maintainiii^ the name and protecting 
the property , it is necessary that there should be some repre- 
sentative, and my old age and uncertainty of continuous breath- 
ing stand in the way of delay, and besides Eani Ilishori, 
my younger whfe, there is no one else entitled to represent me. 
I have, therefore, made a gift in favour of Eani Kishori, all 
my moveable and immoveable properties, together with all the 
rights and interests, both inherent and adventitious, all and 
in every shape, and appoint her my successor and representa- 
tive, subject to the following conditions : — 

I. That the zamindari and malguzari in five villages, 
Lakhna, etc., as lakhiraj in perpetuity, belonging to me, would 
as well be owned by the Eani Sahiba just as I owmed it, and all 
the rights both inherent and adventitious and saier and cesses, 
etc., appertaining to the zamindari would be in her possession 
Just as I owned it, and complete possession has from this date 
been delivered to her and petitions would be piesented in reve- 
nue courts, I would get her name entered in lieu of that of 
mine. 

II. Thai the jagir property in seven villages, Biaspur, 
etc., I make a gift of in favour of the Eani Sahiba, but I shall 
appropriate their income during my lifetime, and would, from 
time to time, spend that income at my pleasure; but wdiatever 
wmild out of this income be left as surplus after my death and 
ten per cent, that may for the future be fixed as maUkana, the 
Eani Sahiba wmild be entitled to get it, and none would be able 
to offer obstruction, and the Eani’s name would as well be 
entered in respect of these seven jagir villages. 

III. That I have wuth great exertion built a temple of 
Kalka Debi at Lakhna, the Eani Sahiba would be the superin- 
tendent (muttcalli) and in possession of the temple without 
being interfered with by any one, but the cliarliawa (offerings) 
income of the said temple would be used in the work of the 
temple, such as the improvement of buildings, etc., according 
to her wish, jant as I have up to date done, and out of the 
income of the temple, it would never be legal to bring any 
portion whatever of the income to her personal use. 

lY. I have built a temple known as Chatri in Lakhna in 
honour of my deceased father, Khuman Singh, and the haveli 
* now occupied by the Eani Sahiba ai)pertains to it. That Chatri 
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_ mi hareli are from before under the nianagement and snperin- 
I tendence of Eani Kisbori, it would as heretofore remain in her 
possession and rnanaa'enieiit as muticalli. Be it known that 
Thakurain Adhar Iviinwar having' fixed and assigned the mali- 
hana of Dhanna, etc., at Es. 1,249-11-0 for the expenses of 
Chatri, etc., had got mutation effected in favour of the Eani 
Sahiba: but that amount appearing insufScient to meet the 
expenses relating to bhog (charity), pay of Pujaris, peons and 
other servants of the Chatri and for education of Brahman 
youths, and the amount of fnalikana allowance having been 
decreased in the recent settlement, since then out of the jagir 
income of Lakhna, etc. — five villages, Es. 10 per day, I have 
further allowed for the expenses of Chatri, that the Eani Sahiba. 
should as usual continue to pay the 7nalikana of Dhanna, etc.^ 
and Es. 10 from the income of five jagir villages, and that 
money should be spent in the aforesaid work of that Chatri 
and in preparation of goods and fuimiture that may add lustre 
to the Chatri, 

Y, Generally the rights of my servants, friends and de- 
pendents that are now fixed, they are binding upon the Earn 
Sahiba subject to the conditions and incidents with which they 
were fixed. As the daughter has not yet been married, the 
Eani Sahiba is bound to prove her generous and charitable 
spirit in this ceremony and do not give less than Es. 50,000. 
Thakurain Adhar Kunwar Sahiba is the head member of my 
family, and the Eani Sahiba is, by reason of her being young, 
bound to pay respects due to her old age and attend upon and 
render service to her. She would continue to pay Es. 50 
per month to the married wife of Lai Balwant Singh. 

YI. That from this date up to 16 years, i.e., when 
Lai Balwant Singh’s age, which is now 34 years, reaches to 
that of 50, any male issue be born by married wife, he would 
be entitled to that property on attaining majority, and the 
Eani Sahiba would be bound to retain proprietary possession 
until, he attains majority and deliver the property to him on 
his attaining majority. If up to this period no male issue be 
born to Lai Balwant' Singh, without waiting for the birth of 
an issue to him, the Eani Sahiba would have the power to 
appoint owner and representative and heir of the property 
either Maha Lakshmi Bai, daughter, who is now 7 years 
old, or her male issue if one be born to her, subject to this^ 
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condition that the said daughter and her son take up their 
permanent residence at Lakhna. If both of these Opportuni- NjVBsnraH 
ties are not available, the Eani Sahiba is entitled to adopt and 
appoint him representative and owner of the riasat and pro- Maem. 
perty aforesaid, a male issue of Chaudhri Bhup Singh, resident 
of Mehdipur, who may be considered by the Eani Sahiba com- 
petent and fit, and in the three cases the Eani Sahiba would be 
entitled to impose any condition or conditions which she thinks 
necessary in regard to manner of succession and possession of 
property. 

VII. If a son be bom to Lai Balwant Singh by the 
married wife after the expiry of the fiftieth year of his age 
he would even then be entitled to the property after attaining 
his majority. Therefore the said property should remain either 
“in the possession of the Eani Sahiba or in that of the daughter, 
daughter’s son or adopted son, whomsoever Eani Sahiba 
might have appointed as representative up to the time that 
boy of Lai Balwant Singh does not attain the age of 18, and 
then he would be the owner and hold possession of the pro- 
perty, and from whose possession the son of Lai Balwant 
Singh obtains the property, he would pay that person Es. 100 
per month. 

Vm. If by chance, before the son of Lai Balwant Singh 
attains majority, and an issue being born, or before the expiry 
of 50 years of his age, or in case of no issue being born, the 
Eani Sahiba dies, the said property should devolve on Maha 
Lakshmi Bai or on her son, if alive, and he would remain in 
possession until a son is born to Lai Balwant Singh by the 
married wife and attains majority, i.e., he would obtain 
possession when 18 years old, and the person formerly in 
possession should get Es. 100 per month. 

IX. Lai Balwant Singh personally has been excluded 
from inheritance since August, 1872; he has no power and 
authority to interfere with the proprietary possession and fu- 
ture powers of the Eani Sahiba; but if Lai Balwant Singh 
after his release adopts an approved and gxave course and re- 
mains obedient and in the service of Eani Sahiba as a sOn, 
adopting such a mode of life which Eani Sahiba may approve, 
he would besides Es. 50 per month allowed to his married 
wife under paragraph V of this deed of gift, get Es. 100 per 
month from the Eani Sahiba for his personal expenses, and this 
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_pay is not based on any title nor would Lai Balwant Singh 
be able to claim it; nay, its continuance would depend at the 
pleasure of Eani Sahiba. 

X. This deed of gift would, subject to all the terms, be 
held enforceable from this date; but, subject to the condition 
that, in case the Earn Sahiba dies before me, the entire subject 
of "ift property would revert to me, and the deed of gift, to- 
gether with all the terms, would be cancelled. 

XI. The Eani Sahiba has started a money-lending and 
sarrafi firm in the name of Sri G-obindji and Eani Eishori at 
Lakhna with h.er stridhan, and the deeds relating to debts 
appertaining to the firm and mortgage deeds and property, 
which she has contained in her name, I have nothing what- 
ever to do with the business, etc., appertaining to it; they 
are her special property, and the deed of gift or any of its 
terms do not at present or for the future affect the same.” 

After a very careful examination of the able argu- 
ments urged before them, their Lordships are of opinion 
that there are insuperable difficulties in the way of hold- 
ing that the estate taken by the Eani w^as limited, as 
contended for the plaintiff. According to the recitals, 
the settlor’s object was to disinherit his son Balwant, 
and this purpose was effected by giving the estate to the 
Eani so that it was no longer descendible to the heirs 
of the settlor. 

After reciting that the settlor had been compelled 
to exclude Balwant Singh from the right of representing 
him and from inheritance, and that for the purpose of 
maintaining the name and protecting the property it was 
necessary that there should be some Representative (lite- 
rallj some one to stand in his place), and that there 
was none but Eani Kishori, the deed goes on, ‘‘ I have 
therefore made a gift in favour of Eani Ivishori of all 
my moveable and immoveable properties . . . and ap- 
point her my successor and representative subject to the 
following conditions. Under condition I the villages 
were to be “owned by the Eani Sahiba just as 1 owned,” 
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and complete possession Avas to be given her. Similarly 
as to the 10 per cent, on the revenue of seven villages, 
condition II provides that, after the settlor’s death, 
“ the Eani Sahiba AABuld be entitled to get it and none 
would be able to offer obstruction.” 

In their Lordships’ opinion there is nothing so far 
in the deed to cut down the gift or prevent the Eani 
from taking such an estate in the properties, which are 
the subject of the gift, as a wife takes in immoveable 
property given her by her husband. According to the 
Hindu law, such property is taken by her as stridhan 
and is descendible to her heirs and not to his, and would 
devolve first on her daughter and her daughter’s daughter 
and failing them on her daughter’s son, thus effectually 
•excluding Balwant; but over such property, it is stated 
by Mr. Mayne, paragraph 664, she would have no right 
of alienation unless the gift was coupled with an express 
power of alienation, or, as has been held by this Board, 
unless there are words of sufficient amplitude to confer it 
upon her. Some reliance has been placed on the fact 
that there is no mention of the donee’s heirs such as 
is generally found where it is intended to create an estate 
•of inheritance, but condition VI, which has been so 
much discussed, shows clearly that it Avas the settlor’s 
intention to establish a line of succession that would ex- 
clude Balwant. 

Condition VI provides that if a son is born to Bal- 
want Singh within the next 16 years — in other words, 
before he attains the age of 50 — such son is to take the 
property on his attaining majority, and the Eani is bound 
fo retain ” the proprietary possession ” until he does 
attain majority. If, however, no son is born to Balwant 
before he attains the age of 60, she is not to be bound to 
retain the proprietary possession herself, but is express- 
ly empowered to give or bequeath it. to her daughter or 
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— tier daugnter s son, ‘ to appoint owner and representa- 

N'V mm oh ,, daughter — ^the second defendant — or 

Mama daughter’s son if she have one, and failing them to 

lIeshmi make an adoption, and in regard to all three cases she is 
empowered ‘ ‘ to impose any condition or conditions 
which she thinks necessary in regard to manner of 
succession and possession of property.” These pro- 
visions, which are only material in so far as they show 
the intention of the settlor, in their Lordships’ opinion, 
clearly show that it was the intention of the settlor that 
she should not only have the estate, which under Hindu 
law a woman has in property given her by her hus- 
band, but should also have power to alienate it to her 
daughter or her daughter’s son, thus enabling her, it 
may be observed, to prefer the daughter’s son to the 
daughter’s daughter, who would be a preferential heir 
to her stndhan. The effect v'as, whilst leaving the 
propert} to descend as stridhan and so exclude Balw^'ant 
Singh, to enable the Rani to transfer it as she was- 
expected to do, to the daughter’s son if there was one, 
because according to Hindu religious ideas a daughter’s 
son stands m the place of a son and like a son is putri- 
ka, or a liberator from put. It was only failing them 
that she was to have power to adopt, and in all cases 
she was to have power to impose conditions of succes- 
sion. These provisions, in their Lordships’ opinion, 
ake It c ear that it was intended to give her a woman’s 
estate enlarged by the powers of alienation to her 

tSf tn r/ a^^eady specified, and 

that in default of the exercise of these powers, it 
was to descend to her heirs. ^ 

in birth. of a son 

to Balwant Singh after he had attained the age of 50 

te I ir *'“»ferred4he estate to 

son under condition VI, and provides (hat she t ter 
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transferee should retain the property until Balwant’s 

son attained his majority and hand it over then. Fur- k.ibsingh 
ther, it provides that, on succeeding to the property, 
Balwant’s son should he bound to pay Es. 100 a month 
to the person from vphom he obtained it, an obligation 
hy which the plaintiff would not he bound if it were 
held that he was entitled to succeed, not under the deed, 
hut as heir of the settlor. 

Then comes condition Till, which, as translated, 
is not very clearly worded, but provides for what is 
to happen in ease of the Eani dying before Balwant 
Singh had attained the age of 50 in case a son had been 
born to him but had not attained majority, or in case 
no son had been born to him. In either event the Eani’s 
powers of disposition under condition VI would not 
have come into operation, and, accordingly, the settlor 
himself provides that in these events the property is to 
devolve on Maha Lakshmi Bai or son if alive,” who 
should remain in possession until a son was born to Bal- 
want Singh and attained majority, in which case he would 
take, and the person on whom the property had devolv- 
ed would be entitled to receive Es. 100 a month. 

These provisions for events which have not happen- 
ed, in their Lordships’ opinion, were intended by the 
settlor to effectuate his declared object of disinheriting 
his son Balwant and preventing him from claiming to 
come in as heir on the death of the Eani. 

The same intention is clearly expressed in condition 
IX, which, whilst making some provision for Balwant 
Singh, recites that he personally had been excluded from 
the succession and had no power or authority to interfere 
with the property, possession and future powers of the 
Eani. 

Condition X contains an additional condition of de- 
feasance in the event of the Eani predeceasing the sett- 
lor, when the property would revert to the settlor. This 
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_ clause, which was no doubt intended to enable the settlor 
' to make a fresh settlement, does not appear to throw any 
light on the present question. 

In their Lordships’ opinion the testator’s intention 
clearly was that the property should pass to the Eani and 
her successors under the deed to the exclusion of the 
settlor’s heir, unless a son was born to Balwant and 
attained majority. In that event Balwant’s son was 
to come in and take the estate under the deed, and riot 
as the settlor’s heir on the suggested intestacy arising 
from the failure of the gift over to him, following the 
determination of the estate limited to the Eani and her 
successors until Balwant’s son should attain majority. 

Two intentions appear clearly in the deed, one to 
exclude Balwant altogether from inheritance, the other to 
bring in his son on his attaining majority. Both inten- 
tions are effectuated under the deed by holding that the 
Eani and her successors took an estate subject to defea- 
sance on the happening of a certain event, the attainment 
of majority by a son of Balwant. On the other hand, 
the construction contended for on behalf of the plaintiff 
would defeat the settlor’s intention by letting in Balw^ant 
as the settlor’s heir if he w'as alive, as he very well might 
have been, when the plaintiff attained majority. For 
these reasons their Lordships are of opinion that the 
provisions in the unborn son’s favour amount to a condi- 
tion subsequent, and it is a well-settled principle of law, 
which has now been embodied in sections 28 and 30 of 
the Indian Transfer of Property Act, 1882, that in such 
a case “ if the ulterior disposition is not valid the prior 
disposition is not affected by it.” 

Their Lordships are, therefore, unable to agree with 
the learned Judges of the High Court “ that tSe Eani 
was left as a custodian of the property until its final de- 
volution to a full owner.” The Eani and her successors 
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were put in, not merely as custodians until the attain- 
ment of majority of Balwant’s son, an event which might 
never happen, but also to effect the disherison of Bal- 
want himself by leaving the property away from the 
settlor’s natural heirs. In their Lordships’ opinion, the 
terms of the deed clearly show that they were given an 
estate which was not limited but absolute, in point of 
duration, and subject only to defeasance in case of Bal- 
want having a son who attained majority or the Eani 
dying before the settlor. The learned Judges also held 
that there was a cesser of the Eani’s estate “ on the at- 
tainment of 18 years by the appellant, and not on 
the appellant being capable of taking possession of the 
property,” citing Doe dem Bloni field v. Eyre (1), a 
judgement of the Court of Exchequer Chamber. That 
was the case of a gift to A.B. for life with a gift over 
which failed, and what was held was that it was clearly 
not the intention of the settlor that the heirs of the first do- 
nee should take in preference to the heirs of the settlor. In 
the present case the intention was wholly to exclude the 
heirs of the settlor as such as a means of keeping out his 
unworthy son, and, in their Lordships’ opinion, it is not 
open to the court to adopt a construction which lets them 
in. 

Eor these reasons their Lordships are of opinion that 
the decree of the High Court confirming the decree of the 
lower court, and dismissing the suit, -was correct, and 
that this appeal fails and must be dismissed with costs. 
The costs of the remand to the High Court must also be 
paid by the appellant. They will humbly advise His 
Majesty accordingly. 

Solicitors for the appellant : Douglas Grant and 
Dold. 

Solicitor for the respondent : H. S. L. Polak. 

(1) (1848) 6 C.B., 713. 
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Before Mr, Justice Ashicorth and Mr, Justice Iqbal Ahmad, 
E.VLMUEAXD and another (Plaintiffs) v , TULA EAM 

— AND OTHERS (DEFENDANTS).^ 

Act No, IV of 1882 (Transfer of Property Act), section 6 — 

Offerings at a temple — Right to receive, transferable — 

''Property' ' — ' 'Mere possibility" . 

Although the right to receive the emoluments attached 
to a priestly office is not, in the absence of a custom or usage 
to the contrary, ordinarily transferable, when the right to 
receive offerings made at a temple is independent of an obliga- 
liori to render services involving qualifications of a personal 
no tore, such as officiating at the worship, there is no justifi- 
cation for holding that such a right is not transferable. Man- 
ilturam v. Pranshanhar (1), Rajah Vurmah Valia v. Ravi Vur- 
}ihih Miitha h2), Durga Bibi v. Chanehal Ram (3) and Srimati 
Malliha Dasi v. Ratanmani Chakarvarti (4), referred to. 
Paragi v. Gaiiri Shankar (5), distinguished. Puncha Thakur 
T. Bindesicari Thakur (6) and Sukh Lai v. Bishambhar (7), 
dissented from. Ahmad-iid-din v. Ikihi Bakhsh (8), followed. 

This -was a plaintiffs’ appeal arising out of a suit 
lu-ought to recover a sum of money alleged to be due to 
the plaintiffs on a tJieka given by them to the defendants • 
for the collection of offerings to a certain deity installed 
in a temple, and for the cancellation of that theka, and 
for a perpetual injunction nestraining the defendants 
froin interfering with the plaintiffs’ right of making 
tlie collections themselves. 

The deity in question was installed by one Asa 
Earn, and Asa Ram and his descendants received the 
offerings made to the deity by devotees resorting to the 

* Second Appeal No. 953 of 1925, from a decree of A G- P. Pullan, 
l)i-rrict Judge of Moradabad, dated the 8th of April, 1925, confirming a 
.le.'Tee Oanga Nath, Subordinate Judge of Moradabad, dated the 9th of 


Aiigu.^T, 1923. 

a’) aSS2) I.L.R., 6 Bom., 298. 

assi) 4 All., 81. 

‘■ii| il9]B) .51 Indian Cases, 86. 

^7, 0916) I.L.E., 39 AIL, 196. 


(2) (1876) 4 I. A., 76. 

(4) (1897) 1 C.W.N., 493. 

(6) (1916) I.L.R., 43 Calc., 28, and 
(1916) 37 Indian Cases, 960. 
(8) (1912) I.L.R., 34 All., 465. 
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temple. One of the descendants of Asa Earn mortgaged 
his right to receive a share of the offerings to Dwarka B.u,MnKjun> 
Das, father of the plaintiffs appellants, prior to the year Tula 'eam. 
1874. Dwarka Das put that mortgage into suit and 
obtained a decree for sale on the 16th of June, 1874. 

When Dwarka Das proceeded to execute the decree the 
judgement-debtor objected to the execution on the ground 
that the offerings made at the temple were waqf and 
were not saleable in execution of the decree. That 
objection was disallowed by the court on the 13th of 
May, 1879, and it was held in that case that the property 
in question was not waqf property and w’as saleable in 
execution of the decree. This order of the execution 
court was upheld on appeal, on the 5th of December, 

1879. A similar objection was preferred by some rela- 
tion of the judgement-debtor to the execution of the 
decree and that was also disallowed by the court on the 
13th of May, 1879. The right to receive a share of 
the offerings w'as eventually sold in execution of the 
decree obtained by Dwarka Das and was purchased by 
him. The judgement-debtor again objected to the sale 
on the ground inter alia that the offerings made at the 
temple were not saleable in execution of the decree, but 
the objection was overruled. 

Thereafter in the year 1895 a suit was brought by 
some of the descendants of Asa Earn for a declaration 
that Dwarka Das had not acquired any right, by virtue 
of the auction-purchase made by him, to receive a share 
of the offerings made to the deity, and for an injunction 
restraining Dwarka Das from receiving the same. It 
was alleged in that suit that the male descendants of 
Asa Earn always served the deity and managed the 
affairs of the temple; that no one else had a right to 
worship in that temple or receive the offerings made to 
the deity, that the right to receive the offerings was not 
transferable, and that Dwarka Das acquired no right by 
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the purchase made by him in execution of the decree 
balkuslisd of 1874. Dwarka Das contested that suit and one of 
Ttn/'EAM. the issues raised in the ease was whether the offerings 
were dedicated for any charitable purposes and whether 
tliey were transferable. The finding of the court on 
that issue was as follows : — 

“There is overwhelming documentary evidence to show 
that the co-sharers always treated the property as their ex- 
clusive property and mortgaged and sold it to the extent of 
their shares and thereby outsiders were induced to deal with 
the property.” 

On this finding the plaintiffs’ suit was dismissed. 
The unsuccessful plaintiffs appealed against the decree 
of the trial court and their appeal was dismissed on 
the 6th of December, 1899. The learned Judge of the 
appellate court made the following observations in the 
course of his judgement : — 

“I agree with the Munsif that the offerings in dispute or 
the right to receive them cannot be treated as trust pro- 
perty. . . . Moreover it is well proved that the offerings have 
always been dealt with as absolute property of the members 
in possession, being transferred from time to time.” 

It further appeared that a suit had been brought bj 
one of the present plaintiffs, for the recovery of money, 
on the basis of a qabuliat executed prior to the qahuliat 
in dispute in the present litigation, and was decreed ex 
parte against defendants Nos. 1 and 3 on the 19th of 
January, 191-5. 

It was also in evidence that the present plaintiffs 
had brought a suit on the basis of the qahuliat and the 
lease now in dispute for recovery of the theka money 
against defendants Nos. 1 and 3 and that that suit was 
decreed ex parte on the 21st of March, 1921, and the 
appellants contended that the ex parte decree obtained by 
the plaintiffs barred the defence now raised by the 
defendants in the suit giving rise to the present appeal. 
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On this appeal — 

Babu Piari Lai Banerji and Munshi Shabd Saran, BAunjKWD. 
for the appellants. Tula eam. 

Munshi Narain Prasad Ashthana, for the respond- 
ents. 

The judgement of the Court (Ashworth and Iqb.il 
Ahmad, JJ.}, after setting out the facts as aboye, thus 
continued : — 

The learned counsel for the respondents argues that 
the cause of action for the present suit being different 
from the cause of action on which the former suit was 
based, section 11 of the Code of Civil Procedure does 
not apply and, further, that the question whether the 
right to collect the offering is or is not transferable, 
being a question of law, the former decision cannot 
operate as res judicata in the present suit. He also 
points out that only defendants Nos. 1 and 3 of the 
present suit were defendants in the suit that was decreed 
ex parte in March, 1921, and the remaining two defend- 
ants of the present suit not being parties to that liti- 
gation are not bound by the decree in that suit. 

If the managing member of the joint family consist- 
ing of the four defendants was a defendant in the former 
suit he would be deemed, in the absence of evidence to 
the contrary, to have been sued in a representative capa- 
city, and the decree obtained against him would be 
binding on all the members of the family. However, 
there is nothing in this case to show whether the manag- 
ing member of the family of the defendants was or was - 
not a defendant in the former suit, and, therefore, it 
may be that the decree in that suit is not binding on 
defendants Nos. 2 and 4 of the present suit. But in 
our judgement defendants Nos. 1 and 3 are now barred 
from contesting the plaintiffs’ suit on the ground that 
the right to collect the offerings made to the deity ai-e 
not transferable. It was open to these defendants to 
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contest the former suit on the ground that the offerings 
bauktkasd were not transferable, and they having failed to make 
TTL/'PAif. this matter a ground of defence in that suit are now 
barred from raising that plea. As already stated, the 
former suit was based on the very qabuliat and the 
lease on the basis of which the present suit was brought, 
and the mere fact that the present suit is for years 
different from the year for which the former suit was 
brought, does not entitle defendants Nos. 1 and 3 to 
contest the present suit on a ground on which they could 
have contested the former suit but failed to do so. The 
plaintiffs could only be held, entitled to a decree in the 
former suit if the right to collect the offerings was a 
transferable right and, therefore, the question of the 
transferability or otherwise of the right to receive the 
offerings was a matter directly and substantially in issue 
in the former suit. It is clear that the plaintiffs and 
defendants Nos. 1 to 3 were, and are, litigating under 
the same title in the former and in the present suit, 
and the court that decided the former suit was competent 
to try the present suit and, therefore, the case comes 
within the purview of section 11 of the Code of Civil 
Procedure. The question whether or not the right to 
collect the offerings made to the deity installed in the 
temple in question is transferable is not a pure question 
of law. In our judgement the answer to the question 
must in every case depend on a variety of circumstances 
which can only be proved by evidence. However, we 
•' need not pursue this matter further, as in our judgement 

’ the plaintiffs are entitled to succeed on the other grounds 

urged on their behalf. 

Before proceeding to deal with the third point argued 
by the learned counsel for the appellants we may note 
that the learned counsel for the respondents did not chah 
lenge the title of the plaintiffs respondents as auction- 
purchasers and did not support the decree of the courts 
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below on the ground that the sale in favour of the 
plaintilfs was void, and, therefore, we are not called upon 
to deal with the second point argued on behalf of the 
appellants. 

It now remains to consider whether or not the courts 
below were right in holding that the right to collect the 
offerings made at the temple in qu^tion was not transfer- 
able. We are unable to subscribe to the broad proposi- 
tion laid down by the courts below that in no case the 
offerings made to a deity installed in a temple are trans- 
ferable. 

A distinction must be drawn between cases in which 
emoluments are attached to a priestly office, and the cases 
in which the offerings are made to a deity and the persons 
who receive the same have not to render services 
of a personal nature as a consideration for the receipt of 
the offerings. The emoluments of the former kind are 
not, in the absence of a custom or usage to the contrary, 
ordinarily transferable, for the simple reason that they 
are inseparably connected with a priestly office and it 
is contrary to public policy to allow such offices to be 
transferred to a person not competent to perform the 
worship, either by private sale or by sale in execution 
of a decree. As has been pointed out in Mancharani v. 
Pranshankar (1) : — 

“If such property were subject to attachment and sale, 
the purchaser might be a Muhammadan or a Christian, who- 
would be both unwilling and incompetent to perform the 
service of the idol, and in the case of Dubo Misser v. Srinibas- 
Misser (2) , Mr. Justice Mittee further observed that he might 
be unfit to prepare food for the idol . . . Such an alienation 
to an improper person would defeat the object of the endow- 
ment and in some cases ... it might be inconsistent with the- 
presumed intention of the founder of the endowment.” 

As the right to receive the offerings cannot be 
separated from the duty of officiating at the worship 

(1) (1882) I.L.E,. 6 Bom., 298. (2) 15 W.E., O.R., 409. 
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tlie law disfavours the transfer of such emoluments, 
BAESTOKAiro liie the cases of Rajah Viirmah Valia v. Ravi Viirmah 
"cu'bam. Mutha (1), Diirga Bibi v. Chanchal Ram (2) and Sri- 
mati Mallika Dasi v. Ratanma7ii Chakarvarti (3). 

But when the right to receive the offerings made at 
a temple is independent of an obligation to render ser- 
vices involving qualifications of a personal nature, such 
as officiating at the worship, we are unable to discover 
any justification for holding that such a right is not 
transferable. That the right to receive the offerings, 
when made, is a valuable right and is property, admits 
of no doubt and, therefore, that right ifiust, in view of 
the provisions of section 6 of the Transfer of Property 
Act, be held to be transferable, unless its transfer is 
prohibited by the Transfer of Property Act or any other 
law for the time being in force. It is maintained by 
the learned counsel for the respondents that the right to 
receive the offerings is a “mere possibility” of the 
nature contemplated by clause (a) of section 6 of the 
Transfer of Property Act and, therefore, is not 
transferable, and, further, that a transfer of the right 
to receive offerings made at a temple is void as being 
against public policy. The learned counsel has relied on 
the cases of Puncha Thalcur v. Bindeswari Thahur (4) 
and Puncha Thakur v. Bindeswari Thakiir (5) and Paragi 
V. Gauri Shanker (6). The last-mentioned case is dis- 
tinguishable. In that case the subject of the transfer 
was the right to receive gifts made by the worshippers at 
the temple to the officiating priest. In short, the right 
to receive the gift in that case was a right annexed to 
the office of the officiating priest and, therefore, the case 
came within the purview of the principle laid down in 
the cases noted above in which it was held that 'wheit 

S ^ I.L.E., 4 AIL, 81. 

It na?m h 28. 

(o) (1916) 37 Indian Cases, 960. ‘ 


(6) (1918) 51 Indian Cases, 86. 
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-fche emolument is attached to a priestly office it is not ■ 
transferable. B.iLMT-KAj;D 

Tula Eam. 

The case of Punclia Thakur v. Bindeswari Thahiir 
(1) undoubtedly supports the contention of the learned 
counsel for the respondents. In that case it was held 
that a right to receive offerings from pilgrims resorting 
to a temple or shrine is inalienable because “the chance 
that future "worshippers will give offerings is a mere 
possibility and as such it cannot be transferred.” If 
the learned Judges intended to hold that even if the right 
to receive the offerings is dissociated from a priestly 
office or from an obligation te render services involving 
■qualifications of a personal nature, it is not transferable, 
we, with *all respect, are unable to agree with their 
•decision. The right to receive the offerings when made 
is a definite and fixed right and does not depend on any 
possibility of the nature referred to in section 6 (a) of the 
Transfer of Property Act. The moment the offerings 
are made the persons clothed with the right are entitled 
.do appropriate the same. In short, the right to receive 
the offerings “is not so uncertain, varialile and limited 
as to pass out of the conception of law.” It is true 
that the amount of the offerings largely depends 'upon 
the surrounding circumstances, viz., the number of 
votaries, their generosity and their charitable disposition, 
but the fact that offerings large or small are bound to be 
made is a certainty and not a mere possibility of the 
nature referred to in section 6 (a) of the Transfer of 
Property Act and, therefore, we are unable to hold that 
the transfer of a right to receive the offerings is prohi- 
bited by section 6 (a) of the Transfer of Property Act. 

The view that we take is in consonance with the view 
taken in the case of Ahtnad-ud-din v. Ilahi Bakhsh (2). 

In that case the validity of a gift to receive a fi.xed share 

(1) (1915) I.L.B., 43 Calc’., 28. (2) (1912) LL.E..-34 AU., 465. 
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1937 


of the offerings made at a Muhammadan shrine was up- 


held by this Court and it was observed that — 

Tcm Eam. 


“the thing gifted in -this case must be regarded as being 
the right of the donor to receive a fixed share in the offerings 
after they have been made and this is an enforceable right in 
the sense that it is enforceable in law as against other co- 
sharers in the same.” 


There is no distinction between the right to collect 
the offerings made in a Muhammadan shrine and in a 
Hindu temple and if in one case it is not a mere “pos- 
sibility” and the right is transferable there is no reason 
to hold that the right should not be transferable in the 
other. In the case of Sukh Lai v. Bishamhhar (1) a 
mortgage by a Maha Brahman of his share in the brit 
jajmani (that is pecuniary interest receivable by way 
of voluntary donation by virtue of his right to officiate 
at funeral ceremonies) ‘vfas upheld. Though the learned 
Judges in that case observed that “the offerings at a 
temple do not stand on the same basis as remuneration 
which Maha Brahmans receive for the services they 
perform at Hindu funerals”, they did not point out the 
distiriguishing features between the two, and we are 
unable to discover any. No doubt in one case as in the 
other, the amount of the remuneration or of the offerings 
depends on future events which may be more or less un- 
certain, but the right to receive the same when those 
events happen is a definite right. There is no uncer- 
tainty about that right. The right is exercised, in the 
case of a Maha Brahman, when he performs the funeral 
ceremonies, and in the case of a right to receive the offer- 
ings made at a temple wffien those offerings are made. 
In the last-mentioned case the contention that the right 
of a Maha Brahman was a mere possibility within the 
meaning of section 6 (a) of the Transfer of Property Act 
wus repelled by the learned Judges wffio decided the case. 

(1) (1916) I.L.R., 39 AIL, 196. 
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The case of Puntha Thakur Bindeswari Thakur (1) 
.was, on an application for review, re-opened and decid- ' 
ed by the Patna High Court, vide Piincha Thakur v. 
Bindeswari Thakur (2). One of the learned Judges was 
a party to both the decisions. It was held in that case 
that a transfer of the right to receive offerings made at 
a temple is void as against public policy. When the 
right to receive the offerings is unconnected with any 
office, it is difficult to appreciate how a transfer of such 
a right offends against public policy. The right is a 
right to receive some property that has a marketable 
value and, in the absence of cogent reasons, one would 
suppose that the person getting such property has a 
right to transfer the same. If after the receipt of the 
property he can, without in any way violating public 
policy, transfer the same, what difference does it make 
if he transfers the right to receive the same? It is 
immaterial to the public at large whether the heirs of the 
persons who installed the deity or transferees from them 
take the offerings, for the obvious reason that neither 
from the one nor from the other they expect services in 
connection with the temple. 

For the reasons given above we hold that the rights 
to receive offerings made at a temple when dissociated 
from priestly office are transferable. In the present 
ease it was stated at the Bar that the descendants of Asa 
Earn received the offerings though they did not perform 
the worship of the idol nor did any other necessary func- 
tions connected with it. That being so, the contention 
of the defendants that the right was not transferable 
ought to have been overruled by the courts below. 

We may further point out that in the present case 
the lease was in favour of the persons who themselves 
had the right to collect the offerings and, therefore, 
there was nothing against public policy in empowering" 

(D (1916) 43 Calc., 28. (2) (1916) 37 Indian Cases, £60. 
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them by the kase to collect offerings ‘not only of their 

Balmtkasd share but of the plaintiffs’ share as %ell. 

Tttu Rah. observed above, the lower aiipellate court has not 

decided the other issues framed in the case and as the 
decision of the lower appellate court was on a prelimin- 
ary point and we disagree with. that court, the only alter- 
native open to us is to set aside the decree of the lower 
appellate court and remand the case to that court with 
directions to re-admit the appeal to its original number 
and to dispose of the same after deciding the other points 
that call for determination in the case, and we order 
accordingly. We leave it open to the lower appellate 
court to allow or not to allow the parties to adduce addi- 
tional evidence on the remaining issues. The plaintiffs 
are entitled to the costs of this appeal. Costs of the 
courts below will abide the result. 

Case remanded. 

Before Mr. Justice Sulaiman and Mr. Justice Banerji. 

1937 ASHEAF BIBI (Plaintiff) v . MUHAMMAD ABDUL 

/«%, 14. EAOOF AND OTHERS (DEFENDANTS).* 

Act (Local) No. XI of 1922 (Agra Pre-emption Act), sec- 
tion 12, sub-clause (3) — Pre-emption — Competition be- 
tween sister and uncle— “The common ancestor.” 

In respect of a suit for pre-emption under the Agra Pre- 
emption Act, 1922, and considered as heirs according to the 
Muhammadan law, there is no difference in degree between 
a sister and an uncle of the vendor; but as regards descent 
from the common ancestor the sister is the nearer, for “the 
common ancestor ’ must be construed as ‘ ‘the nearest common 
ancestor.” 

Held also, that a pre-emptor who is only of equal degree 
with the vendee cannot claim to have the property sold 

nit 8’ decree 'o‘f AlT^^ 

aJ™ ^8rch. 1926, confirming a 

IMS®" Ghazipnr, dated the 28th 
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divided between himself and the vendee. Jagrup Singh v. 

Indrasan Pande (1) and Ishicar Dat Upadhiya v. Maliesh Dat Ag Rpag -Rm 
Upadhiya (2), referred to. 

The facts of this case are fully stated in the judge- 
ment of the Court. Eaoof. 

Babu Piari Lai Banerji, for the appellant. 

Dr. ilf. Waliullah, for the respondents. 

SijLAIMAN and Banerji, JJ. : — This is a jilaintilf’s 
appeal arising out of a suit for pre-emption. The 
plaintiff Musammat Ashraf Bibi is the own sister of the 
vendor Ali Ahmad. The defendants vendees are the own 
uncles of Ali Ahmad, that is, his father’s brothers. 

The case is governed by the Agra Pre-emption Act and 
it is obvious that the plaintiff as well as the vendees are 
■descendants from a common ancestor of the vendor and 
•are within 4 degrees. The courts below have dismissed 
the suit. The learned IMunsif held that section 12, sub- 
clause (3), which gives preference in cases of near rela- 
tionship applied only to the case of rival pre-emptors. 

The lower appellate court is also of the same opinion. 

It has further expressed the opinion that, inasmuch as a 
sister is a sharer whereas uncles are only residuaries, the 
sister is a nearer heir. 

The language of section 12, sub-clause (3) is cer- 
tainly ambiguous, but it has been held by this Court in 
two reported cases, Jagrup Singh v. Indrasan Pande (1) 
and Ishwar Dat Upadhiya v. Mahesh Dat Upa- 
dhiya (2), that the expression “claiming pre- 
emption” is not confined to suits by rival 
•claimants but is applicable to a vendee who puts for- 
ward his equal right of pre-emption. While following 
these cases we noticed that this may involve a different 
interpretation of the word “claiming” in section 13 
■{vide S. A. 586 of 1925, decided on the 26th of March, 

1926). It must, therefore, be held that the preference is 
not confined to rival suits only. 

(1) (1926) I.B.E., 47 All., 910. (2) (1925) I.B.E., 48 All.. 347. 
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Under the Muhammadan law the sister is a sharer 

E;Eiand the uncles are residuaries, but if the Tender were 
to die all these three persons would be the immediate 
heirs and would succeed to definite portions of the estate. 
For purposes of calculating the shares, classes of sharers 
and residuaries have been constituted. But when all 
succeed simultaneously it is impossible to hold that the 
si.ster is a nearer heir than the uncles. Daughters and 
sisters are in the list of sharers, and yet they can hardly 
be said to be nearer heirs than sons and brothers respec- 
tively, who are not sharers but only residuaries. The 
word “nearer” apparently has been used to denote per- 
sons who would succeed immediately as against a person 
who would succeed if those other heirs also were dead. 
For instance, a nearer Hindu collateral would be a nearer 
heir than a more remote collateral. And among Mu- 
hammadans, sons and daughters would be nearer heirs 
than brothers and sisters. We are, therefore, unable to- 
hold that the plaintiff is a nearer heir. 

The next point urged on behalf of the appellant is 
that under section 13 the plaintiff should at least be 
given a share in the property sold. It is contended 
that she as well as the vendees are persons who at least 
claim equally, and the property ought, at any rate, to 
be equally divided among them. It is also contended 
that the word “claiming” in section 13 has been used 
in section 12, sub-clause (3) also, where in the cases 
above noted it has been given the meaning “persons 
having a right of pre-emption”, and not necessarily per- 
sons suing for pre-emption. We did, however, point 
out this difficulty in the unreported case mentioned above. 


MirHA.MM.AB 

Abbbi 

Eaoof. 
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tion accrues to any person who has an equal or inferior 
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right of pre-emption. Section 11 confers a right of ashbap 


pre-emption on persons mentioned in section 12, sub- 
ject to the foregoing provisions of section 10. It follows, 
therefore, that when a vendee is on the same footing as 
the pre-emptor, there is no right of pre-emption at all 
and the property cannot be divided between them. This 
is in accordance with the view which prevailed 
previously, before the Act was passed, and we think that 
the Act has not altered the law in this respect. 

. The appeal, however, must succeed on a ground 
which apparently was not pressed before the lower 
appellate court and is not expressly mentioned in the 
grounds of appeal before us. The plaintiff is the sister 
of the vendor and the vendees are his uncles. She is, 
therefore, descended from a nearer ancestor. Sec- 
tion 12, sub-clause (3), contains the expression “descend- 
ed from the common ancestor” and does not speak of a 
common ancestor. If the nearest common ancestor 
were not meant, then it is obvious that there might be 
more than one ancestor from whom the claimants are 
descended, and are not removed by more than 4 degrees. 
If all such claimants were to come in one category, the 
proper expression to use should have been “a common 
ancestor”. The sub-section, however, uses the words 
“the common ancestor”, which implies that there can be 
only one common ancestor and not more than one. If 
it is intended that there can be only one common ances- 
tor, it follows that that ancestor must be the nearest. In 
interpreting the sub-section in this way we are not neces- 
sarily introducing a new word “nearest” into the sec- 
tion but are giving due weight to the use of the definite 
article “the” before the words “common ancestor”. 
The use of that article no doubt indicates that there is 
only one ancestor in contemplation and that must, of 
necessity, be the nearest. Although the language of the 


Bibi, 

V. 

lUHAMMAD 

.Ibdul 

Baoof. 
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section is not happy we have, after giving the matter our 

Bui best consideration, come to the conclusion that the mean- 
ing of the words “the common ancestor’’ must he that 
common ancestor who is the nearest. We might point 
out that in cases arising under the wajib-id-arz the wmrd 
“ekjaddi’’ was often held to mean “descended from the 
nearest ancestor’’ and that persons descended from re- 
moter ancestors were excluded. (F. A. 358 of 1924). 

It, therefore, seems that the legislature has not in- 
tended to alter the law in this respect. We accordingly 
allow this appeal and setting aside the decrees of the 
courts below decree the plaintiff’s suit with costs. We 
give the plaintiff two months from this date for payment 
of the pre-emption money. If the amount is not de- 
posited within the time fixed, the plaintiff’s suit will 
stand dismissed with costs in all courts. 

Appeal allowed. 


Mi" HAMM i3> 


Before Mr. Justice Mukerji and Mr. Justice Ashtoorth. 

NATHU EAM (Defendant) ^^ACHAND KUAE 
(Plaintiff). 

Act No. XIII of 1855 (Indian Fatal Accidents Act), sec- 
tion 1 — Suit for damages — Principle of assessment of 
damages. 

The defendant to a suit for damages on account of his 
having caused the death of the plaintiff’s husband, had 
already been convicted in respect thereof under section 304 
of the Indian Penal Code, and had been fined Es. 1,000, 
which were given to the widow by way of compensation. 

Held, that this sum must be taken into account in assess- 
ing the damages wliich should be given in the civil suit. 

Principles on which damages should be assessed in a case 
under the Fatal Accidents Act, 1855, discussed. Rotvlev y. 


* First Appea! No. 204 of I92i 
Subordinate Judge of Agra, dated the 
(1) (1873) 42 L.J. 


from a decree of Kashi Prasad, 
26th of January, 1925. 

Ex., 153. 
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Eam 

V. 

Chaxd Euar 


The facts of this case sufficiently appear from the 
judgement of the Court. Nathu 

Munshi Baleshwari Prasad, for the appellant. 

The respondent was not represented. 

Ashwoeth, J. : — This appeal arises out of a suit 
brought by the widow of a deceased man against the de- 
fendant, a zamindar who caused his death by shooting 
him. The suit is for damages under the Tatal Accidents 
Act (XIII of 1855). The zamindar was convicted of an 
offence under section 304 and sentenced to imprison- 
ment, and to a fine of Rs. 1,000. The fine was realized 
and was paid over to the present plaintiff. Not being 
satisfied with the amount, she has brought this suit and 
has obtained a decree for the further sum of Rs. 1,500. 

The defendant appeals. The respondent is not repre- 
sented. The lower court awarded the further sum of 
Rs. 1,500, taking into consideration the fact that 
Rs. 1,000 had already been awarded. 

The first question that arises in this appeal is whe- 
ther the Rs. 1,000 fine paid over to the plaintiff should 
he taken into account in the present suit. No authority, 
one way or the other, has been cited, but the Act em- 
powers the civil court “to give such damages as it may 
think proportionate to the loss resulting from such death 
to the party for whom and for whose benefit the action 
shall be brought.’’ 

These words appear to me to require that the fine 
already realized should be taken into account. The 
death of the husband was the cause of the fine being 
realized and given to the plaintiff. Any damages given 
to the plaintiff by reason of loss must take into account 
any pecuniary advantage obtained by the plaintiff by 
reason of the death. 

The remaining question is whether the lower court 
has over-estimated the damages. It is clear and settled 




mim 
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1927 by authority that no sentimental considerations are rele- 
Naihu eam vant. The plaintiff cannot get higher damages even if 
CHAN-D'‘KuAEher husband was brutally murdered by the defendant 
than if the death of her husband had been due merely to 
an error of fudgement such as may, on the part of the 
Ashvuym, /. ^ vehicle, cause the death of a person. 

The method adopted by the trial court for assessing 
the damages is as follows : — The sole source of income 
of the deceased appears to have been the cultivation of 
an occupancy holding which he cultivated by his own 
personal labour. The lower appellate court has held 
that the damages should be assessed according to the 
sum required to furnish the widow with substituted 
labour for working the holding. The appellant does not 
complain as to this method, and the respondent not being 
present, must also be held to acquiesce in this method. 
1^'hat the appellant complains of is that an error has 
been committed by the lower court in working out the 
method. The court has estimated the monthly expen- 
diture required to furnish the labour for working the 
holding at from Es. 10 to Es. 12 a month and has award- 
ed a sum which, if invested in Government securities, 
will be sufficient to produce Es. 10 a month. It is ob- 
jected that the deceased was 56 years old at the time of 
his death and would not have been capable of wmrking 
the holding for more than, at the very utmost, ten 
years. This appears to me to be _ a just contention. 
The sum awarded by the lower court, however, not only 
will enable the widow to hire the necessary labour for 
ten years but will leave her at the end of that time with 
a sum of Es. 1,500, which she would not have possessed 
at the end of ten years if her husband had survived. 
This objection is, in my opinion, obviously common 
sense. The principle underlying the objection has been 
approved by an English decision under Lord Campbell’s 
Act (which is practically the same as the Indian Act). 
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In Rowley v. London and North-Western Raihcay (1) . 
it was held that a jury might estimate the damages to 
an annuitant of the deceased by calculating what sum 
would buy him an equally good aimuity, but it was added 
that it was material to know the average duration of 
the life of the annuitant. ^Similarly, in this case where 
we know the probable duration of the capacity of the 
deceased to supply the labour for the occupancy holding, 
we must take that duration into consideration. 

I am not disposed to hold that the method employed 
by the lower court, if properly applied, was an incor- 
rect method. There is no contention in this appeal 
before us that it is incorrect. There are no facts clearly 
set forth in the judgement of the lower appellate court 
which would enable this Court in appeal to assess the 
damages under any alternative method. It appears, 
therefore, that we should accept this method but correct 
the application of it. Eupees 12 a month comes to 
Es. 144 per year. Assuming that the deceased might 
have worked for ten years (an exceedingly favourable 
estimate to the plaintiff), a total sum of Es. 1,440 would 
supply that labour. But this sum would not have to be 
expended at once. It WBuld only be expended at the 
rate of Es. 12 per month. All the ten years the widow 
would be enjoying interest on the diminishing capital 
sum. If, therefore, we substitute, for a sum required 
when invested in Government securities to bring in 
Es. 12 per month, a capital sum of Es. 1,440, the deci- 
sion will err, if at all, in being too generous to the widow. 
The appellant, however, has not suggested what deduc- 
tion should be made as a set-off as against this interest, 
and it is not necessary in a case of this nature to calculate 
the damages with meticulous accuracy. I am of the 
opinion that a sum of Es. 1,500 will be amply sufficient 
to make the damages proportionate to the loss resulting 
from the death of the plaintiff’s husband. Eupees 1,000, 

(1) (1873) 42 L.J., Ex., 163. 
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as already stated, must be deducted and this will leave 
Naihc Bam ^ gyjjj gQ 0 _ j would, therefore, vary the finding 

CH. 4 SD KuAE of the lower court by reducing the sum of Es.- 1,500 to 
one of Es. 500. The iiarties in both courts will get pro- 
portionate costs according to their success and failure. 

]\IuKERJi, J. : — I agree. 

By the Court. : — The apjieal is allowed in part. 
The decree of the court below is modified and the decree 
in favour of the respondent is reduced to the sum of 
Es. 500. The parties will receive and pay their costs 
in proportion to their respective success and failure 


throughout. 


Decree modified. 


EEVISIONAL CEIMINAL. 


19-27 

August, 3. 



Before Mr. Justice Iqbal Ahmad. 

EMPEEOE V . DiiEAB and others.* 

Act No. Ill 0/1867 (Public Gambling Act), sections 3 and 4 — 
Accused charged under different sections but offences 
cornmitted in course of same transaction — Joint trial— 
Criminal Procedure Code, section 239 (d). 

There is nothing to prevent persons charged with offences 
under sections 3 and 4 of the Public Gambling Act, 1867. 
being tried jointly with persons charged only with offences 
under section 4, provided that all the offences were committed 
in the course of the same transaction. Makhan v. Emperor 
(1) and Emperor v. Fazal Din (2), dissented from. 

The fants of this case sufficiently appear from the 
judgement of the Court. 

Mr. P. N. Sapru, for the applicants. 

The Assistant Government Advocate (Dr. ikf. Wali- 
tdlah), for the Crowm. 


Cnmnal Rewon No. 394 of 1927, from an order of Eaghunath 
Meerut, dated the 18th of May. 1927. 

(1) (1909) 5 Indian Cases, 7-20. (2) (1914) 27 Indian Cases. 844. 
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Iqbal Ahmad, J. Darab and Taqi applicants were 
charged with offences punishable under sections 3 and 4 eotebob 
of the Gambling Act and were tried jointly with the Dam. 
other applicants who w^ere charged under section 4 of 
the Act. The learned Magistrate found D.arab 
and Taqi guilty under both the sections and the 
remaining applicants under section 4. He ordered 
Noor Ahmad to execute a bond for Es. 50 and 
to provide a surety in the sum of Es. 50 to 
appear and receive sentence when called upon during the 
period of three months, and in the meanwhile to keep the 
peace and be of good behaviour. He sentenced Darab 
to three months’ rigorous imprisonment and a fine of 
Es. 200, and he fined the other applicants. The learned 
Sessions Judge on appeal has affirmed the conviction and 
the sentences passed by the learned' Magistrate. 

It appears that, on the basis of certain information 
supplied to it, the police obtained a warrant for the search 
of the house of Darab and Taqi applicants and, in accord- . 
ance with that warrant, raided their house on the 26th of 
March, 1927. It has been held by both the courts below 
that the search warrant was illegal and, therefore, the 
courts below have rightly held that no presumption under 
section 6 of the Act arose that the house was a common 
gaming house, or the persons present in the house were 
there for the purpose of gaming. But the courts below% 
on a consideration of the materials upon the record, 
have come to the conclusion that the case against each 
of the applicants was satisfactorily proved. With this 
finding I cannot interfere in the exercise of my revisional 
jurisdiction. 

It is argued that Darab and Taqi could not be jointly 
tried with the other applicants inasmuch as Darab and 
Taqi were charged not only with the offence punishable 
under section 4 of the Act but also with the offence punish- 
able under section 3 of the Act, and the other applicants 
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were not charged under that section. I am unable to 
agree with this contention. It is true that Darab and 
Taqi were charged with an offence different from the 
offence with which the other accused w'ere charged, but 
the offences alleged to have been committed by all the 
applicants were committed in the course of the same trans- 
action, viz., in the course of gaming and, therefore, in 
view of the provisions of clause (d) of section 239 of the 
Code of Criminal Procedure all the applicants could 
be jointly tried. In support of his contention the learned 
counsel for the applicants has relied on the cases of 
Makhan v. Emperor (1) and Emperor v. Fazal Din (2). 
With all respect I am unable to agree with those, deci- 
sions. No reason has been assigned by the learned Judge 
who decided those cases for holding that the offence of 
keeping a common gaming house and the offence of gam- 
ing cannot be committed in the course of the same trans- 
action. 

In my judgement the decision of the courts below is 
perfectly correct and I dismiss this application. 

Application dismissed. 


1937 

August, 4. 


Before Mr. Justice Iqhal Ahmad. 
HAFIZ-UD-DIN v. LABOEDE.* 

Criminal Procedure Code, sections 144 afid 5614 — Emergency 
order— Wrong ftd use of section to procure the delivery of 
propefty by the person in possession to the claimant. 
Section 144 of the Code of Criminal Procedure cannot 
legally be used simply to procure the transfer of property and 
documents from the person in possession to the claimant be- 
cause, in the opinion of the court, the claimant is entitled to 
their possession and when, as a matter of fact, it has been so 
used, section 561A of the Code enables the court, if it so 
thinks fit, to direct that the property and documents in ques- 

n, T Reference No. 869 of 1997. .’ ’ 

(1) (1909) 5 Indian Cases. 720. (2) (1914) 27 Indian Cases, 844. 
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tion be retransferred. BhacjanatM Servai v. Valayee ( 1 ) and 19.27 

Chandra Nath Maker ji Emperor (2), referred to. — 

Hafiz -TT i?* 

THIS was a reference froni the Sessions Judge of din 
M eerut under section 438 of the Code of Criminal Pro- laboebe, 
cedure, recommending that an order passed by a Sub- 
Divisional Magistrate under section 144 .of the Code 
directing Hafiz-ud-din, applicant, to deliver the register 
and the goods of the Asiatic Petroleum Co. , opposite party, 
that were in his possession, to the latter, be set aside and 
that the opposite party be ordered to hand back the regis- 
ter and the goods to the applicant. 

The facts that led to the present reference were as 
follows : — The applicant was for some time the agent 
of the Asiatic Petroleum Co., but his agency was termi- 
nated. Notwithstanding the termination of his agency, 
he refused to deliver back the register and goods of the 
Company. The opposite party then filed an application, 
under section 144 of the Code of Criminal Procedure, 
praying that the applicant be directed to deliver to the 
opposite party the register and goods in his possession. 

The learned Magistrate, after recording the statement of 
the opposite party’s attorney, issued an order under sec- 
tion 144, directing the applicant to deliver all the things 
belonging to the Company that were in his possession to 
the attorney of the Company. The applicant was also 
required to show cause if he was dissatisfied with the 
order. The applicant challenged the order of the learned 
Magistrate on the ground that the order did not come 
within the purview of section 144 and was, therefore, not 
warranted by law. His contention did not find favour 
with the learned Magistrate and, accordingly, he made 
his previous order absolute. 

The applicant filed an application in revision against 

the order of the learned Magistrate in the Court of the 
Sessions Judge, who made the present reference. 

(1) a916) 33 Indian Cases, 830. (2) (1918) 47 Indian Cases, 808. 
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Xabobde. 


Mr. Syed Muhammad Husain, for the applicant. 

Munshi Hazari Lai Kapur, for the opposite party. 

The Assistant Government Advocate (Dr. ilf. Walli- 
tillah), for the Crown. 

The judgement of the Court (Iqbal Ahmad, J.), 
after setting out the facts as above, thus continued : — 

In my judgement the order of the learned Magistrate 
cannot be supported and ought to be set aside. 

As is clear from the language of section 144, action 
under that section can only be taken when “immediate 
prevention or speedy remedy is desirable” with a view “to 
prevent obstruction, annoyance or injury. ... to any 
person lawfully employed or danger to human life, health 
or safety or a disturbance of the public tranquillity or a 
riot or an affray”. In short, proceedings under the sec- 
tion may be taken only in urgent cases of nuisance or 
apprehended danger, and the existence of these circum- 
stance.s is a condition precedent to an action under the 
section. It is the urgency of the case that vests the 
Magistrate with jurisdiction to exercise the extraordinary 
powers conferred by the section. It is further incumbent 
on the Magistrate to state in his order the materials upon 
which his opinion as regards the existence of an emergency 
is based. It is further provided that the order passed 
under the section is to remain in force only for a period of 
twH months from the making thereof, unless the Local 
Government, by notification in the official Gazette, other- 
wise directs. These provisions show that the scope of 
the section is very limited, and the powders vested in the 
Magistrate by that section ought to be sparingly exer- 
cised, and proceedings under the section should not be 
taken unless all the requirements of the section are strict- 
ly complied with. The section was never intended to 
vest a Magistrate with powers to decide disputes of a 
civil nature betw^een private individuals and to usurp the 
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fimetions of a civil court. Civil courts and civil courts 
alone have been vested by the legislature with jurisdic- HLmz-uD- 
tion to decide disputes of a civil nature between private ““ 
individuals and it is not permissible for a Magistrate, 
under the cover of an order under section 144, to dis- 
possess a particular individual from certain property and 
to direct delivery of possession of that property by an 
order under section 144, when the object , of the order 
is not to prevent obstruction, annoyance or injury, etc., 

“to any person lawfully employed”. 

In the present case it appears from the record that 
the applicant refused to deliver the goods of the Com- 
pany in his possession till such time as his account was 
not settled with the Company in respect of the security 
given by him. This being so, the dispute between the 
parties was purely of a civil nature which was not within 
the competence of the Magistrate to decide. As pointed 
out by the learned Sessions Judge, the learned Magistrate 
has nowhere found that there w'as any necessity of an 
‘ ‘immediate prevention or speedy remedy’ ’ . The learned 
Magistrate based his order on the fact that there was an 
apprehended injury to the public, inasmuch as the reten- 
tion of the goods of the Company by the applicant was 
•calculated to cut short the supply of petrol, and this was 
likely to cause serious injury and annoyance to the public. 

The learned Magistrate nowhere says that there was any 
apprehended injury or nuisance to a “person lawfully 
employed’ ’ . The assumption made by the learned Magis- 
trate that the public was annoyed or injured by the act , 

complained of, was not based on any evidence. It may 
very well be that the public was receiving the supply of 
petrol from other companies, and it did not matter to it 
whether or not the applicant restored possession of the 
goods to the opposite party. There is nothing on the 
record that there w^'as any urgent case of nuisance or 
apprehended danger that called for the exercise of the 
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j>m 

c. 

31iBOE,DE. 


extraordinary powers conferred by section 144, and, in 
my Judgement, the order of the learned Magistrate was 
wholly without Jurisdiction. 

As already stated, it is provided by the section that 
the order is to remain in force only for a period of two 
months. This means that the order must not be in its na- 
ture irrevocable, and must be such that can be recalled on 
the expiry of two months. In the present case the order 
passed by the learned Magistrate directing delivery of the 
goods to the opposite party was unlimited in matter of 
time and, in my opinion, the learned Magistrate was not 
competent to pass such an order. 

It remains to consider whether I have Jurisdiction by 
setting aside the order of the learned Magistrate to direct 
that the register and the goods be re-delivered to the appli- 
cant. I think that section 561A of the Code empowers 
me, with a view to secure the ends of Justice, to direct 
the opposite party to re-deliver the register and the 
goods to the applicant, and this must be done by the 
opposite party within a fortnight from the date that my 
order is communicated to the opposite party. The view 
that I take is in consonance with the view taken in the 
case of Bhaganathi Servai v. Valayee (1) and 'Chandra 
Kath Mnlierjix. Emperor (2). 

For the reasons given above I accept the reference, 
set aside the order passed by the learned Magistrate, and 
direct the opposite party to hand back the register and 
the goods to the applicant within two weeks from the 
date that this order is communicated to the opposite 
party. The learned Magistrate should take steps to com- 
municate this order to the opposite party within a week 
from the date that the record is recewed back in his 
court. 


(1) (1916) 33 Indian Cases, 880. (2) (1918) 47 Indian Cases, 803. 
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Before Mr. Justice Ash-worth. 

IN THE MATTER OE ALLAHABAD TRADING AND ocfo6ef 
BANKING CORPORATION, LIMITED.* ^ 

Act No. VII of 1913 {Indian Companies Act), section 171 — 

Company — Liquidation — Decree illegally obtained against 
company in liquidation — Refusal of liquidator to pay. 

A company (bank) went into voluntary liquidation, and 
two liquidators were appointed, but one of them refused to 
accept the office. On July 17, 1924, an order was passed by 
the High Court directing that the liquidation be continued as 
a liquidation under the supervision of the court. On May 21, 

1926, this order was superseded by a further order directing 
that the liquidation should be by the court. On July 10, 192.4, 
certain creditors brought a suit against two of the directors, 
the manager, and the bank — described as in voluntary liquida- 
tion — through one of the liquidators, and obtained a decree 
(October 31, 19*24) against all the four defendants. The decree 
was satisfied in part by the two directors in their personal capa- 
city. Later the balance of the decree was claimed against 
the official liquidator, who refused to pay. 

Held, that the liquidator was right in refusing, inasmuch 
as the decree was not binding on the company in liquidation, 
first, because it was in contravention of section 171 of the 
Indian Companies Act, 1913, and, secondly, because the liqui- 
dator against whom it was framed had no authority to act as 
a liquidator after his co-liquidator had refused to act. 

The bar imposed by section 171 of the Indian Companies 
Act, 1913, cannot be waived by a liquidator. Narasimham 
V. Subramaniam (1), referred to. 

This was an application under section 183(5) of 
the Indian Companies Act, impugning the action of the 
liquidator in rejecting the applicant’s claim for payment 
of the amount due under a decree. The facts of the 
case are fully stated in the judgement of the Court. 


*Misc6H8neoas Case No. 840 of 1924. 
(1) (1927) A.I.E., (Mad)., 201. 

29 AD. 
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Mr. .4. Sanijal, for the aiiplicant. 

t eb' o w ' Babu Harendra Krishna Milker ji (Official Liquida- 

tlie opposite party. 

CoRPfiATIOH, Ashworth, J. : — This is an application under sec- 
limiteb. 183(o) of the Indian Companies Act, 1913, on the 
part of an alleged creditor of the Allahabad Union Bank, 
Limited, now under liquidation by the court, asking that 
a decision of the Official Liquidators (no date is men- 
tioned) rejecting the petitioners’ claim to realize against 
the company in liquidation the balance of a decretal sum 
due under a decree of the Subordinate Judge of Allahabad 
passed on the 31st of October, 1924, should be reversed 

The facts of the case are as follows. The Allahabad 
Lnion Bank, Limited (hereafter called the company in 
liquidation) by a resolution of the shareholders entered 
into voluntary liquidation on the 29th of June, 1924. 
The Liquidators appointed were Messrs. S. K. Day and 
Company of Calcutta and Mr. Kashi Narain Malaviya, 
a Aakil of the Allahabad High Court, who were appoint- 
ed as joint Liquidators on a remuneration of Rs. 2,000. 
Mr. Malaviya never accepted the appointment. On the 
17th of July, 1924, an order w^as passed by the Company 
Judge of this Court, directing the voluntary liquidation 
to be continued under the supervision of this Court. It 
may be remarked, although this fact is immaterial to 
the present question, that two years later, viz., on the 
21st of May, 1926, this order was superseded by an order 
that liquidation should be by the court. Before the 
order of the 17th of July, 1924, the present petitioners 
brought a suit on the 10th of July, 1924, against two of 
the Directors and the Manager, Kedar Nath Mitter and 
the^Ahahabad Union Bank, Limited, which was described 
as being under voluntary liquidation through S. K. Day, 
Liquidator, at least such is stated in the present applica- 
tion. On the 31st of October, 1924, a decree for 
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Es. 3,099 with costs and future interest was passed 
against all four defendants by the Subordinate Judge. 
The sum of Es. 2,401-11-0 has been realized from the 
two Directors in their personal capacity. The Ofiicial 
Liquidators appointed by this Court refused to entertain 
the claim for the balance of Es. 1,399-15-0. Their reasons 
appear to be as follows. Under section 171 of the Indian 
Companies Act (Act VII of 1913) the suit in pursuance of 
which the decree was obtained could not be proceeded with 
after the 17th of July, 1924, because on that date liquida- 
tion was under the supervision of the court, and it is 
not contested that section 171 applies to such liquidation 
as well as to liquidation by the court. The Official Li- 
quidators, therefore, hold that the decree obtained is a 
nullity as against the company in liquidation. As re- 
gards the suggestion that the decree may be treated as a 
nullity, but the claim as a claim on the promissory note 
still exists, their contention is that the decree still operates 
as against the two Directors personally and consequently 
it cannot be said that the decree is altogether a nullity. 
So long as a decree, operative in part, subsists on the 
basis of the promissory note, it is impossible to treat the 
promissory note as in existence. 

The petitioners impugn these arguments as follows. 
They first maintained that the suit against the bank was 
at any rate in order from the 10th up to the 17th of July, 
1924. Even this contention seems open to question, and, 
if it were necessary, would be decided by me against the 
applicants. The suit was brought against the bank 
through S. K. Day, Liquidator. Mr. S. K. Day could 
in no way at that date be considered a Liquidator. In 
the first place it was not S. K. Day personally who was 
appointed Liquidator by resolution but S. E. Day and Co. 
In the second place, S. K. Day and Co. were not appoint- 
ed Liquidators alone, but jointly with Mr. Malaviya. 
"Where tw^o persons are appointed Liquidators jointly, it 
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is my view that the refusal of one of them to act renders 
I* TH8 Mat- abortive the resolution appointing them. One of them 
atjaharad cannot take up the work alone, it clearly being the inten- 
tion of the shareholders that they should act jointly 
separately. Then it is said that if the decree 
against the company in liquidation be abortive, the pro- 
missory note will, so to speak, revive. For the reasons 
urged by the Liquidators this argument is impossible. 
The decree is not altogether abortive. It subsists against 
the two Directors personally. Lastly it is urged that 
section 171 of the Companies Act will not operate as a 
bar to the validity of the decree against the bank because 
the Liquidators must be deemed to have waived this 
invalidity. It is said that the present Official Liquidators 
are but the legal successors of S. II. Day and he never 
raised any objection to the progress of the suit against 
the bank. This argument is met partly by the fact that, 
as held above, Mr. S. K. Day had no locus standi as a 
Liquidator. Apart from this I find no authority for hold- 
ing that the Liquidators could waive the bar. created by 
section 171 in such a way as to require them to admit 
a claim under decree rendered inoperative by that bar.- 
I have been referred to a decision by a single Judge of 
the Madras High Court reported in Narasimham v. Subra- 
maniam (1), where it was held that a decree obtained! 
against a certain insolvent or certain insolvents would not 
be inoperative by reason of the requisite leave to sue not 
having been obtained, if such insolvent did not raise the 
plea at the time of the suit. This decision is not relevant. 
It was distinctly held in that case that the Official Ee- 
ceiver was not made a party to the suit and was, there- 
fore, not bound by the decree. It was merely held that 
the decree might operate as against Ihe insolvent. The 
finding that the Official Eeceiver was not bound by the 
decree is one that is destructive of the present applica- 
tion. In like manner the Official Liquidators in this 

* • (1) (1927) A.I.E., (Mad.), 201. 
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•case are entitled to diso'wn the decree. So the decision 

relied on, instead of being in favour of the petitioners, is In the Mat- 

Rgainst them. The counsel for the petitioners with aIThTLd 

^•reat pertinacity maintains that his clients should 

allowed to produce their account books to prove the Cobporation, 

claim. Tor the reasons set forth above by me there does 

not now exist any claim except the decree. Id refusing 

to satisfy the decree the Liquidators have been held to 

he justified and there is nothing else in existence creating 

ai^y liability against the insolvent company. 

.Tor the above reasons I hold that this application 
must fail. As an Official Liquidator has argued the 
case himself I make no order as to costs. 

Application rejected. 

APPELLATE CIVIL. 


Before Mr. Justice Sulaiman and Mr. Justice Ashworth. 
MUHAMMM) SHOAIB KHAN (Plaintjff) v. ZAIB JA- 
HAN BEGtAM and others (Defendants).* 

Muhammadan law — Dower — Nature of widoiv's possession in 

lieu of dower. 

The right of a Muhammadan widow is founded on her 
power as creditor for her dower, to hold the property of her 
husband, of which she has lawfully and without force or 
fraud obtained possession, until her debt is satisfied. But 
it does not follow from this that unless and until the widow 
actually enters into possession of the estate on the express 
assertion that she is taking possession in lieu of her dower debt, 
she cannot subsequently be allowed to raise such plea. Mus- 
sumat Behee Bechun v. Sheikh Hamid H ossein (1), Ali Bakhsh 
V. Allahdad Khan (2) and Ramzan Ali Khan v, Asghari 
Beg ami (3), followed. 

*First Appeal No. 69 of 1926, connected with First Appeal No. dm 
of 1924, from a decree of Kashi Prasad, Additional Snbordinate Jndge of 
Aligarh, dated the 14tli of Mav, 1924. 

(1) (1871) 14 Moo. I. A., 377. (2) (1910) I.D.R., 32 Ail., 551. 

(3) (1910) 32 AIL, 563. 
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Muhammad 
Shoaib Eha'n 

©. 

.Zaib Jahah 
Begam. " 


The facts of this case were as follows : — 

This ajipeal and the connected first appeal No. 388 
of 1924 arose out of two suits for recovery of possession 
brought by two sets of rival claimants against Musam- 
mat Zaib Jahan Begam, the defendant in possession. 
Bakhsh Ali Beg was the last full owner of the property 
in dispute and on his death he left a wddow' Musammat 



Hazur-un-nissa, a son Yusuf Beg and a daughter Musam- 
mat Hayat-un-nissa. The son and the daughter sur- 
vived the widow. Thus they got a two-third and a one- 
third share, respectively, in the estate of Bakhsh Ali 
Beg. I'usuf Beg died in 1920, leaving Musammat Zaib 
Jahan Begam, his widow, and his sister as two of his 
heirs. The remaining share in his estate would go to 
the residuaries, if any, and failing them to the distant 
kindred. On the death of AAisuf Beg no claim was put 
forward either by any residuary or by distant kindred, 
and the names of Musammat Zaib Begam and Musam- 
mat Hayat-un-nissa were recorded on specific shares. 

In 1922 Musammat HayaWn-nissa died, and soon 
after her death the present plaintiff, Muhammad Shoaib 
Khan, obtained a sale-deed from Nur Beg and Yakub 
Beg who asserted themselves to be the residuaries of the 
deceased. Suit No. 39 of 1923, out of which this appeal 
arose, was instituted by Muhammad Shoaib Khan. The 
other suit was filed by Afsar Beg and others who claimed 
to be the distant kindred. In the mutation court Mu- 
sammat Zaib Jahan Begam had succeeded mainly on 
the groimd of her possession. 


The rival claimants did not admit the title of the 
opposite party, and Musammat Zaib Jahan Begam denied 
the rights of both sides. The court below^ found in 
favour of Afsar Beg and others and held that they were 
the disfnnt kindred, and found that the plaintiff Muham- 
mad S.juib Khan had failed to prove that his transferors 
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were the residuaries of the deceased. It further found 
that Musammat Jahan Begam was in possession of the 
estate left by Yusuf Beg, excluding, of course, her own 
share, in lieu of her dower-deht. The amount of her 
dower-debt was found to be Es. 5,000. Musammat 
Zaib Jahan Begam submitted to the decree in favour of 
Afsar Beg and others, hut Muhammad Shoaib Khan 
appealed in both the suits. 

Mr. A. M. Khwaja, Mr. T. A. K. Sherwani and 
Maulvi MukMar Ahmad, for the appellant. 

Dr. M. L. Agarwala and Munshi Sarkar Bahadur 
Johari, for the respondents. 

The judgement of Sulaiman, J., after setting 
forth the facts as above and discussing the evidence pro- 
duced by the plaintiff appellant, continued as follows : — 

No doubt there are some circumstances in .the con- 
duct of the defendants which might seem to strengthen 
the plaintiff’s case, biit his case must stand or fall by 
his own evidence. In a case of this kind, when the 
deceased ancestors died a long number of years ago and 
when all the evidence that is forthcoming is of wutnesses 
of small status it is not safe for us to differ from the view 
taken of that evidence by the learned Subordinate Judge 
who had the opportunity of seeing the witnesses and 
examining their demeanour. It may be that he has 
given some reasons which are not strictly sound, never- 
theless his general impression of the evidence stands, and 
that is against the plaintiff. 

It is not necessary for us to consider the other point 
which was raised in this appeal, namely, whether Mu- 
sammat Zaib Jahan Begam has made out her case that 
she is in possession of the property left by Yusuf Beg 
in lieu of her dower-debt. The first argument is that 
at the time when the mutation of names was effected in 
her favour she did not profess to enter into possession 
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in lieu of her dower-debt and that, therefore, she cannot 
Mchammad be allowed to retain the property on that plea. No author- 
0 . B before us which would show that unless 

and until the widow actually enters into possession of 
the estate on the express assertion that she is taking pos- 

Suja'm I caunot Subsequently 

’ ’be allowed to raise such a plea. We are inclined to 
think that the observation of their Lordships of the Privy 
Council in the case of Mussumat Behee Bechun v. 
Sheikh Hamid H ossein (1), makes it clear that “the 
right of a widow is founded on her power as a creditor 
for her dower, to hold the property of her husband, of 
which she has lawfully and without force or fraud ob- 
tained possession, until her debt is satisfied’ ’ . 

In many subsequent judgements the learned Judges 
have been careful to use the words “retain possession'*. 
We may also refer to the case of Ali Bakhsh v. Allahdad 
Khan (2), where Eichards, J., remarked : “In my 
opinion, where a Muhammqdan widow, entitled to dower, 
gets quietly and peacefully into possession without fraud, 
she is entitled to retain possession until her dower-debt 
is paid”; and also to the remark of Tudball, J., in the 
case of Ramzan Ali Khan v. Asghari Begam (3), that 
“fte balance of authority is in favour of the view that a 
widow, who from the nature of things on the death of 
her husband in many instances finds herself in possession 
of some, if not of the whole, of her husband’s estate, is 
entitled to hold that estate against other heirs until her 
claim to dower is satisfied, without being asked to show 
either consent on their part or on that of the deceased 
husband”. 


It seems to me that if the power to retain possession 

of the estate so long as her dower-debt is not satisfied is 

^ ^ a creditor, the defendant Musam- 

a, u M.. i.g., e. 
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mat Zaib Jahan Begam is entitled to say that her dower- 
debt mnst be satisfied before she is dispossessed, pro- 
vided, of course, she did not enter into possession unlaw- 
fully or with force or fraud. There is no evidence to 
show that there was any force exercised or any fraud 
practised. Musammat Zaib Jahan Begam was undoubt- 
edly a co-sharer, and her entering into possession, even of 
the undivided whole, cannot be called unlawful. 

The next point urged is that on the death of Yusuf 
Beg she allowed Musammat Hayat-im-nissa’s name to 
be recorded in the revenue papers and must, therefore, 
be taken to have given up possession of a part of the 
estate. The names of both were recorded jointly and 
the defendant has a finding of the revenue court in her 
favour that she was in possession of the whole even in 
the lifetime of Musammat Hayat-un-nissa. In any 
case she has now entered into possession both as an 
heir and on the claim of her dower. The mere fact 
that there was a- contest in the mutation court is im- 
material, for there was a similar contest in the case be- 
fore their Lordships of the Privy Council referred to 
above. I am, therefore, of opinion that this circum- 
stance does not debar the lady from pleading that so long 
as her dower-debt due from Yusuf Beg has not been 
satisfied, his heirs cannot dispossess her. 

I would dismiss this appeal with costs. 

Ashworth, J. ; — concur. 

By the Court. : — This appeal is dismissed with 
cost's. 
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Appeal dismissed. 
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EEVISIONAL CIVIL. 

Before Mr. Justice Dalai. 

i. ^lUHA^OIAD ALI (Defendant) v . MAKTUB-UN-NISSA 

— AND ANOTHEE (PLAINTIFFS.)* 

.ict Ao. IX of 1887 ( Provincial Small Cause Courts Act), 
schedule 11 . article 42 — Jurisdiction — Small Cause Court 
suit — Suit hij one co-mortgagor who had been obliged to 
pay the entire decree on the mortgage for re-imbursement 
Act No. IX of 1872 (Indian Contract Act), section 69. 

Only such suits are barred by the Provincial Small Cause 
Courts Act as are actually covered by the words of the different 
articles and not those which are in substance like suits describ- 
ed in those articles. 

A suit, therefore, for contribution brought by one co- 
mortgagor against another— not being a suit falling under 
section 95 of the Transfer of Property Act, 1882, but rather 
under section 69 of the Indian Contract Act, 1872— is not ex- 
cluded from the jurisdiction of a Court of Small Causes. 
Talaimand Singh v. Gobmd Singh (1), Gaya Pande v. Amar 

Deo Pande (2), and Ra.za Husain v. Hasan Jan (8), referred 
to. 

This was an application in revision against a de- 
cree of the District Judge of Budaun, upon the ground 
that the suit had been tried as a regular suit, whereas it 
ought to have been tried as a Small Cause Court suit. 
The facts of the case sufficiently appear from the judge- 
ment of the High Court. 

Mr. Akhtar Husain Khan, for the applicant. 

Munshi Shiva Prasad Sinha, for the opposite 
parties. 

Dalal, J. ; I am afraid that this Court must inter- 
fere m revision, though it appears on the face of the re- 
cord, as pointed out by the plaintiffs respondents’ learned 
counsel, that substantial justice has been done. The 

fil nQisi 1 !. A T Eevision No. 149 of 1927. ~ 

a, (1910, 13 A.L.y9A^^^ A.L.L., 8.5. 
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plaintiffs were heirs of one of two co-mortgagors and paid 

up the entire amount of the decree for sale obtained on huiummad 

A LI 

the mortgage. Subsequently they brought the present r. 
suit for contribution against the defendant to the extent 
of his share in the property. The defendant has been 
held by the two subordinate courts to have been one of 
the mortgagors. Ground of revision No. 2, therefore, 
has no force. The difficulty arises, however, that the 
suit was tried regularly and not by a Court of Small 
Causes. The trial court referred to article 42, schedule 
II of the Provincial Small Cause Courts Act which takes 
away from the jurisdiction of that court a suit by one of 
several joint mortgagors of immoveable property for con- 
tribution in respect of money paid by him for the redemp- 
tion of the mortgaged property. I have read the plaint 
of the present suit. It is based on the provisions of sec- 
tion 69 of the Contract Act. A person who is interested 
in the payment of monej which another is hound by law 
to pay and who, therefore, pays it, is entitled to be re- 
imbursed by the other. The present suit is not one 
under section 95 of the Transfer of Property Act, which 
says ; — “ Where one of several mortgagors redeems the 
mortgaged property and obtains possession thereof, he has 
a charge on the share of each of the other co-mortgagors 
in the property for his proportion of the expenses properly 
incurred in so redeeming and obtaining possession. ’ ’ The 
wording of clause 42, schedule H, of the Provincial Small 
Cause Courts Act is such that it must refer to a suit of 
the nature mentioned in section 95 of the Transfer of 
Property Act which is a suit for the enforcement of a 
lien by sale of mortgaged property. The learned counsel 
for the respondent very properly referred me to the case 
oi Talaimand Singh v. Gobind Singh (1), where a learned 
Judge of this Court held that % suit like the present was in 
substance one covered by article 42. No reasons are 
given for the opinion. The learned Judge is not of.opi- 

(1) (1915) 13 A.L.L., 694. 
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nion that the suit is the same as that referred to in article 
2.inHAMM.4i) 42, but has stated that it was in substance such. I think, 
r. however, that only such suits are barred as are actually 
covered by the words of the different articles and not 
those which are in substance like suits described in those 
articles. In the present case the plaintiffs were compel- 
led to pay money which the defendant was liable to pay, 
and the suit is based on an implied contract for re-im- 
bursement. The suit is not brought under any of the 
sections of the Transfer of Property Act. I have been 
referred by learned counsel to other decisions of this 
Court, Gaya Pande v. Amar Deo Pande (1) and Raza 
Husain v. Hasan Jan (2). In those cases, however, the 
facts were not similar. 

I set aside the decrees of the two subordinate courts 
and direct the court of the Munsif to return the plaint 
to the plaintiffs for institution of a suit in the Court of 
Small Causes having jurisdiction. Costs here and here- 
tofore shall abide the result. 

Decrees set aside. 


APPELLATE CIVIL. 


Xor ember f 8 . 


Before Mr. Justice Sulaiman and Mr. Justice AsJiivortJi. 
1927 PHUL CHAND and another ( Plaintiffs ) v. EAM NATH 

AND ANOTHER (DEFENDANTS) 

Act (Local) No. II of 1903 (Bundelkhand Alienation of Land 
Act), section IQA—Act (Local) No. XI of 1922 (Agra Pre- 
emption Act), sections 3, 7 and 12 — Pre-emption — Plain- 
tiff not helojiging to same agricultural tribe as Vendor- 
Competence of Collector to sanction suit for pre-emption. 
Plaintiff claimed a right on the strength of a custom re- 
corded in the wajfb-ul~arz to pre-empt certain property, situat- 
ed in Bundelkhand and sold by a co-sharer in the mahal to a 


b^ond Appeal No. 99 of 1926i from a decree of M. F. F. Herclien- 
roder, District Jud^e of Cawnpore, dated the 13th of October, 1925, rever- 
a. df^ree of Ragbuiiatb Prasad, Munsif of Banda, dated the 30tb of 
March, 1925. 

(I)*il924) 22 A.L.J., 855. (2) (1915) 13 A.L.J., 632. 
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noTi-co-sharer. Both the vendor and the vendee were members 19'27 
of an agricultural tribe. The plaintiff was not; but he had p ' ^, 
obtained the Collector’s sanction to bring suits to pre-empt %. 
under section 16A of the Bundelkhand Alienation of Land Act 
of 1903 as amended by Act No. TV of 1915. 

Held, that the plaintiff had lost all right of pre-emption, 
not only because, after the passing of section 3 of the Pre- 
emption Act, 1922, he could not claim to pre-empt on the basis 
of custom, apart from the provisions of the Act itself, but also 
because the land being in Bundelkhand, he was barred from 
any right td pre-empt, which he would otherwise have had 
under section 12 of the Pre-emption Act, by section 7 of 
that Act. Sumj BJian v. Sonucarpim (1), referred to. 

This w^as a plaintiffs’ appeal arising out of a suit for 
pre-emption of property situated in Bundelkhand, which 
was sold on the 22nd of December, 1923. The vendor 
was a member of an agricultural tribe and so w-ere the 
vendees, but the vendees were not co-sharers in the vil- 
lage at all. The pre-emptors, on the other hand, were 
not members of the same agricultural tribe as the vendor, 
but were co-sharers, not only in the mahal but in the very 
hhata in which the share sold' was situated. Before 
bringing their suit for pre-emption the plaintiffs obtained 
the sanction of the Collector under the Bundelkhand 
Alienation of Land Act, section 16A, as amended by Act 
No. lY of 1915. 

The plaintiffs based their claim mainly on the cus- 
tom recorded in the wajib-ul-arz of the village. The de- 
fendants contested the suit on the ground that the plain- 
tiffs had no right to maintain the suit and that they had 
no preferential right as against them. 

The trial court came to the conclusion that although 
“purchase”, in view of the pronouncement of this Court 
in the case of Suraj Bhan v. Somwarpuri (1) did not in- 
clude “pre-emption”, nevertheless “pre-emption” did 

(1) asis) I.L.B., 37 AIL, 662. 
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1-^7 include “purchase”. It, therefore, came to the conc^u- 

lECL cmxD sion that the plaintiffs, having obtained the sanction of 
Bam Nath. the Collector to jire-empt this 2 )roperty, were persons who 
were entitled to purchase it under the Bundelkhand 
Alienation of Land Act. 



The District Judge took a contrary view. In his 
opinion the right of pre-emption was entirely distinct 
from the right of purchase, and was a mere right of sub- 
stitution. He was also of opinion that the reference in sec- 
tion 7 of the Agra Pre-emption Act to the Bundelkhand 
Alienation of Land Act, 1903, did not necessarily imply 
a reference to that Act as amended in 1915. He was 
further of opinion that by implication section 16A of the 
Bundelkhand Alienation of Land Act must be deemed to 
have been repealed by section 7 of the Agra Pre-emption 
Act, although the said provision is not mentioned in the 
schedule of repealed Acts. He, therefore, dismissed the 
suit. The plaintiffs appealed. 

Dr. Kailas hath Katju, for the appellants. 

Dr. Surendra Nath Sen and Mr. A. Sanyal, for the 
respondents. 

The judgement of Shlaiman, J., after setting forth 
the facts as above, thus continued : — 

In my opinion there are two questions which have to 
be considered separately. The first is whether the Agra 
Pre-emption Act does confer a right on the present plain- 
tiffs to maintain the suit and the second is whether, if 
it does not, it takes away any right which they might 
have had independently of it. 

Section 7 of the Agra Pre-emption Act provides that 
nothing in that Act shall confer a right of pre-emption 
on any person who is, under the Bundelkhand Alienation 
of Land Act, 1903, not entitled to purchase the property 
in dispute.” In my opinion this section was merely in- 
tended not to confer a right of pre-emption on any per- 
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son who was not entitled to purc-liase property in Biindel- 
khand. It does not mean that the section takes awav i htl chant> 
the right of pre-emption of a person who had the right Eam Nath. 
under the old Act. 


I am inclined to the view that the learned Judge is Suiaiman, j. 
in error in thinking that a reference to the Bundelkhand 
Alienation of Land Act, 1903, does not imply a reference 
to the Act as amended in 1915. The Act was referred 
to by its short title, and one would imagine that the Act 
so referred to is the Act as amended up to date. It is, 
however, not necessary for the purposes of this appeal 
to express a final opinion on this point. Section 16 A 
dealt with the right to pre-empt, whereas section 7 of the 
Agra Pre-emption Act speaks of “entitled to purchase.’’ 

It is, therefore, not necessary to invoke the aid of the 
provisions of section 16 A. 

The learned Judge has erred in thinking that section 
16A has by implication been repealed. That section con- 
ferred no substantive right on a pre-emptor where he 
had none before; it merely placed the obstacle of sanc- 
tion in the way of his suing, when such right existed. 

Even if his right of pre-emption is destroyed it does not 
necessarily amount to a repeal of section 16A. I would 
not say that the Collector has no jurisdiction to grant 
such a sanction, hut I would say that such a sanction, 
even if granted, is now futile. 

I am, however, in agreement with the learned Dis- 
trict Judge that in view of the long standing authorities 
of this Court it must now be taken as settled that a right 
of. pre-emption is not the same thing as a right of pur- 
chase. This is now further made clear by the definition 
of right of pre-emption as given in section 4, sub-clause 
(9) of the Agra Pre-emption Act. It, therefore, follows 
that the sanction obtained by the plaintiffs to pre-empt 
the property cannot strictly be taken to be a sanction to 
purchase it. ' 
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Now section 3 of the Bundelkhand Alienation of 

Phot, chasd Land Act makes it clear that the plaintiffs are not of snch 
Ram ”nath. a class Es by right to be entitled to purchase the property, 
Suimman,.!. || ■jjigy obtain the sanction of the Col- 

lector, become so entitled. The plaintiffs are not abso- 
lutely entitled to purchase; their right is conditional. 
Even assuming that after sanction they can be said to 
have become entitled to purchase, it seems clear that a 
person, so long as he has not actually obtained the- sanc- 
tion to purchase, has not become a person entitled to pur- 
chase even under that provision. 

In this particular case the present plaintiffs never 
obtained a sanction to purchase the property. They 
merely obtained sanction to pre-empt. I am, therefore, 
unable to hold that they are “entitled to purchase” the 
property under the “Bundelkhand Act” within the mean- 
ing of section 7 of the Pre-emption Act. Section 7 of 
the latter Act accordingly does not confer on them the 
right to pre-empt this property. 

The nest question is whether it takes away any right 
which they had. I have already quoted the section in 
extenso, and remarked that the intention merely was not 
■ to confer a new right on persons who had not that right. 
The lower appellate court is, therefore, wrong in think- 
ing that it was 'Contemplated by this section to take away 
the right of pre-emption vested in persons who had the 
right independently of the Act. 

There is, however, section 3 of the Agra Pre-emption 
Act, which was neither noticed by the courts below, nor 
referred to by counsel before us. That section pro- 
vides : — 

No right of pre-emption shall be enforced in respect of 
anj transfer made after the commencement of this Act of an 
interest in land in any area to which this Act applies, except 
in accordance with the provisions of this Act.” 
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This is followed by a proviso that where there is 1927 
no right of pre-emption under section 5, the Muhamma- chano 
dan law remains in force when the vendor and the pre- ®- 
emptor ai’e both Muhammadans. This proviso clearly 
shows that the section does not deal with procedure only, 
but affects substantive rights. It was obviously intend- 
ed that in areas where the Act applies there can be no 
right of pre-emption except in accordance with the Act. 

The Pre-emption Act undoubtedly applies to Bundel- 
khand, and whatever right the present plaintiffs might 
have had independently of the Act, cannot now be en- 
forced. They can only succeed if they are entitled under 
the Pre-emption Act to pre-empt. Although the Act 
applies to them, and they would come within the classes 
of persons mentioned in section 12, they are debarred 
from taking advantage of these provisions because sec- 
tion 7 expressly prevents the Act from conferring any 
benefit on them. The result is that section 3 takes away 
any right that they might have had independently of the 
Act, and section 7 prevents the conferring on them of any 
right under the Act. Thus they have lost all right of 
pre-emption. If such a result was not contemplated by 
the Legislature, there may have to be a further amend- 
ment of the Pre-emption Act. But as the provisions 
stand, I can come to no conclusion other than that indi- 
cated above. I would, therefore, dismiss the appeal. 

A.jhworth, J. : — ^I concur in the orders dismissing 
these appeals. The plaintiffs appellants claimed a right 
to pre-empt certain property sold in Bundelkhand by a co- 
sharer in the mahal to. a non-co-sharer. The vendor was 
a member of an agricultural tribe. The plaintiffs were 
not; but they had obtained the Collector’s sanction to 
bring suits to pre-empt under section 16A of the Bundel- 
khand Alienation of Land Act, 1903. 

The Subordinate Judge decreed the suit. Mr. Her- 
chenroder, District Judge of Oawnpore, dismissed it hold- 
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ing that the last-named section was impliedly repealed 
Poti, CHAjroby the Agra Pre-emption Act, 1922, being inconsistent 
Bam'nath. with its general policy and that section 7 of the Pre- 
emption Act barred a claim to pre-emption under the 
Aihaortk j provisions of section 12 of that Act. 

Section 7 of the Agra Pre-emption Act, 1922, runs as 
follows : — 

“ Nothing in this Act shall confer a right of pre-emption 
on any person who is, under the Bundelkhand Alienation 
of Land Act, 1903, not entitled to purchase the property in 
dispute.” 

The Subordinate Judge held that this was no bar to 
the plaintiffs’ suit because the words in section 7 of the 
Pre-emption Act “entitled to purchase” would include a 
person given such sanction by the Collector. The District 
Judge held that section 16A of the Bundelkhand Aliena- 
tion of Land Act could not be invoked because it was not 
contained in the Bundelkhand Alienation of Land Act, 
1903, but was added by an amending Act in 1915. He, 
therefore, held that entitled to purchase” under the 
Bundelkhand Alienation of Land Act, 1903, would not 
include a person who obtained the Collector’s sanction 
under section 16A to bring a suit for pre-emption. Fur- 
ther he held that the Agra Pre-emption Act must be 
deemed to have repealed any right of pre-emption con- 
ferred by the Bundelkhand Alienation of Land Act, even 
though there was no provision in the Pre-emption Act 
expressly repealing the Bundelkhand Alienation of Land 
Act as a whole or repealing in particular section 16A of 
that Act, as amended by the Act of 1915. 

The reasons just stated do not commend themselves 
to me. A right to purchase is different from a right to 
pre-empt. The right of pre-emption is merely a right 
of substitution. Nor can a sanction to pre-empt be con- 
strued as a sanction to purchase. Separate provisions 
o t le undelkhand Alienation of Land Act apply to each - 
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kind of sanction and they cannot be confused. On the 
other hand, the reference in ' section 7 of the Pre- i’ncL chasd 
emption Act to the Bundelkhand Alienation of ium^nath. 
Land Act, 1903, must be construed to be a reference 
to that Act, as amended by the amending Act of 1915. , , 

When a short title is given m an original Act, the Act, 
however subsequently amended, can be called by that 
short title. To hold otherwise would be to hold that 
wdiere the Legislature had prescribed a short title it 
w^as necessary to use a longer one. An amended Act is 
not two Acts hut one Act. Again, the District Judge 
was wrong in inferring that an intention should he as- 
cribed to a later Act to repeal the provisions of an earlier 
Act on general principles. The former enactment must 
he either specifically repealed or its continuance must 
he inconsistent with a provision of a later Act, in which 
case repeal wall be deemed by necessary implication. 

The correct view of this matter appears to me to be 
as follows. Section 16 A of the Bundelkhand Alienation 
of Land Act only enables a Collector to sanction a suit 
for pre-emption where, but for the provisions contained 
in the earlier part of the section, the applicant for sanc- 
tion has a right to pre-empt based on custom or contract. 

The sanction of the Collector does not create a substan- 
tive right, but is merely necessary for the otherwise ex- 
isting substantive right to be exercised. The right of the 
plaintiff to pre-empt in this case was based on custom. 

That right which existed (subject to the restrictions on 
its exercise imposed by the said section 16A) up to the 
passing of the Agra Pre-emption Act ceased to exist when 
section 3 of the Pre-emption Act was enacted. This is 
the important section which the District Judge has over- 
looked. The effect of that section is clearly, as describ- 
ed in the marginal note, to abolish customary and other 
rights of pre-emption previously existing, excepting 
under the Muhammadan law. The plaintiff must claim 
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a statutory right under the Agra Pre-emption Act or he 
I’Hnt CHAKD cannot succeed. Such a right is barred by section 7 
IUm Nath. of the Agia Pie-emption Actj because the plaintiff is 
admittedly not entitled to purchase the property in dis- 
Athworih, j. P"*® Bundelkhand Alienation of Land Act, 

■ 1903, even when amended by the Act of 1915. To dis- 
cover what persons are entitled to purchase under the 
Bundelkhand Alienation of Land Act, 1903, we must 
refer to section 3 of that Act. That section provides 
that any person is entitled to purchase from an alienor 
who is not a member of an agricultural tribe or is a 
member of the same tribe as himself, etc. These condi- 
tions are admittedly not satisfied in this case. Sub- 
section (2) allows the Collector to sanction previously 
or retrospectively a purchase by any one, but sub-sec- 
tion (2) may be ignored for the purpose of interpreting- 
section 7 of the Agra Pre-emption Act. For it is ob- 
vious that the Collector could never give a sanction to 
purchase to a person claiming to pre-empt and for these 
reasons no one would claim to pre-empt who could pur- 
chase directly. If there was no desire by the owner to- 
sell, sanction would be clearly improper. Again, if the 
owner had already sold validly to another person, sanction 
. would be improper. So there could never be a case of a 
person claming to pre-empt getting sanction to purchase 
^ rom the Collector, unless we are to suppose that the Col- 
lector might give a sanction to purchase merely in order 
to assist a would-be pre-emptor to overcome the bar im- 
posed on him by section 7 of the Agra Pre-emption Act, 
On the prmciple that ofi&cials are presumed to do the right 
thing {omnm praesumuntur rite et sollemniter esse- 
acta), we cannot suppose that the Collector would do any- 
mg of the kind. Apart from this, it is clear that the 
phrase entitled to purchase” as used in section 7 of 
the Agra Pre-emption Act only refers to the persons given 
unqualified right (i.e., a right independent of the Col- 
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lector’s sanction) by section 3 of the Bunclelkhand Aliena- ' 
tion of Land Act. The operation of section 7 of the phul chaxd 
Agra Pre-emption Act cannot have been intended to de- eam *'nath 
pend upon the Collector’s sanction. Tins section 7 ap- 
pears to have been hastily added at a very late date in the 
proceedings culminating in the passing of the Agra Pse- 
emption Act, and although this fact cannot be adduced 
as an argument to control the meaning of section 7, it 
explains why reference in section 7 was not confined to 
the persons entitled to purchase the property in dispute 
under sub-section (1) of section 3 of the Bundelkhand 
Alienation of Land Act. Specification of sub-section 
(1) would have made the matter clearer, but would not 
have affected the meaning to be attached to section 7. 

A person claiming pre-emption could never have been 
given sanction by the Collector to purchase for the reasons 
stated. 

I, therefore, hold that the decision of the District 
Judge was correct. The plaintiff’s suit must fail not 
only because, after the passing of section 3 of the Agra 
Pre-emption Act, 1922, he could not claim to pre-empt 
on the basis of custom, but also because the land being 
in Bundelkhand, he was barred from any right to pre- 
empt which he would otherwise have had under section 
12' of the Pre-emption Act by section 7 of that Act. I 
would, therefore, dismiss these two appeals with costs. 

By the Court : — ^Both the second appeals Nos. 99 
and 100 of 1926 are dismissed with costs. 

Appeal dismissed. 
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Before Sir Grimwood Mears, Knight, Chief Justice and 
Mr. Justice Kendall. 

— RAMANAND and others (Plaintiffs) v. THE SECRE- 
TARY OE STATE FOR INDIA IN COUNCIL ( De- 
fendant,).* 

Regulation No. II of 182o, article 4 — Act (Local) No. Ill of 
1901 (United Provinces Land Revenue Act), section 99- — 
Permanent Settlement — Alluvion — Assessment of land 
added by alluvion to a permanently settled village. 

Where, subsequent to the date of the settlement, land is 
added by alluvion to a permanently settled village, there is 
nothing in the law to prevent such additional land being as- 
sessed to revenue. Nogender Chunder Ghose v. Mahomed 
Esoff (1), The Secretary of State for India in Council v. Paha- 
midannissa Begum (2), and The Secretary of State for India 
V. Maharaja of Burdwan (3), referred to. 

The facts of this case sufficiently appear from the 
judgement of the Court. 

Dr. M. L. Agarwda, for the appellants. 

Pandit Uma Shankar Ba]pai, for the respondent. 

Mears, C.J., and Kendall, J. This is the plain- 
tiff’s appeal from a decision of the Subordinate Judge of 
Mirzapur, who decided that certain land in the posses- 
sion of the plaintiffs, situate on the east side of a stream, 
by name Jargo, was assessable to revenue. The plaint 
set out that the stream Jargo flowed between the villages. 
Bagheri and Manikpur, and that each village was per- 
manently settled. Paragraph 5, which was not admit- 
ted, ran as follows : — 

That according to custom or usage prevailing in the 
l^^hty, land cut away by fluvial action from one village and 
added or accreted to another becomes the property of the pro- 
prietors of the village to which such land has been so added 
and becomes part and parcel of such village.” 

a, <18,., 18 ® 1, Oc, 
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Paragraph 6 alleged that — 

“ according to the said custom or usage the proprietors of 
villages liable to be affected by fluvial action have to bear any 
detriment or loss or enjoy any benefit or gain that may be 
caused by such fluvial action.” 

It was then said that more than 25 years ago the 
river Jar go began to cut away land from Manikpur and 
added such land to Mauza Bagheri and that hy about the 
year 1907 some 30 acres of land had been so added to 
Bagheri. It was alleged that in a suit between the pro- 
prietors of Manikpur and Bagheri it was judicially de- 
cided that the said area had become the property of the 
owners of Bagheri. The contention was then put for- 
ward that as the added land had become part of the vil- 
lage Bagheri, which had been the subject of the perma- 
nent settlement, the proprietors of Bagheri were not 
liable to be assessed to revenue on account thereof. 

After indicating certain points of law based upon 
Eegulation II of 1819, Eegulation II of 1825 and the 
Land Eevenue Act (No. Ill of 1901), the plaintiff alleg- 
ed that in disregard of the permanent settlement and of 
the absolute undertaking then given, the revenue 
authorities had assessed the said 30 acres to revenue, 
and the plaintiff asked for a declaration that the zamin- 
dars of Bagheri were not liable to pay any additional 
revenue in respect of the land detailed below. Some 
importance is to be attached to the word “additional”. 
The plaintiffs also asked that the Government might be 
restrained from realizing the annual revenue, and that 
a sum of Es. 4,200 paid under protest might be refunded 
to them. 

A reference to the map marked G. M. and G. H. B.. 
Ii. shows the stream Jargo flowing in a north-easterly 
direction and falling into the Ganges. The relatively 
straight red ink line marks the boundary between the 
two villages at the time of the settlement in 1882. The 
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; curred green j)eneil line superimposed on the red ink 

rAxn one marks the boundary line of the two villages at the 
kbe- time of the settlement in 1921. The areas hatched in 
FOB pencil aie agiefed to be the 30 acres in (Question 

® in this case. The contention of the revenue authorities, 
when they assessed the land, was that they did so under 
the provisions of clause 4 of Regulation II of 1825 read 
with section 99 of the Land Revenue Act (No. ITT of 
1901).. Clause 4 provided that land gained by gradual 
accession — 

“ shall not in any case be understood to exempt the holder 
of It from the payment to Government of any assessment for 
the public revenue to which it may be liable under the pro- 
visions of Eegulation II of 1819, or of any other Regulation in 
force.” 

The ie\enue authorities say that the Regulation in 
force when they imposed the assessment was the Land 
Revenue Act (No. Ill of 1901), and that section 99 mi- 
titled them in terms to assess this'pai'ticular land. The 
.section is as follows : — 

, alluvion to a mahal may be assessed and 

settled by the Collector in accordance with rules made under 
section 234.” 

In the circumstances of the case it was quite certain 
that land had been added. It was quite certain that it 
had been added to a mahal, and in the opinion of the 
Board of Revenue the land so added was in its nature 

a uvion. They, therefore, assessed the 30 acres to reve- 
nue. • 

The plaintiff contested the legality of that assess- 
ment but an appellate order of the revenue court of the 
Is of November, 1922, decided the assessment to be 
valid; and thereupon the plaintiffs brought this suit'. 

+J. + fda'rwah, on behalf of the plaintiffs, contends 
t at as the land of both the villages was permanently 
settled, no additional settlement could ever be imposed. 
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no matter in wliose hands any particular area of land 
might happen to be at any moment. That is to say, if Eamasaxd 


V 

the zamindars of Bagheri held at any particular moment the secee- 
land which had been included in the permanent settle- 
ment of Manikpur, then the zamindars of Bagheri could 
claim that the added land should not be the subject of any 
taxation, because a portion of the revenue permanently 
settled was being in fact paid in respect of that land by 
persons living across the other side of the stream, namely, 
the zamindars of Manikpur. Dr. Agarwala contended 
that as the village of Bagheri was permanently settled, 
it must follow that everything which had become part 
of the village of Bagheri is by reason of the permanent 
settlement protected from further imposition. He also 
said that the added land could not fairly be called allu- 
vion, and the Land Eevenue Act (No. Ill of 1901) and 
the Circular 8-1 were vltra vires in so far, if at all, as 
they purported to affect permanently settled land. 

Before considering the law on this matter, it is 
necessary to state a few facts. 

The facts in relation to the movement of the river 
and the deposit of the added area are as follows. During 
each and every rainy season, or during some but not 
every rainy season and during the period of subsidence 
of the river, the river Jargo has gradually altered its 
course, principally to- the westward, cutting into Manik- 
pur; but on two small sections it has moved eastward 
cutting into Bagheri. There has been no occasion on 
which the river has markedly altered its course, so that* 
any zamindar of Manikpur could point to land of his 
which originally lying on the left bank of the river has 
suddenly appeared on the right bank. The result of the 
movement has been to add in a course of years the area 
■of 30 acres to Bagheri and a relatively small area to 
Manikpur. The area of 30 acres was built up in the rainy 
seasons and during the subsidence of the river, as we have 
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already said, month by month, but it was in the nature 
bamasasd of a gradual and not a sudden accretion. We are of opin- 
the secbe- ion that in the circumstances the land so added to Bagheri 
sme °TOB satisfies the meaning attached to the word “alluvion”, 
[NBu IS -n'fiieh according to Webster’s Dictionary is — 

' ' accession to land by gradual or momentarily insensible 
addition of matter by the action of water, or (as broadly used 
by some) by the insensible reliction of the water from its 
bank.’’ 

A much shorter definition is given in the Circular 
8-1 printed at page 186 of eighth edition of Dr. Agar- 
wda’s Commentary on the Land Eevenue Act. There 
alluvion is said to mean “an actual increase in area 
caused by fluvial action.” Dr. Agarwala objects to 
our acceptance of that definition, on the ground that the 
Board have no authority to define the meanings of words 
appearing in the statute. But taking the definition 
given by Webster, we are of opinion that the added area 
of land fits in with that definition and is in fact alluvion. 

The first case to which we were referred was that of 
Nogender Ghunder Ghose v. Mahomed Esoff (1). This 
case does not establish any principle of law which helps 
Dr. Agarwala, but contains a convenient summary of 
Regulation No. 11 of 1825 (at page 118 of the report). 
The Judges point out the fourth section of the Regula- 
tion is divided into five clauses, and the first deals with 
land gained by gradual accession (i.e., alluvion in the 
^proper sense of the word). 

He brought to our notice the case of The Secretary 
of State for India in Council v. Fahamidannissa Begum 
(•2) and it certainly is an authority in point and has help- 
ed us to arrive at a decision in this case. Their Lord- 
ships of the Privy Council, after dealing with the open- 
ing clauses of Regulation II of 1819, discussed at page 
600 of the report the various clauses of section 31. It 

(1) (18<2) 18 W.E., C.E., 113. (2) (1889) I.L.E., 17 Cale., 590. 
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seems perfectly clear that lands permanently settled are 
not to be the subject of any additional assessment, and E!ima>-asd 
the decision of the revenue authorities may be reversed tfe Seobe- 
by a civil court, ‘ ‘in any case in which it shall appear that 
lands w*hich actually formed at the period in question a 
component part of such an estate have been unjustly 
subjected to assessment.” The important words are, of 
course, ‘‘lands which actually formed at the period in 
question component part of such an estate.” 

Now this added land did not at the date of the per- 
manent settlement form any part of the village of 
Bagheri, and the position has been that since the year 
1907, according to the pleadings, the zamindars of 
Bagheri have been holding these 30 acres revenue-free. 

The difficulty in Dr. Agarwala’s way throughout has 
been the very short answer that this land was never 
included in the permanent settlement of 1793 with ther 
zamindars of Bagheri. At that date Bagheri had an 
acreage of 735 bighas, 4 biswas, and at the time of the 
assessment complained of the acreage was 797 bighas, 8 
biswas, the increase being represented by the 30 acres in 
dispute. 

Another case cited before us was that of The Secre- 
tary of State for India v. Maharaja of Burdwan (1). 

There is a marked difference in the facts of that case and 
the one we are at present considering, but there is an im- 
portant passage which we shall quote : — 

” On an analysis of the terms of these regulations, so far 
as they are material to the question now under consideration, 
it appears that, while lands included in a permanent settle- 
ment were carefully excluded from further assessment, this 
protection was extended only to lands actually in existence at 
the time of the settlement and specifically included in the estate- 
as settled.” 

Their Lordships further point out at page 116 of the 
report that ‘ ‘property is one thing and assessability is 

Q) (1921) I.L.E., 49 Ca!c., l^S. 
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— another-’. In the present case we accept the statement 
of the plaintiffs that a suit was brought with reference 
ownership of this particular 30 acres and it was 
n^Du K* decided that that new land must pass to the zamindars of 
Bagheri; but because the property in the land has been 
declared to be theirs, it by no reason follow^s that that 
land is not assessable. 

The plaintiff’s contention, limited to the assertion 
t at they are entitled to hold land permanently settled 
free from any additional settlement, is good; but when 
me investigation discloses that the land w^as not included 
m the permanent settlement of Bagheri, it becomes an- 
parent that clause 4 of Eegulation 11 of 1825 and section 
99 of the Land Revenue Act (No. Ill of 1901) come into 
operation.. It was contended in fact that revenue on the 
basis of a permanent settlement was paid by the zamin- 
That may be so. The zamindars 
of Mamkpur may, if they please, ask for relief against a 
payment in respect of land which has passed out of their 
possession The zamindars of Bagheri wish to take 
it for the payment made by the zamindars of Manik- 

■ cited by Dr. Agarwala in sup- 

port of that supposed right and in our opinion the test 
must be whether the lands in dispute ever formed the sub- 
ject of a permanent settlement in the hands of the present 

m nefr^rn ®s^^te 

not^ settled. It is conceded that they did 

be th alluvion and as it cannot 

one w ^ dispute is an additional 

4 of R^ffA 0 opinion that this ease is governed by article 

Eeven -section 99 of the Land 

ordin r T A ^^^®®^^§.ii^®^efore with the learned Sub- 
ae . u ge, wp dismiss this appeal with costs. 

Appeal dismissed. 
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Before Mr. Justice Sulaiman and Mr. Justice Kendall. 

TAEA KIRAN and another (Plaintiffs) v . HAEI KISH- 
AN DAS and others (Defendants).* 

Hindu law — Joint family 'property — Capacity of mother as de ■ 
facto guardian of her minor son in the compulsory absence 
of Hie father to borrow for the purpose of discharging 
debts due by the father. 

The father in a joint Hindu family, consisting of himself 
and two minor sons, was convicted in a riot case and sentenc- 
ed to a long term of imprisonment. Whilst he was in jail and 
the mother was left as de facto guardian of her minor sons, 
she raised money on a mortgage of some property which her 
husband had given her, mainly to pay off some debts of his, 
and to some extent other debts which she had herself incurred 
on promissory notes. The mortgage being put into court was 
held for technical reasons to be invalid, but a personal decree 
was given against the mother. 

Held, that the judgement creditor was competent under 
this decree to proceed against the joint family property, so 
far as the previous debts of the father were concerned. Debt 
Mangal Prasad v. Mahadeo Prasad (1), Devji v. Sambhu (2), 
and Veerabadra Aiyar v. Marudaga Nachiar (3), referred to. 

The facts of this case are fully set forth in the judge- 
ment of the Court . 

Mr. B. E. O’Gonor, Dr. N. G. Vaish, Munshi jBhag- 
wati Shankar and Munshi Kailas Ghandra Mital, for the 
appellants. 

Dr. M. L. Agarwala, Dr. Surendra Nath Sen and 
Dr. Kailas Nath Katju, for the respondents. 

Sulaiman and Kendall, JJ. This is a plaintiffs' 
appeal arising out of a suit for a declaration by the 'sons- 
of Jagannath Prasad that the joint property belonging to 
the family was not attachable and saleable in execution 
of a simple money decree obtained by the defendant No. 1 

*First Appeal ISTo. 143 of 1925, from a decree of Joti Sarup, Second 
Subordinate Judge of Sabaranpur, dated the 18th of December, 1924. 

(1) (1912) 34 AIL, 234. (2) (1899) 24 Bern., 135. 

(3) (1910) LL.E., 34 Mad., 188. 


1927 

Kct ember, 
15. 




THE INDIAN LAW EEPORTS, 


[vOL. X. 


against their mother. The facts leading up to this liti- 
gation are as follows : — Jagannath Prasad and his two 
habi Kish minor sons, the jiresent plaintiffs, formed a joint Hindu 
■ family and owned considerable property. About 1918 
Jagannath Prasad became heavily indebted, though it is 
not clear that there w^ere any mortgages on his estate in 
existence at that time. In October, 1918, he w^as arrest- 
ed in connection with the Katarpur riot and admittedly 
remained in jail till August, 1919, when he w^as actually 
convicted. At first he was ordered to be transported for 
life, but later on the sentence was reduced to one of seven 
years’ imprisonment. 

On the 10th of February, 1919, wdiile Jagannath 
Prasad w^as in jail, he executed a deed of gift of a 5 biswa 
share in mauza Nasirpur Khurd in favour of his wife 
Musammat Parbati. The recital contained in the deed 
is that she was faithful and obedient to him and he had 
love for her and in consideration thereof he had gifted 
the property to her. Subsequently, on the 27th of June, 
which was long after bis conviction, Musanimat 
Parbati executed a deed purporting to be a mortgage-deed 
for Ps. 15,500 in favour of the defendant Hari Eishan 
Das. This document w^as attested by Jagannath Prasad 
himself. It recited that there w’^ere debts due from the 
lady and her husband J agannath Prasad and it w^as neces- 
sary to make arrangements for their payment. The 
consideration consisted of Ps. 3,133 set off against an 
amount due to the creditor himself, about Ps. 3,000 due 
fioni the executant on the basis of promissory notes exe- 
cuted by her and the balance of about Ps. 8,000 and odd 
on account of previous debts of Jagannath Prasad. Under 
this document she hypothecated the share which had been 
gifted to her by her husband. In 1924, the defendant 
sued and obtained a decree for recovery of this amount, 
but the decree wns only a simple money decree inasmuch 
as he failed to prove that the document had been dulv 
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attested and was effective to create a charge on the pro- 19.37 
perty. In execution of this decree he sought to attach 
the very property which had been included in the deed. ' 

An objection was raised on behalf of the minors in the 
execution department, and these objections being disal- 
lowed, the present suit for declaration was filed. 


Ay Das. 


The plaintiffs’ case in the plaint was that the docu- 
ment purporting to be a deed of gift in favour of their 
mother was a wholly fictitious document and that it was 
never given effect to and she never obtained possession 
under it. It was further asserted that the father had no 
power in law to gift the property to the mother and, there- 
fore, the transfer was in no way binding on the plaintiffs. 
In his written statement the defendant pleaded that it 
■was the duty of Jagannath Prasad to maintain his wife, 
Musammat Parbati, and to provide her food and raiment 
and that it was with that object that he gifted a very 
small portion of the estate to her and gave it to her as 
stridhan property of which she became an absolute owner. 
The w^ritten statement then went on to allege that the 
mortgage-deed was executed for the purpose of raising 
money to pay off the previous debts of Jagannath Prasad 
and for raising money to meet the expenses of the crimi- 
nal case which ■^v^as pending against him, and that the 
document was executed with the consent of Jagannath 
Prasad and was binding on the plaintiffs. 

The learned Subordinate Judge has rejected the 
theory that the deed of gift was executed in lieu of main- 
tenance and has also rejected the theory put forward in 
evidence on behalf of the plaintiffs that it was a fictitious 
document executed in anticipation of an apprehended 
confiscation of Jagannath’ s estate. His finding amounts 
to this that the property was given to Musammat Parbati 
under an absolute gift by wdiich she became full owner. 
He has then gone on to find that the money under the 
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mortgage was borrowed by Musammat Parbati for par- 
Taba kiban ing the debts of Jagannath Prasad and for defraying 
Haei Ivise- the expenses of the defence of her husband and, therefore, 
a:? Das. gpg entitled as de facto guardian of the plaintiffs to 
contract debts to pay off such previous debts of their 
father. On these findings he has decided the main issues 
which arose in the case against the plaintiffs. As the de- 
fendant did not in the written statement take up the posi- 
tion that the gift was made to Musammat Parbati in order 
to enable her to raise funds for the purpose of meeting the 
expenses of the defence, and inasmuch as we find that 
the bulk of the amount raised under the mortgage-deed 
Tias to pay off the debts which had been incurred long 
before the criminal prosecution, we find it very difficult 
to accept the hypothesis of the learned Subordinate Judge 
that the transfer was made with that object in view. As 
a matter of fact even up to the time when interrogatories 
were sent for the examination of Jagannath Prasad the 
defendant’s case appears to have been that the gift was 
made for Musammat Parbati’s maintenance, as the. 
frame of the question No. 10 in the interrogatories would 
suggest.^ This theory is, therefore, contrary to the de- 
fendant s pleading and contrary to the recital in the deed 
of gift and we find it difficult to accept it. If the gift 
was made for the purposes of maintenance of Musammat 
Parbati then it will be very difficult to hold that it con- 
ferred an absolute estate on her. On principle it would 
seem that when ffie necessity for the maintenance should 
disappear, the gift itself would come to an end. We 
might refer to the case of their Lordships of the Privy 
Council— Pe&i Mqngal Prasad v. Mahadeo Prasad (1) 
where the share allotted to a widow on a partition in lieu 
of her maintenance was held not to confer an absolute 
estate on her but to devolve on the heirs of her husband 

after her death. There would be no objection to the 
(1) (1912) r.L.E., 34 All., 234 . 
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validity of a transfer in lieu of maintenance, because in 
our opinion the view of the court below that the property 
transferred was only a fractional share of the whole hae/'i u 
estate is correct. According to its view it amounted to ^ 
one-fifth of the whole estate and according to the evidence 
of the witnesses for the defendants it did not amount 
to more than one-sixth — in any case it would not be an 
unreasonably large share. 

We are, however, of opinion that the second ground 
which is made the basis of the decision of the court below 
is sounder. The position at the time was this, Jagannath 
Prasad was confined in jail and was unable to look after 
the management of the estate. His two sons were minors 
of tender age and were utterly unable to manage the es- 
tate. The only person who could look after the affairs 
under the circumstances was his wife. She was also 
the de facto guardian of the minor sons for the time being. 

At that time there were large debts outstanding against 
the husband Jagannath Prasad. There is no suggestion 
in this case that these debts were in any way tainted 
with immorality or illegality, nor has it been suggested 
that these debts were not in fact due. The position, 
therefore, was that the creditors of Jagannath would have 
sued for their debts and in execution of the decrees ob- 
tained by them would have proceeded against the family 
estate by attachment and sold it off in satisfaction of their 
claims. It is also a fact that the family had to defend 
Jagannath Prasad in the criminal case pending against 
him. That case proved to be very expensive and accord- 
ing to Jagannath Prasad’s ovro statement something like 


Rs. 20,000 or 26,000 was spent by the members of 1^ 

haf 


family for his defence. Jagannath Prasad admits tha 
a good part of this amount was borrowed by his wife 
Musammat Parbati. Some of the accounts of the credi- 
tors like those of TChub Chand show that the borrow- 
ing commenced after Jagannath had been actually arrest- 
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1827^ ed. One of the promissory notes on which money was 
Tara Kieas bori’owed hv Musammat Parbati is dated the 1st of July, 
h.isi'1ish- 1919, while Jagannath Prasad was undergoing his trial, 
■ur Das. There was, therefore, full justification for the court be- 
low to record a finding that the bulk of the amount was 
raised either for the purpose of paying off debts due from 
Jagannath Prasad or for meeting the expenses of his de- 
fence. This, however, cannot be said with regard to 
two items borrowed by Musammat Parbati under pro- 
missory notes, dated the 30th of September, 1920, and 
the 22nd of July, 1921, which were long after the convic- 
tion of Jagannath Prasad. 

Even when allowing the creditors to sue for their 
money by obtaining decrees and proceeding against the 
family estate, Jagannath Prasad obviously allowed his 
wife to. raise money in order to pay off the bulk of these 
debts. That' the defendant acted in good faith is abun- 
dantly proved by some of the letters, which have been 
proved, which passed between the parties at the time. 
In his statement Jagannath Prasad has admitted that the 
money was raised by his wife with his full consent and 
he actually attested the document. There is plenty of 
documentary evidence to prove that Hari Kishan Das 
has paid off the previous debts which were specified in 
the deed executed by Musammat Parbati. The only 
thing that had happened is that in the suit which was 
instituted by Hari Kishan Das, the present plaintiffs were 
not impleaded as parties. If they had been impleaded 
they would probably have been represented by their 
mother as de facto guardian, and in view of the fact that 
^ey were not challenging the validity of those debts 
'n is difficult to see what defence they could have put for- 
ward to that suit. Although, therefore, technically 
speaking, they were not represented in that proceeding, 
it is quite clear that they have not been prejudiced in any 
way substantially. We are, therefore, of opinion that, 
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although the decree in execution was obtained against the 
plaintiffs’ mother on the' basis of a deed executed by her i-p- 
under which she herself had raised the money, the debt 
which is the foundation of this decree was incurred in 
order to pay off the previous debts of the plaintiffs’ father 
which were binding on the family. The case is some- 
w'hat analogous to the case of Devfi v. Samthii (1). The - 
principle laid down in that case was subsequently approv- 
ed by the Madras High Court in the case of Veerabadra 
Aiyar v. Marudaga Nachiar (2). The difference betyven ' 
the present case and that before the Bombay High Court 
is that here the husband Avas not dead but was in jail, 
whereas in the Bombay case the husband was dead, but 
in both cases the property did not devolve on the widow 
but on the minor sons, and the decree had been obtained 
against the widow personally without impleading the 
minor sons. Another distinction perhaps is that in the 
Bombay case the suit was brought to recover the debt 
due by the husband himself, whereas in the present case 
the suit was brought to recover the debt due by the lady 
which had been raised for the purpose of paying off the 
debts due by the^ husband. We, however, think that 
the principle underlying that case applies to the present 
•case, and that it would be inequitable to hold that the 
plaintiffs are not bound by the decree obtained against 
their mother, even though the original debts which were 
the basis of the decree were really binding on them.. 

The defendant, however, has failed to prove that the 
two debts raised by Musammat Parbati on the promis- 
sory notes of 1920 and 1921 were in any way binding 
•on the plaintiffs. 

We accordingly allow this appeal in part and modify 
the decree of the court below to this extent that we de- 
olare that the family property of the plaintiffs is not liable 
to attachment and sale so far as the amount, together 

(1) (1899) I.Ii.E., 24 Bom., 13o. (2) (1910) I.Ij-E., 34 Mad., 188. 
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with interest, due on the promissory notes of 1920 and 
1921 itj concerned, and that it can be attached and sold 
in satisfaction of the decree for the remaining amount. 

e direct that the parties should receive and pay costs 
in proportion to their success and failure. 

Appeal allowed in part. 


Before Mr. Justice Lindsay and Mr. Justice Banerji. 
PARAS RAM AND OTHERS (Defendants) v . NEKSAI (Plain^ 

^ JUGAL EISHORE .and others (Defen- 
dants).* 

Act {Local) Ao. XI of 1922 (Agra Pre-emption Act), section 
MIO)— Pre-emption— “ Sale ’’—Transfer under a com- 
promise decree, 

No suit for pre-emption will lie where a transfer of pro-. 
prty is brought about by a decree, although that decree may 
be based on a compromise. Intizar Husain v. Jamna Prasad 
(IK and Abdur Razzaq v. Mumtaz Husain (2), referred to. 

The facts of this case sufficiently appear from the 
judgement of the Court. 

Munshi Sarkar Bahadur J ohari, for the appellants. 
Munshi Gadadhar Prasad, for the respondents. 
Lindsay and Banerji, JJ. ; — ^We think the judge- 
ments of both the courts below in this case are wrong. 
The suit was a suit for pre-emption and the transfer in 
respect of which the right of pre-emption was claimed 
was described as being a transfer by way of sale. Both 
the courts below were of opinion that this transfer was 

antamount to a sale ” and, therefore, pre-emption was 
allowed. 

The facts may be stated very shortly as follows : — 

} arrangement which was made under a compromise 
decree o ne Jagarnat h became liable to transfer a 1 pie 

Districc^.TS°4 ^ 

of Shri Nath Afnnsif of of June, 1925, eonfimiiig a decree 

a) (1904) 1 A L T ^ 1926. 

; 1 A.D.J., 247. (2) (1903) LLN., 25 AI!., 334. 
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share of property which was coming to him to one Puran, 
to whom the other party to the decree in that compro- 
mise suit owed a sum of Es. 546. 

Jagarnath, having got the property and being in a 
position to transfer this 1 pie share to Puran, as he was 
hound to do under the terms of the compromise decree 
just referred to, failed to convey it to Puran. Puran then 
resorted for help to three men. Paras Earn, Achhrii and 
Phundi Lai and it was arranged between them that a 
suit should be brought against Jagarnath’ s represent- 
atives (Jagarnath having died in the meantime) in order 
to make them hand over the 1 pie share which Jagarnath 
had been under an obligation to convey. And so there 
was a suit between Puran and his three associates on the 
one side ranged as plaintiffs and Jugal Kishore and Har 
Das, the representatives of Jagarnath, who were arrayed 
as defendants. The result of this case was a compromise 
upon which a decree was passed and the effect of the 
decree was that the two defendants, the representatives 
of Jagarnath, were under the’ duty of handing over a 12 
krants share to Puran and the other three plaintiffs. 

The decree passed on this compromise bears date the 
29th of October, 1923, and the plaintiff Neksai comes 
into court and says that he is entitled to pre-empt the 
transfer which has been sanctioned by this compromise. 
As we have said, the court of first instance said that this 
transfer under the compromise decree was * ‘ tantamount 
to a sale ” and that Neksai was, therefore, entitled to 
pre-empt. This view has also been accepted by the 
lower appellate court. We do not agree. In the first 
place, it is clear that under the Agra Pre-emption Act 
which governs the present case, a right of pre-emption 
can only be claimed in respect of sale or foreclosure. 
This is made clear by a reference to section 10 which 
defines when a right to bring a suit for pre-emption 
arises. ■ 


Neesai. 
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The transfers which are pre-emptible being confined 
I'AEAs Ram to sales and foreclosures, we hare to consider what the 
nbkm. meaning of the term ‘ ‘sale’ ’ is in this Act (Act No. XI of 
1922). There is a definition of sale in section 4 (10) of 
the Act and it says that “ sale ” means a sale as defined 
in the Transfer of Property Act, 1882. The definition 
of “ sale ” in this latter Act is contained in section 54, 
and bearing in mind that any transfer under the Transfer 
of Property Act must be an act such as is described in sec- 
tion 5 of that Act, “ transfer ” means an act by which 
a living person conveys property, in present or in future, 
to one or more living persons, or to himself or one or 
more other living persons, and “ to transfer property ” 
is to perform such act. It seems to us to be impossible 
to apply this definition of ‘ ‘ transfer ’ ’ and of ‘ ‘ sale ’ ’ in 
the Transfer of Property Act to a decree of a court and we 
cannot, therefore, allow the contention that a transfer 
which is effected under the sanction of a decree of court 
can be treated as a sale and can be pre-empted under the 
Agra. Pre-emption Act. There are two Bench rulings of 
this Court which are referred to in the judgement of the 
lower appellate court. One is Intizar Husain v. Jamna 
Prasad (1). In that case it was distinctly held by a 
Bench of this Court that a right of pre-emption does 
not arise upon a transfer effected by virtue of a decree 
though the decree is passed upon compromise. In this 
judgement the learned Judges followed another judge- 
ment of theirs reported in Ahdur Razzaq v. Mumtaz 
Husain (2). The learned Judge of the lower appellate 
court has attempted to distinguish these rulings from the 
present case, but no valid distinction can be drawn. It 
is perfectly true that these judgements were delivered 
before the coming into force of the Agra Pre-emption Act 
but that fact cannot make any difference. We are de- 
finitely of opinion that a sale which is pre-emptible in this 

(1) (1904) I.A.L.J., 247. (2) (1903 ) i.l.R.,. 25 AIL, 384. 
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Act must be strictly a sale as defined in the Transfer of 
Property Act, 1882, and that a transfer of property which 
is brought about by a decree of court cannot for purposes 
of pre-emption be treated as a sale in the Act. 

The result, therefore, is that the plaintiff had no 
suit. We allow this appeal, set aside the decrees of the 
courts below and direct that the plaintiff’s suit do stand 
dismissed with costs to the contesting defendants in all 
three courts. 

Appeal a'^loicecL 


REVISIONAL CRIMINAL. 


Before Justice Sir Cecil Walsh and Mr, Justice 
Iqbal Ahmad, 

EMPEEOE V, SUKHAI AHIE and others.^ 

Criminal Procedure Code , section 537 — Irregidarity — Riot 
— Cross cases — Use of evidence given in one case as 
evidence in the other — Inferences from consent of coum 
sel to irregular procedure. 

There were two cases of riot being tried by the same 
Magistrate, which, though technically distinct, were both 
parts cf the same controversy. The Magistrate, having tried 
one of the cases, when he came to the second, treated some 
of the evidence in the first case, by agreement of counsel in 
either case, as evidence in the second case — as though it had | 

been solemnly repeated all over again by the witnesses or 
had been read over to them and acknowledged to be correct, 
although it was not formally transferred to the record of the 
second case. 

Held, that, inasmuch as the accused could not point to 
any way in which they might have been prejudiced, the 
procedure, though irregular, did not vitiate the trial. Queen- 
Empress V. Chandra Bhuiya (1), followed. 

While no serious, defect in the mode of conducting a 
criminal trial can be justified or cured by the consent of the 

^Criminal Reference No. 565 of 1927. 

(1) (1892) I.L.R., 20 Calc., 537. 


m 


1927 

November, 
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1927 
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advocate of the accused, the fact that a certain course of 
Empieob procedure was in fact consented to by counsel for an accused 
StJKH.vi important element in considering the equally im- 

-Sb'* portant question whether there has been any prejudice. 
Abdul Bahman v. King-Emperor ('1), followed. 

The facts of this case sufficiently appear from the 
judgement of the Court. 

Pandit Kapil Deo Malaviya, for the applicants. 

The Assistant Government Advocate (Dr. M. Wali- 
tdlah), for the Crown. 

Walsh and iQB.tL Ahmad, JJ. This case has 
been referred to two Judges of this Court by another 
member of the Court who was dealing with a reference by 
the Sessions Judge. The reference raises the broad ques- 
tion, where there are strictly siieaking two cases of riot 
which are practically one controversy, how far a Magis- 
trate, who tries both, whether as separate cases or 
simultaneously at one hearing, may treat the evidence 
given in the first case in order of date, which has not been 
repeated in the second case and has not been formally 
transferred to the record, as evidence in the second ease, 
as though it had been solemnly repeated all over again by 
the witnesses or had been read over to them and acknow- 
ledged by them as part of the evidence in the second case. 
W e think that all these eases, which are not of uncommon 
occurrence, and the difficulties which occasionally arise in 
the procedure, must be judged, each by its own particular 
circumstances. As has been said in one case, and as the 
learned Judge referring this case pointed out, a court has 
no right, technically speaking, to consider at all the 
evidence given in one case for the purpose of reaching 
his conclusions in anottier, and if the two cases are totally 
unconnected, it is obviously impossible to say that such a 
procedure could be covered by the general excuse that no 
prejudice could be done to either side. If the two cases 

(1) 0926) L.E., 54 I.A., 96. 
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deal with separate issues, even although they arise out of 
the same set of circumstances and to some extent raise the eiceboe 
same controversy, and if also the parties claim that the 
evidence in the first case is irrelevant to the issues in the 
second case, the matter is clear. But if the reception of 
the evidence required to enable the point to be decided in 
the second case is merely a formal repetition of evidence, 
which has already been given and heard and possibly also 
decided by the same tribunal and it is directed to the same 
issue or issues of fact, its vain repetition may be reason- 
ably waived. If the parties for their own convenience, 
and other obvious motives, consent to treat the evidence in 
the former case as though it had been repeated in the 
latter case, such evidence is by implication and for all 
practical purposes brought on to the record of the second 
case, although not actually recorded. Wliatever may be 
said about the Magistrate’s handling of the merits, with 
which we have at this moment nothing to ^o, the ex- 
planation which he tendered dealing with this objection 
which was before the Sessions Judge, is a singularly clear 
and able document. He sets out the facts which are im- 
portant in this as in every other case, and it is upon those 
facts alone that w^e propose to dispose of this matter. 

In this village there are two parties who have been 
fighting for eight or ten years. They have had so much 
friction and so many cases that it is impossible to obtain a 
single independent wutness to any thing which occurs 
between them. On the 22nd of January of this year they 
had a fresh dispute. Both parties made a report against 
the other in the usual way, one to the thana, one by 
wire to the Sub-Divisional Officer. The police made 
inquiry and came to the conclusion that strictly speaking 
there were two separate riots, although they were in- 
timately connected with one another, and this is a most 
important fact in what we have to decide. Each party 
alleged in his own defence that there w^as only one riot. 
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i'>27 The part}-, who may be said to be complaining in this 
iiiPEEoB ' reference, set up an incorrect motive, which the Magis- 
irate disbelieved. He has given his reasons for not 
ahib. believing it and he sa}'S that the reasons which he gives 
were features common to both cases, that is to say, the 
prosecution in one case conducted its case and framed its 
evidence upon the same theory which it asked the 
court to accept as the theory in defence of the charge 
against it in the second case. Nor is it as though the 
evidence relied upon by the complainants in this reference 
in their own defence was confined merely to the evidence 
of witnesses whom they had already called in the counter 
case; they called separate evidence as well and the Magis- 
trate says that they relied upon the same motive as the 
evidence given on the same motive in the other case had 
been directed to establish which he had disbelieved. He 
says that without a reference to the evidence in the other 
case which' had not been technically brought upon the 
record in the second case, he would have been forced, in 
the absence of evidence to the contrary, to come to the 
conclusion that the motive was established and he rightly 
says that he would have found himself in a most absurd 
situation,. created by the law as it is suggested to be by 
this reference, of disbelieving something in one case and 
believing it. in the other under precisely similar cir- 
cumstances. He submits, by the way, as a matter of 
argument that where two incidents and tw’o charges- 
arising out of the same circumstances have to be dealt 
w'ith strictly as two cases and two charges, although 
they are in substance one, either that each case should 
he tried by a different Magistrate, or that if a Magistrate 
tries both, he should allow himself to be assisted by 
evidence in one case not technically recorded in the 
other. But in addition to the facts above stated it 
appears that although separate judgements were written 
and although the charges and cases were separate, and. 
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therefore, would ordinarily be heard independently, in 
substance they were heard together and the arguments in 
both cases were heard on the same day and were 
addressed to the court by the same gentlemen, who freely 
referred to the evidence in the one case in support of 
their arguments in the other, and were therefore, on 
behalf of their clients guilty of the very irregularity 
which their clients now ask the High Court to say 
renders the trial a nullity. 

We agree with what was said by their Lordships in 
their judgement in Queen-Empress v. Chandra Bhuiya 
(1), the case quite rightly refen'ed to by the Magistrate 
in his explanation, and we are not satisfied that the case 
referred to by the Sessions Judge is really applicable. In 
the Calcutta case in question it was held that where two 
cross-cases of riot and grievous hurt were committed 
separately, a trial before a Sessions Judge, who having 
heard the evidence in the first case heard the evidence in 
the second case, examined some of the accused in one 
case as witnesses for the prosecution in the other and 
vice versa, and subsequently heard the arguments in both 
the eases together; this mode of trial, although irregular, 
did not prejudice the accused in their defence, and under 
such circumstances a re-trial was not necessary by reason 
of such irregularity. The case seems to us to be exactly 
in point. 

It so happens that we are able to seek guidance and 
considerable assistance from two recent decisions in the 
Privy Council. There is one, namely Ahdul Rahman 
v. King-Emperor (2), in which the irregnlarities with 
regard to the depositions were considerable, but were 
held by the Prh'y Council as having been rightly treated 
by the High Court as. an irregularity curable under sec- 
tion 537 of the Code, it being clear that no failure of 


(1) (1892) I.L.E., 20 Calc., 537. 


(2) (1926) L.E., 64 96. 
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justice had been occasioned by the irregularities com- 
empeeob plained of in that case. We refer to the case partly for 
that reason but mainly because it lays down a principle, 
Ah B. xvbicb it is well to bear in mind. We have referred to 
the mode in which the hearing and the arguments 
in the two cases were conducted by the pleaders. 
Xo consent by counsel, whether for his own convenience, 
or that of his client, or for the convenience of the 
court, can by itself create jurisdiction in the coui-t 
to commit irregularities; nor can the commission of irre- 
gularities of a serious nature substantially affecting the 
conduct of the trial and prejudicing the accused be 
waived, merely by consent on the part of the accused’s 
representative. As the Privy Council puts it “ Xo 
serious defect in the mode of conducting a criminal tidal 
can be justified or cured by the consent of the advocate 
of the accused”. All we mean to say in this case and 
in similar cases is that the consent of counsel to such 
jirocediire as was adopted here is obviously an element 
and an important element to take into account in con- 
sidering the equally important question whether there 
has been any prejudice. 


tet: 


Lastly, there is a recent decision of the Pri\y 
Council in Madat Khan v. King-Emperor, in which 
special leave was granted to an appellant from the High 
Court at Lahore for the purpose of considering what is 
practically the same complaint as is made in this case. 
The case does not appear to have been reported, presum- 
ably because it was not considered to lay down anything 
new, but we refer to it because of its valuable re-state- 
ment of the principle by which this case has to be 
decided Its official designation is Privy Council Appeal 

™ parties w^ere 

obarged for attacks on each other in the same occurrence 
and the charges were tried separately at two distinct 
trials and u’ere tried by the same tribunal. Lord 
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Haldane thus expresses the opinion of their Lord- 
ships : — 

“Natiiraily the evidence given for the prosecution was 
similar to a substantial extent. In each case each party, no 
doubt, was a witness against the other, but, on the other 
hand, there was also independent evidence. In a case of that 
kind it is almost impossible to keep the cases wholly separate. 
The High Court gave one judgement but treated the case as 
two cases. It is said that they imported considerations from 
one case into the other. When one looks at it, to some extent 
that was inevitable and to some extent it did so happen.’’ 

We may pause here to note that that is just what the 
explanation of the Magistrate says — 

“There was, however, a body of separate evidence which 
was applicable to each case which in itself was enough for the 
conviction.” 

With regard to one case, the Magistrate tells us that 
the separate evidence was not itself enough for the con- 
viction and to .that extent this case differs. Although 
technically it might have been better to keep the evid- 
ence entirely distinct and to have delivered two separate 
judgements, no injustice has followed from w^hat was 
done. 

We think both authority and reason compel us to^ 
reject this reference except to the extent to w^hich we 
propose to interfere, as will appear in a moment. We, 
howevef, might add that even if the case were not so- 
clear as it appears to us to be, we should have hesitated 
a very long time before directing what would appear to 
us to be almost the disaster of a re-trial of this unfortunate 
quarrel. 

We propose, however, to ameliorate the fines in 
both cases. It is, perhaps, as well to state the principle 
on 'which we do so. Taking individually one of the fines 
inflicted on one of the persons, it does not seem in itself 
very large and probably would not have surprised that 
particular individual, and in one sense it is the fault of 
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the parties themselves that the number of persons fined 
’is verv large, and that, therefore, the total sum is sub- 
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stantial. But on the other hand, as every one knows, 
these faction fights consist very largely of either a parti- 
cular set of families or a particular set of biradari, and 
when the individual fine is multiplied by a large number 
no doubt it falls very heavily on the whole communitv. 
We, for this reason, reduce the fines in each case from 
Es. 25 to Es. 15 under section 147 and from Es. 25 to 
Es. 10 under section 323 in case of each of the persons 
who uvas convicted by the Magistrate in the two cases. 
In other lespects the order of the Slagistrate will stand. 
The fines, if paid, shall be refunded. 




FULL BENCH. 


_ 19i7 

yoc ember, 
* 22 . 


Before^ Sir Grimicood Meats, Knight, Chief Justice, ■ 

J iistice Sir Cecil Walsh and Mr. Justice Kendall. 

J-IMES PETEE SHEEEING (Petitioner) v. SHAH- 
ZADI SHEEEING (Eespondbnt) and JACESON 
IBEAHIM PETEE (Co-Eespondent).* 

Divorce Husband's petition — Wife charged with commit- 
ting aduUery— Misconduct of petitioner— Discretionary 
bar— Principles governing exercise of discretion vested 
tn matrimonial court. 


In the trial of matrimonial cases, the- court m»st have 
regard not only to the rights and hahilities of the matrimonial 
person vironged and of the wrong-doer, respectively inter 
se but also to the interests of society and public morality, 
and the court .should, therefore, in the exercise of every dis- 
cretion which IS vested in it, endeavour to promote virtue and 
morality and to discourage vice and immorality while exer- 
cising its discretion. / 




Wh-ere Parliament has not thought fit to define or specify 

oSht"’Tni’ r its application the court 

ought not to limit or restrict that discretion by laying 


^Matrimonial Eeference Ko. 5 of 1926. 
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down rules within which alone the discretion is to be iy-27 

exercised. Morgan v. Morgan (Ij, Constantinidi Con- ~ — 

stantinidi (2), Wyke v. Wyke (3), Pretty v. Pretty (4), 

Schofield Y. Schofield (5), Tickyier x. Tickner (6), Constan- ^ fi- 
tinidi v. Constantinidi (7), and IVickins v. Wickins (8), 
referred to. 

This was a husband’s petition for divorce on the 
ground of his wife’s adultery, in wdiich a decree nisi 
was granted by the District Judge in September, 1926. 

The case w^as before the High Court for confirma- 
tion in May, 1927, when the Court’s attention was 
drawn to the fact that the petitioner admitted that he had 
contracted syphilis during his married life, and a Bench 
of the Court, presided over by the Chief Justice, remit- 
ted the case to the District Judge’s Court for a decision, 
without fresh evidence, whether this fact did not con- 
stitute a discretionary bar. The matter remitted was 
disposed of by another District Judge in July of this • 
year, who held that the discretion might be suitably 
exercised in the petitioner’s favour, because the hus- 
band’s record, though not spotless, was not so bad as his 
wife’s and it did not appear that “any useful purpose 
could be served by refusing to dissolve a bond that had ' ■ 

ceased to perform any useful function”. § 

The parties were Indian Christians, engaged in 
mission work. They w^ere married in January, 1919, 
and the first and only child was born to them in Decern- 
her, 1919, at Palwal, where the husband and wife ^ 

resided. Miss Shahzadi, the wife, had been a member 
of the Baptist Church at Palwal, the husband being con- 
nected with the Church Missionary Society. Miss 
Shahzadi had been intimate before marriage with the | : 

co-respondent, to whose brother her sister was married, 'C 

and she had had a child by the co-respondent. The 

(I^ (1869) T F. and M., 644. (2) (1903) P., 246. 

(3) (1904) P., 149. (4) (1911) P., 83. 

<5) (1915) P.. 207. (6) (1924) P., 118. 

(7) (1905) P., 2-53. (8) (1918) P.. 265. 
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— — trial t-ourt found that adultery, as alleged in the petition 

respondent, and refused, as 
SHi^ADi “^ftioned above, to consider the fact that the husband 
Sheering, during his married life, contracted syphilis while in 
Bombay, to be a discretionary bar to "its granting- a 
decree nisi. ° 

On the decree coming up again for confirmation— 
Mr. 0. M. CJiiene, for the petitioner. 

The other parties were not represented. 

•The judgement of the Court (Mbars, C.J., and 
Walsh and Kendall, JJ.), after stating the facts 
proceeded to discuss at some length the evidence relating 
to the alleged adultery. The Court found itself unable 
to confirm the finding of the District Judge that the 

• tinned W^^g^^ent then con- 

th.f ’uhole therefore, we come to the conclusion 

that the finding of adultery against the respondent and 

renHr/r* respondent 

tL7n ,t " i«sue, and 

_ nt on this pound alone the petition must be dismissed. 

been fanly well-known in the community. Her mar- 
riage with the husband no doubt rehabilitated her, and 
thje are expmssions in her letters which show how 

that ufi-'^ r f"’ understand 

thicii ^ connection with the co-respondent 

end tn ^ probably put an 

membt ofIL ctmL^ ^ 

W.th the Judge in his fading against the liie! “to 
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consideration raises questions of importance in the ad- 
ministration of the Divorce Act. Jambs Pram 

Shbbbihq 

First we have to consider the state of mind of the 
petitioner when he was in Bombay. According to Shbeemo. 
Irene, if she ever mentioned the alleged adultery at 
Palwal to her father, a fact which her father does not 
himself mention, she did not mention it until her father 
returned from Bombay. According to the husband he 
learnt of his wife’s infidelity in some casual conversation 
with the co-respondent’s brother, a circumstance strange, 
if true, and not consistent, either with a desire on the 
part of the co-respondent to continue in mission work 
in Bombay, or with an insidious attempt, as is alleged, 
on the part of the co-respondent to persuade Mr. Sher- 
ring to bring his wife to Bombay. But if this conver- 
sation ever took place, Mr. Sherring does not connect 
his adultery in Bombay with it. It was not an isolated 
act of adultery. According to the evidence he kept this 
woman, who was a Bombay prostitute, for some 2 or 3 
months, and probably contracted syphilis from her. 

Even this is not certain, because he pretended to the court 
that he had been told by a Doctor that it was the result 
of something he had eaten. It would be in our opinion 
a case of the worst possible example if we were to treat 
this as one of those acts of adultery which could be 
brought by the court within any rule, however much 
extended, upon which a Matrimonial Court has acted in 
such cases. 

The importance of this case is that, although the 
question of a discretionary bar is not one of frequent 
occurrence, it has to be dealt with in the lower courts of 
these Provinces, without the assistance of the English 
Law Eeports where the principles of English practice, 
which we are bound to follow, are laid down, and with- 
out the advantage of expert assistance from the Bar. 

32ad. 
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The principles dedncible from the English cases 
JatBs PKtBB’Rrere formerly as follows : — If a petitioner’s adultery 

^B'EEEIJJG . . ... 

V. has no special circumstances placing it in some category 
capable of distinct statement and recognition, the court 
will refuse to grant a decree. The court will not assume 
to itself a right to grant, or withhold, its decree upon 
the mere footing of the petitioner’s adultery being more 
or less pardonable or capable of excuse; Morgan y. 
Morgan (1). “A. loose and unfettered discretion”, it 

was there said, ‘‘is a dangerous thing to entrust to a 
single Judge”. Ee-marriage in the belief that the first 
wife is dead, or in ignorance that the decree nisi did not 
dissolve the marriage, and adultery long pardoned and 
condoned, and not repeated, are three cases in which the 
discretion has been exercised. Cases in which it has 
been exercised in favour of a husband are rare; Gonstan- 
tinidi v. Constantinidi (2). Even in the case of a wife, 
no feeling of sympathy can be entertained. Her adul- 
tery must be showm to have been caused directly -by her 
husband’s cruelty and adultery; Wyke v. Wyke (3). 
This principle of direct causation has been applied occa- 
sionally to a husband, but Bargrave Deane, J., said 
that misconduct may be excusable in a woman which 



WDuld not be excusable in a man; Pretty v. Pretty (4). 
In more recent cases, the practice in England seems to 
have been somewhat relaxed in favour even of a husband, 
e.g., Sir Samuel Evans, the President, exercised his 
discretion in one case in favour of a husband petitioner 
who, years after his wife had deserted him, had commit- 
ted an isolated act of adultery with a woman whom he 
intended to marry, resulting in the birth of a child, and 
who had concealed it from the court. The President, 
in his judgement, founded it upon grounds of public 
morality, .and the interests of the woman and her child ; 
Schofield V. Schofield (6). The most recent decision is 

m (1869) 1 P and M., 644. (2) 0903) P, 246 “ 

(4) hai) P-. 83. ‘ 


(3) (1904) F., 149. 


(5) a91S) R, 907. 
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that of the President, Sir Henry Duke as he then was, 
in Tickner v. Tickner (1). The decision of Lord St. James pbteb 

. . SHEEEIN0 

Helier in Constantimdi v. Gonstantimai (supra) was c. 
subsequently discussed in the Court of Appeal, and the 
President quotes frona Yatjghan WnxiAMS, L. J., “the 
court must have regard not only to the rights and 
liabilities of the matrimonial person wronged, and of 
the wTong-doer respectively inter se, but also to the ‘ 
interests of society 'and public morality” (2). He also 
quotes Stirling, L. J., as having said : — “in the exercise 
of every discretion which is vested in the court, the court 
should endeavour to promote virtue and morality and to 
discourage vice and immorality” (3) He further quoted 
SwiNFEN Eady, M. E., in Wichins v. Wickins (4): 

“Where Parliament has not thought fit to define or 
specify any cases, or classes of cases, fit for its applica- 
tion, this Court ought not to limit or restrict that dis- 
cretion by laying down rules within which alone the 
discretion is to be exercised”. He ultimately prefers 
the broader view thus enunciated to the more restricted 
one of confinement to special categories of cases, as origin- 
ally laid down in Morgan v. Morgan (5), and exer- 
cises his discretion in favour of the wife-petitioner, in 
that case, on grounds of public policy. 

We are of opinion that, if the above principles are 
kept steadily in view, there ought to be no difficulty in 
the courts of these Provinces exercising the discretion 
rightly in any case in which the question arises. As we 
have said already, we are unable to approve the reasoning 
by which the District Judge reached his decision in 
this case, and we have no alternative but to decline to 
confirm the decree, which must be set aside. The hus- 
band must pay the costs both of the wife and of the co- 
respondent. 

"■ Decree set aside. 

a) a924) P., U8. (2) (1905) P., at p. 270. 

(3) (1906) P., at p. 278. (4) (1918) P., at p. 272. 

(5)' (1869) 1 P. and M., 644. 
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Before Mr. Justice Lindsay, Mr. Justice Sulaiman and 
Mr. Justice Mukerji. 

1927 SECEETAEY OP STATE FOE INDIA IN COUNCIL 
nlTem^r (Eespondent) V . MAKHAN DAS (Appellant).* 

25- Act No. I of 1894 {Land Acquisition Act), section 23, sub- 
section (1), clause first — Act (Local) No. VIII of 1919 
(United Provinces Town Improvement Act), schedule, 
paragraph 10, clause (S)— Improvement Trust— Valuation 
of land acquired for purposes of a Trust. 

Held (1), that the correct interpretation of section 23, 
sub-section (1), clause (1) of the Land Acquisition Act, 1894, 
as amended by paragraph 10, clause (3) of the Schedule to the 
United Provinces Town Improvement Act, 1919, is that the 
market-value of the land to be acquired is to be calculated 
exclusively in accordance with the use to which the land is 
being put on the date on which notice issues under section 29 
or section 36 of the United Provinces Town Improvement 
Act; and (2) that where on such date the land to be acquired 
IS not being put to any use, its market-value may be nil. 

The facts of this case were as follows ; — 

Some thirty years ago, one Makhan Lai of Cawn- 
pore purchased five and a half bighas odd of land on the 
outskirts of Cawnpore. In course of time about half 
of this land was leased out to petty tenants to build huts 
on; some of the remainder was leased to a man who had 
an oil-mill on it, and the rest, being apparently land 
with scattered trees on it, was not used at all; it was 
neither cultivated nor let. About the year 1921, the 
Improvement Trust of Cawnpore started proceedings for 
the expropriation of this land under the provisions of 
the Land Acquisition Act, 1894. There was a dispute 
M to the valuation, which culminated in an appeal to the 
High Court. The High Court on this appeal assessed 
the value of the land, according to the provisions of sec- 
tion 18 of the Act, at twenty years’ purchase of the rental, 

'Application for review of judgement in First Appeal No. 109 of 1923 . 
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amounting to Es. 13,881-4-0, plus 15 per cent, for 

compulsory acquisition, plus some other small items.* seoebiabt 
S ubsequently an application for review was presented by pm tou 
the respondent upon the main ground that the court had ® 
omitted to consider that the case was really one with 
which the United Provinces Town Improvement Act, 

1919, was concerned; that that Act had amended the 
Land Acquisition Act, 1894, in a material particular 
regarding the system of valuation so far as the United 
Provinces were concerned, and, therefore, the valuation 
arrived at by the High Court, being based on the Act 
as unamended, was incorrect. 

This application came before a Bench consisting of 
Lindsay and Sulaiman, JJ., who asked for a reference 
tq a FuU Bench of the matters set out in the.heginning of 
that Bench’s judgement. 

On this reference — 

Pandit Uma Shankar Bajpai, for the applicant. 

Dr. Kailash Nath Katju, for the opposite party. 

The following was the decision of the Full 
Bench : — 

Lindsay, J. : — There are two questions referred to 
this Full Bench for decision, namely : 

(1) What is the correct interpretation of section 23, 
sub-section (1), clause first, of the Land Acquisition Act 
(Act I of 1894) as amended by paragraph 10, clause (3) 
of the Schedule to the United Provinces Town Improve- 
ment Act, 1919 (United Provinces Act VIH of 1919) 
and (2) how is the law as so interpreted to be applied 
to a case where at the material date the land to be ac- 
quired was being put to no actual use? 

As regards the first question it is at once apparent 
that the amendment above referred to materially affects 
the scope of the first clause of section 23, sub-section (1) 
as originally enacted, for the market- value of the land 

*See 25 A.L.J., 137. 
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which has now to be taken into consideration is the 


according to the use to which the land 
FOB iNDu was put at the date with reference to which the market- 
is Council jg ^jg determined under that clause’ ’ . 


C. 

KAKHAJ^ 

Das. 


Lindsay, 


F 


In the cases to which section 23, sub-section (1), 
clause first, has been applied it has always been held that 
the potential value of the land should be taken into 
account. To quote from the Judgement of the House of 
Lords, in Fraser v. City of Fraserville (1) : “The seller 
is entitled to the value to him of the property in its actual 
condition at the time of its expropriation, with all its 
existing advantages and with all its possibilities, exclud- 
ing any advantage due to the carrying out of the scheme 
for the purpose for which the property is compulsorily 
acquired.’’ These principles cannot be applied to 
cases arising under the United Provinces Town Improve- 
ment Act, for, as pointed out, the expression “market- 
value’’ has under this Act a narrower meaning. “Mar- 
ket-value” is to be assessed in accordance with the use 
to which the land is being put at the date when the notice 
issues imder section 36 of that Act. 

It is, therefore, not possible for the purposes of this 
Act to take into account any potential value of the land; 
no valuation can be made with reference to what has been 
called “the most advantageous disposition of the land”. 

The consideration of potential value being excluded, 
the question is what factors can be considered when 
assessing the market-value according to the use to which 
the land was put at the material date. 

The basis of compensation should be the value to 
the owner at the date of the notification, and primd facie 
this would depend upon the profit which on that date the 
oiraer IS deriving from the land, and that profit could be 
estimated from the use to wLich, at that point of time, 

(1) (1917) A.C., 187 (194). 
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the land was being actually put. No great difficulty 
could arise in dealing with a case where, at the material 
date, the land is actually being used. 

But what is to be said in a case where on this date 
the land is not being used for any apparent purpose which 
can bring in profit to the owner? Is it to be taken that 
in the absence of immediate profit the land is of no value 
to the owner, that its market-value is nil and that, in 
consequence, the Improvement Trust can expropriate the 
owner without paying him compensation? 

That is a conclusion to be avoided, if possible, for 
it involves the inference that the Legislature has con- 
ferred upon the Trust authorities a power of confiscation. 
There is no express provision to the effect in the Act. It 
remains to be considered whether the existence of a 
power of confiscation must be inferred by necessary im- 
plication : — 

“The market-value of the land shall be the market-value 
according to the use to which the land was put at the date 
with reference to which the market-value is to be determined 
under that clause.” 

The language of the section is rigid. The govern- 
ing words are “according to the use to which the land 
was put, etc. ’ ’ . The determining factor is the actual use 
of the land at the date in question, and any use of the 
land prior to that date is to be disregarded. 

In view of this phraseology it appears to be impos- 
sible, for the purpose of assessing the market-value, to 
resort to any other facts such, for example, as the history 
of the land, its physical features or its situation; for 
while data of this nature might otherwise be of weight as 
indicating the value of the land to the owner, they could 
only be of service in estimating a potential value based 
upon the use to which the land might most profitably be 
put. But the section expressly excludes all consideration 
of potential nse hj laying down that t^e doterniining 
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factor in the assessment of the market-value is the actual 
SBCBKTAmr use to which land is being put on the date of the notifica- 
tion : and from this the conclusion appears to be that 
ra intentionally or through inadvertence the Legisla- 

Makhah ture has declared that in certain conditions the market- 

JDas. 

value of the land on the material date may be nil. 

It need hardly be pointed out that such an enact- 
Ltndtay, j. jg fraught with much possible hardship to owners 
of property which has become subject to the operation of 
the Act. Lands of great value may, from a variety of 
causes, fall temporarily out of use. Agricultural land 
may have to be left fallow for a season or two in order 
that it may recover productivity. Or the owner of a 
valuable site acquired for a building scheme may have to 
suspend the execution of his project in order, for example, 
to contest in court a claim to a right of way over the land. 
In either case the owner is liable to be expropriated with- 
out compensation if a notification issues under the Act 
while the land is not being put to actual use. 

It is difficult to imagine that cases of this kind were 
in contemplation when the Act was passed, but the langu- 
age of the Act, as it stands, must, if followed, lead to 
these results. It must he left, therefore, to the Legisla- 
ture to declare whether it was intended to invest the Im- 
provement authorities with this power of confiscation, or 
to amend the Act so as to avoid the results above-men- 
tioned. 

In my opinion we must answer the two questions 
referred to the Full Bench as follows : — 

(1) The correct interpretation of section 23, sub- 
section (1), clause first, of the Land Acquisition Act as 
amended by paragraph 10, clause (3) of the Schedule to 
the United Provinces Town Improvement Act, 1919 
(United Provinces Act VUI of 1919) is that the market- 
value of the land to be acquired is to be calculated exclu- 
sively in accordance with the use to which the land is 
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Makhas 

Das. 


being put on the date on which notice issues under sec- 

tion 29 or section 36 of the United Provinces Town Im- op’^stat* 
provement Act; and (2) where on such date the land to 
be acquired is not being put to any use its market-value ®. 

- Makhas 

may be ml. bas. 

SuLAiMAN, J. : — agree. 

Mukbrji, J. : — 1 agree. 

[On receipt of the Full Bench decision the original 
Bench decided as follows : — ] 

Lindsay and Sdlaikan, JJ. : — This is a case in 
which a review of judgement had been allowed, but be- 
fore the application could be disposed of it w'as found 
necessary to refer the case on a question of law to a Full 
Bench. The Full Bench delivered its judgement on 
the 28th of June last. The case has come back to us 
for decision in accordance with the principles laid down 
by the Full Bench decision. 

The matter before us is now a matter of calculation, 
and the figures have been worked out in the presence of 
the learned counsel for both sides. It is agreed now that 
the proper amount which should be awarded to Makhan 
Das in respect of the land which has been acquired by 
the Improvement Trust of Oawnpore is Es. 10,048-4-0. 

The tribunal awarded a sum of Es. 8,609-9-6 and 
so the result is that in this Court Makhan Das has been 
given Es. 1,438-10-6 more than what was given to him 
by the commissioners. 

We allow the appeal, therefore, to the extent indi- 
cated, and we allow Makhan Das his costs in both courts 
on Es. 1,438-10-6. We also think that Makhan Das is 
entitled to interest on this sum at the rate of 6 per cent, 
per annum from the date of the acquisition of his land 
till the date of payment. A fresh decree, therefore, will 
be prepared on the lines above indicated. 

Appeal allowed. 

33 AD. 
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Before Mr. Justice Ashworth. 

In the hatteb of the DEHEA DUN-MU SSOORIE 
ELECTEIO TEAM,WAY COMPANY, LIMITED. (In 
liquid.vtion) : in the mattee of PANNA LAL (ob.jec- 
tor).* 

Company — Liquidation — Official , liquidator — Position of a 
liquidator as compared with that of the company before 
liquidation — Costs of proceedings out of court. 

liquidation gives the ofBcial liquidators a cause of action 
which the company may not by itself have possessed. 

A member of a company in liquidation is, therefore, liable 
in respect of unpaid calls, even though as against the com- 
pany the realization of such calls may have become ban’ed by 
limitation. Jagannath Prasad v. The U. P. Flour and oll 
Mills Company, Limited, (1) followed. 

Held further, that the liquidators’ claim against an al- 
leged contributory in respect of a certain definite number of 
shares would not be affected by the fact that the company had 
previously sued the contributory and had obtained, on a com- 
promise, a decree in respect of only half the number of shares. 

Held also, that costs of proceedings out of court by a liqui- 
dator in sifting claims and objections ought not to be awarded 
against the claimants or objectors. 

This was an objection raised by Eai Babadm- Panna 
Lai against an order of the official liquidators of the 
Debra Dun-Mussoorie Electric Tramway Company, 
Limited, placing him on the list of contributories in res- 
pect of 500 shares in the company. The facts of the case 
sufficiently appear from the judgement of the Court. 
Munshi Panna Lai, for the objector. 

Dr. Kailas Nath Katju, for the official liquidators. 

Ashwoeth, J. : In this case Eai Bahadur Panna 
Lai objects to an order of the official liquidators contain- 

♦Miscelianeons Case No. 96 of 1926 
a) 0916) I.L.E., 88 All., 347' 
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ed' in their report dated the 10th of November, 1927, 
that his name shall be placed on the list of contribu- 
tones as a person liable to contribute to the assets of the 
the company with respect to the shares purchased by^SsooMB 
him and for which his name still stands in the books 
of the company. Those shares are -500 in number. Compasv, 

On behalf of Kai Bahadur Panna Lai, Mr. Panna 
Lai, advocate, appears. He has put in, on the 21st of 
November, 1927, a statement of his objections containing 
four paragraphs. He has, however, admitted that he is 
not in a position to contend that this Court cannot go be- 
hind the compromise decree of the year 1924, in view of 
recent decisions of this Court on the matter. He, there- 
fore, confines the objection to two grounds. The first 
ground is that his client, even if entered as a contribu- 
tory, should only .be entered as one in respect of 250 
shares. His argument is that more than three years have 
elapsed since the call of 50 per cent of the shares sub- 
scribed to by his client, and that the company and the 
official liquidators are barred by the law of 
limitation from now calling up 50 per cent. 

This argument appears to me to be settled by 
various decisions both of the English courts 
and of the Indian courts. I need only refer to a Division 
Bench decision of this Court, Jagannath Prasad v. The . 

U . P. Flour and Oil Mills Compayiy, Limited (1). It was 
there held that a member of a company is liable in respect . 
of unpaid calls, even though as against the company the 
realization of such calls may have become barred by limi- 
tation. 

The second point taken is that the putting of Mr. 

Panna Lai’s name on the list of contributories or the 
retention of his name on that list amounts in effect to 
the enforcement of the claim for subscription of half the 
500 shares, and it is urged that this claim is barred under 

(1) (1916) I.L.R., 38 A!l., 347. 
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the law of res judicata. It is said that the compromise 
decree of 1924, referred to above, was arrived at in pur- 
suance of a suit by the company against Mr. Panna Lai. 



In thr decree of 1924, referred to above, was arrived at in nur- 

MATTEli OF P * T • ^ 

OTB auance of a suit by the company against Mr. Panna Lai. 
mobk’ The argument is that if this Court can go behind the com- 
promise decree, it must be deemed that this suit was 

Limitfd. 


promise decree, it must be deemed that this suit was 
withdrawn without any liberty to bring another suit. 
Tlie answer to this is that it is not the company which is 
now claiming contribution by Mr. Panna Lai, but the 
official liquidators. Liquidation gives the official liqui- 
dators a cause of action which the company may not itself 
have possessed. Just as a claim, if brought by the com- 
pany, might be held to be barred by limitation, but not 
if brought by the official liquidators, in the same manner 
a claim which might be held to be barred by the Civil 
Procedure Code if brought by the company, can be pre- 
ferred by the official liquidators under the provisions of 
the Companies Act. Apart from this, however, I am not 
prepared to admit that the fact that in law the liquidators 
01 the court can go behind a decree can be deemed to pro- 
duce the same effect as if the suit in the course of which 
the decree was obtained had been withdrawn. This ap- 
pears to me an impossible fiction. The suit was not 
withdrawn, but was decided; but the court and the liqui- 
dators can ignore the decision. The nearest analogy 
would be a case that was still pending. It is impos- 
sible to suggest that a pending case can operate in any 
way to preclude the decision of a matter by another 
tiibunal, provided that that other tribunal has power 
to decide the matter notwitlistandiug its having been 
raised in the other court. 

^ For the above reasons, I dismiss this objection and 
a im the action of the official liquidators in placing the 
name^ of Eai Bahadur Panna Lai on the list of contri- 
butories and in showing against his name 500 shares. 
Costs of this application or objection, whichever it be 
called, will be borne by Rai Bahadur Panna Lai, obiec- 
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tor, according to the ordinary scale in civil cases. The 
counsel for the official liquidators asks that- they may be 
given special remuneration for the labour performed b)’ 
them in sifting this claim out of court. I am of the 
opinion that ■primd facie this remuneration cannot be re- 
quired to be paid by Mr. Fauna Lai. I am told that there 
are instances where this has been done, but, in the ab- 
sence of authority or proof of practice, I am unable to 
decree such remuneration as costs. It appears to me 
that it would be opening a very wide question if costs 
could be obtained by the official liquidators in respect of 
out of court proceedings. I make no order, therefore, 
as to this remuneration, but the official liquidators can 
apply in the ordinary way for special remuneration from 
the company’s assets. 


1927 


In thb 

3J.ATTiIR OF 
THE 

T>ehea Dun- 
Mlssooeie 
Electrhj 
TraMWA¥ 
tefPANX, 
IjISHTED. 


Objection disallowed. 


APPELLATE CIVIL. 



Before Mr. Justice Lindsay and Mr. Justice Sulaiman. 
KESAR KUAR (defend anti v. KALLU RAM (plaintiff) * 

Zamindar and tenant — Co-parcenary mahal — Position of a. co- 
parcener not incompatible icith that of a tenant. 

There is nothing in law to prevent a co-sharer in a co- 
parcenary mahal from having tenant rights of any kind and 
being liable to the payment of rent either to another co-sharer 
or to the general body of co-sharers, and if a tenant subse- 
quently acquhes proprietary rights in the land, his tenancy 
does not automatically come to an end in its entirety. Maha- 
Mr Singh v. Ahsanullah (1), Abnl Hasan Khan v. Bhura 
and Jamna Prasad Rai v. Damri (3), followed. 

^Secona Appeal No. 481 of 1926, from a decree of E. Bennet, District 
Judge of Agra, dated, the 25^1 of November, 1925, reversing a dwree of 
Irfan Ali Beg, Assistant Collector, First Class of Agra, dated the 8th of 
September, 1921. 

(1) Weekly Notes, 1901, p. 53. t2) Weekly Notes, 1906 p. 226. 

(3) (1914) ‘VoL I, Unpublished Decisions of the Board of Bevenue, p. 77. 
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The facts of this case sufficiently appear from the 
jiKlgement of the Court. 

Dr. Kailas Nath Katju and Mimshi Benod Behan 
Lai, for the appellant. 

Munshi Kamla Kant Varma, for the resiiondent. 

Lindsay and Sulablan, JJ. ; — This is a defendant’s 
appeal arising out of a .suit for arrears of rent brought bv 
Kallu Earn against Musammat Kesar Ivuar. The suit 
ivas dismissed by the Assistant Collector, but on appeal 
it was decreed by the District Judge. His findings on 
some of the points were not clear. Accordingly, a former 
Bench of this Court framed three issues and remanded 
the case with directions that the learned Judge should 
dispose of the case on the lines indicated by the issues. 

The learned District Judge has upheld his former 
decree. 

The plots in dispute were recorded as the tenancy 
of one Sri Bam and, on his death, were recorded in the 
name of his widow, Musammat Kesar Kuar. Kallii 
Ram was recorded as the lambardar and the proprietor 
of the mahal in which these plots are situated. In 1917 
there was a dispute between the parties in the civil court 
and the matter was referred to the arbitration of thi’ee 
arbitrators and an award was pronounced on the 31st of 
May, 1918, followed by a decree of the civil court 
Under this decree Musammat Kesar Kuar was given a 
half share in the proprietary interest in the mahal. 

The learned District Judge has found, and his find- 
ing is one of fact, that the defendant has failed to prove 
that she had any proprietary interest in the mahal prior 
to the award of 1918. She must, therefore, be treated 
as a tenant of the plots prior to that date. Since then, 
lowever, she has become a co-sharer entitled to an equal 

share with Ealiu Earn in the proprietary interest in the 
mahal. 
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The leai'ned District Judge has given the plaintiff 
a decree for half the amount of rent due on account of ^esar 
these plots, holding that the tenancy to the extent of one r. 
half has become merged in the proprietary interest ac- 
quired by Musammat Ivesar Ivuar since the award. 

The point which has been urged before us on behalf 
of the appellant is that having become a proprietor in the 
mahal she has ceased to be a tenant, and the only remedy 
now open to the plaintiff is a suit for profits in which the 
rent could be taken into account and adjusted. It is fur- 
ther urged that a person cannot both be a zamindar and a 
tenant in one and the same mahal. But there cannot be 
a complete merger of two rights unless the two are co- 
extensive. We are of opinion that this point is conclud- 
ed by a series of authorities, which it is not now possible 
to disturb. We may refer to the case of Mdhahir Singh 
V. AhsanuUaJi (1), followed subsequently in S.A. No. 303 
of 1918, decided on the 28th of February, 1918, and 
Abnl Hasan Khan v. Bhura (2). We may also mention 
that the Board of Eevenue has accepted the same prin- 
ciple, as shown by the case of Jamna Prasad Rai v. Damri 
(3). All these cases are authorities for the proposition that 
there is nothing in law to prevent a co-sharer in a co- 
parcenary mahal from having tenant rights of any kind 
and being liable to the payment of rent either to another 
co-sharer or to the general body of co-sharers, and that if 
a tenant subsequently acquires proprietary' rights in the 
land his tenancy does not automatically come to an end in 
its entirety. 

In view of these authorities we are of opinion that 
this appeal must be dismissed. 

The result, therefore, is that this appeal is dismissed 
with costs. 

Appeal dismissed. 

■(1) W'eefcly Notes, 1901, p. 53. &) Weekly Notes, 1906, p. 2*26.- 

(3) (1914) 'ToI. I, Unpublished Decisions of the Board of Eevenne* p. 77. 
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Before Mr. Justice Ashworth. 

In the mattes op SBI YOGASHEAM PHAEMACY, JjI- 
MITED (In liquidation) : in the mattei^ op MOHAN 
- LAL MEHTA (Petitionees).* 

Act No. VII of 1913 {Indian Companies Act), section 215 

Company— Liquidation— Power of court in a voluntary 
liquidation to stay execution of decrees against the com- 
pany. 

Held, on a construction of section 215 of the Indian Com- 
parues Act, 1913, that the court has power, in a voluntary liqui- 
dation, to stay further proceedings in execution of decrees ob- 
tained against the company prior to the resolution for volun- 
tary liquidation, though that is a power which in a compulsory 
liquidation does not exist, because the statute itself forbids 
execution being taken out. .Anglo-Baltic and Mediterranean 
Bank V. Barber and Co., (1) and Black and Co’s Case (2) re- 
ferred to. 

The facts of this case sufficiently appear from the 
judgement of the Court. 

Babu Indu Bhushan Banerji, for the applicant. 

Ashworth, I. This is an application for stay of 
execution of two decrees obtained against a company in 
voluntary liquidation. The decrees were obtained a few 
days before liquidation was resolved upon by the com- 
pany. It is said that there are only these two decrees 
against the company, and that the assets of the company 
have only realized Es. 800, while the liabilities of the 
company amount to Es. 6,000. These decrees together 
amou^Qt to ]ust over Es. 100. No one appears for the de- 
cree-holders. 


T j- application is made under section 215 of the 
Indian Companies Act, which reproduces word for word 
section 193 of the English Act of 1908. It enacts that 


*M:i.5cenaiieoHs Case. No. S89 of 1927. 

(1) (1924) 2 K.B., 410. (2) (i872) 8 Ch. App., 254. 
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the liquidator may apply to the court to exercise any of 
the powers which the court may exercise if the company 
were being wDund up by the court. I have asked tlie 
liquidator to explain w^hat is the powder that he washes 
this Court to exercise, and in what section of the Act that 
power is described and defined. He refers to sections 
169, 171 and 232 of the Indian Companies Act. Section 
169 does not apply, as it relates to a power to be exercis- 
ed by the court to restrain proceedings against the com- 
pany between the date of a petition for winding up and the 
date of an order for winding up. To apply this section 
to a voluntary liquidation we must regard the resolution 
of the company to wind up as equivalent to an order for 
winding up. The section, therefore, applies to an earlier 
stage of the proceedings than the present one. As re- 
gards section 171, it provides that no legal proceedings 
shall be proceeded with against the company except by 
leave of the court. This section appears to me to give 
the court power to grant leave, but not to give the court 
power to refuse leave. The latter power is unnecessary, 
because the section of itself imposes a statutory bar on 
proceedings against the company. The same remarks 
apply to section 232. It does not appear to me, therefore, 
that under section 215 of the Companies Act, strictly 
construed, the court could issue an order staying execu- 
tion against the company. On the other hand there is 
authority for holding that section 193. of the English 
Companies Act will entitl? a court in a case like this 
to stay execution proceedings. It was held, in the case 
of Atiglo Baltic and Mediterraneayi Bank v. Barber and 
Go. (1), that there is a general practice of staying execu- 
tion when a company is in voluntary liquidation for the 
reason that the execution, if allowed, would necessarily 
interfere with the distribution of the assets pari passu. 

(1) (1924) 2 Z. B., 410. 
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19-27 Indeed, it was remarked bv Lord Selborne in Black and 
~ ^ — Co's Case (1) that section 138 had the effect, wdiere appli- 

made to the court, of making applicable to 
YoGASHEAir voluntary liquidation all the powers of the court exercis- 
case of liquidation by the court. It follows 
that the intei-pretation given to section 193 by the 
English courts, and acted on invariably in practice, is 
that this section will give the court the power in a volun- 
tary liquidation to stay furtlier proceedings, though that 
i.s a power which in a compulsory liquidation does not 
exist, because the statute itself forbids execution 
being taken out. As section 215 of the Indian Act is in 
the same words as section 193 of the English Act, I con- 
sider that I am entitled to interpret it in the manner in 
which it has been interpreted by the courts in England. 

For these reasons I consider that I have power to 
giant the application, and that it should be granted. Ac- 
cordingly I direct that the relief, as prayfed for in this 
application, be granted. This order is ex parte. 

Application granted. 
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Before Mr, Justice Sidaiman and Mr, Justice Kendall, 

GOSHAIN SHEO GHULAM PUEI (Plaintiff) r. SHIAM 
LAL BHAGAT (Defendant).^ 

Math — Dasnami Goshains — Succession — Custom of the order 
— Alienations made by a maliant — No presumption of pro- 
perty being trust property. 

According to the custom of the order of ascetics known 
as Dasnami Goshains, wdien once a person has been received 
into the order, no tie of relationship remains between him 
and Iiis natural relations, and neither can succeed to the pri- 
vate property of the other. Ramdhan Puri v. Dalmir Puri (11, 
followed. 

The rules of succession and devolution prevailing in a 
particular math are governed by the particular customs which 
apply to it. 

Properties belonging to a inath of the order of Dasnami 
Goshains had descended from guru to chela for several genera- 
tions, but from 1874 to 1922 the maliants of the math had been 
exercising rights of private ownership over some of them by 
making usufructuary mortgages. There was no reliable evi- 
dence that the properties so alienated w^ere trust properties. 
Held, that there was no legal presumption that these proper- 
ties w^ere trust px^operties, and such alienations could not be 
contested by a chela of the guru who had made them. Indar 
Shigh V. Fateh Singh (2), distinguished. 

These were two first appeals, Nos. 489 of 1924 and 
141 of 1925, arising out of two distinct suits which were 
tried together. The plaintiff in both the suits claimed 
to be the* disciple and the spiritual successor of the late 
Goshain Eup Puri, who w^as the mahant of the math of 
Sawdhari Puri. His case was that the deceased under 
two sale-deeds, dated the 21st of October, 1919, and the 
13th of January, 1922, ti^ansferred the property in dis- 

^First Appeal No. 489 of from a decree of Iftikhar Hiisam, 

Additional Subordinate Judge of Ballia. dated the SStb of September, 1924. 

(D (1909) 2 Indian Cases, 385. (2) (1920) 1 Lab., 540. 
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pute in these cases to the contesting defendant and his 
wife in order to pay off certain amounts due to previous 
mortgagees; that these properties were part of the math 
property, and there was no legal necessity for their trans- 
fer. The defendant contested the claim by denying that 
the plaintiff was the chela of the deceased and denying 
that the property was trust property. There was also a 
plea that there was legal necessity for the alienation. 


The court of first instance found most of the issues 
in favour of the plaintiff. It held that it was proved that 
the plaintiff was the lawful chela of deceased Goshain, 
that the sale was for consideration and without any legal 
necessity and that there was no force in the defendant’s 
plea that the suit was barred by section 42 of the Speci- 
fic Belief Act. It, however, held that it was not shown 
that the property belonged to the math or appertained 
to It and that it was trust property which the deceased 
could not transfer. On these findings it dismissed both 
the suits. The plaintiff appealed. 


_ Dr. Surendra Nath Sen, Mr. B. Malik and Munshi 
Afudhia l\ath, for the appellant. 


Bandit A. P. Pande, for the respondent. 

The judgement of the Court (Sulaiman and Ken- 
dall, -JJ.), after reciting the facts as above, thus conti- 
Liain point before us is whether the proper- 
ties covered by the sale-deeds were part of the trust pro- 
^rty belonging to the math. There was some oral evi- 
ence e in the court below, consisting of statements of 
xwtnesses based mainly on hearsay to the effect that these 
properties belonged to the math. 

[The evidence was discussed and found not sufficient 

werr^r? ft properties in question 

were in fact trust properties.] 
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The learned advocate for the appellant has nest con- 19-2; 
tended that having regard to the fact that these proper- gosh.«x 
ties have descended from guru to chela for several genera- gh^m 
tions and that it is found that there is some nucleus of 
trust property, it should be presumed that the succession Shiaji 
in the spiritual line took place because these properties Bhagat. 
were trust properties. 

The mahants of this math are Puris and belong to 
one of the Dasnami Goshains, an order founded by the 
famous Shankaracharya. As pointed out in the case of 
RamdJian Puri v., Dalmir Puri ( 1 ), before a person is 
taken into this order finally a number of ceremonies are 
performed, e.g. the taking off of janeo, the cutting off 
of his chotia (tuft of hair) 'and his performing his own 
sradh. All these indicate that his connection 
with his natural family and the secular life 
is altogether severed, and he belongs completely 
to this order. This would suggest that after he 
has been taken into the order finally no tie of relation- 
ship remains between him and. his natural relations, and 
neither can succeed to the private property of the other. 

No authoritj' has been cited before us to show that the pri- 
vate property which a maliant of this order might acquire 
can descend to his natural relations in preference to his 
spiritual chelas. Primd facie one would imagine that the 
devolution of both the trust property and the private pro- 
perty would be in the spiritual line. It cannot be doubt- 
ed that the rules of succession and devolution prevailing in 
a particular math are governed by particular customs ap- 
plicable to it. It cannot be denied that a mahant might 
acquire private property with his own monej^ but such 
property also could not be inherited by the members of 
his natural family. In view of this matter there is no' 
significance attached to the mere circumstance that the 
devolution of these properties has for several generations. 

(1) (1909) 2 Indian Cases, 



:■ 


THE LVDIAX LAW REPORTS, 


[vOL. L. 


GoSHAIiJ 

3.HEO 

fjHUIAM, 

PUEI 

'€. 

3hiam 

Lal 

Bhagat. 


been in the spiritual line. Great reliance lias been placed 
~ by Dr. Sen on the case of Tndar Singh v. Fateh Singh (1). 
But it was assumed in that case that there could be devo- 
lution on the natural heirs and it was then held that w^hen 
it was shown that property had descended from one 
mahant to another to the exdusmi of the natural heirs 
there was a presumption that the property was trust pro- 
perty. In this particular case w^e are unable to hold 
either on the evidence or on any authority that even the 
private property of any mahant could have been inherited 
by his natural heirs. 

On the one hand we have the circumstance that these 
properties were in the possession of persons wdio were the 
mahant s of this math, on the' other w^e have the undoubted 
fact that between the years 1874 and 1922 there had 
been various transfers in the form of usufructuary mort- 
gages made by the spiritual great-grandfather, grand- 
father and the father of the present plaintiff. These 
mahants had been treating these properties as their own 
properties, as if they had full disposing pow'er over them. 
In the sale-deeds wdiich are disputed in this case, Eup 
Puri asserted that these properties belonged to him and 
he was competent to transfer them. We have, therefore, 
the assertions of private owmership made by these mahants 
for so long a period, and w-e also have their course of con- 
duct during all this time. In the absence of any evi- 
dence to the contrary it must be assumed that they w?ere 
dealing with properties which belonged to them as owm- 
ers. ^ There is no presumption that they were trust pro- 
perties and the plaintiff has therefore failed to prove that 
they were part of the trast poperties belonging to the 
math. We accordingly dismiss these appeals with costs. 

Appeal dismissed. 

(1) (1920) I.L.R., 1 Lah., .540. 
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Before Mr. Justice Lindsay and Mr. Justice Banerji. 

JAI NAEAIN SINGH (Pl-Wntiff) v . MUNNA LAL am5 
OTHERS (Defendants).* 


Hindu lata — Co-widows — Separation — Alienation by one 
widow for legal necessity — Other co-tcidow’s participa- 
tion in alienation not necessary. 


I&ii7 

December, 

3. 


Two co-widows, having entered into possession of the 
property of their deceased husband, divided the same bet- 
ween them, and one of them alienated, for legal necessity, 
a considerable part of her share. Held, on suit by the next 
reversioner after their death, that the widow was competent 
to alienate for legal necessity even without the consent of 
her co-parcener. Thdkuramani Singh v. Dai Rani Koeri (Ih 
followed. Valluru v. Sasapu (2), dissented from. 


This was a suit relating to certain zamindari pro- 
perty which, had belonged to Tej Singh, who died on the 
28th of January, 1873. Tej Singh left surviving him 
two widows, Musammat Lachhmin Kuar and Musam- 
mat Ghhattar Kuar. 


After the widows obtained possession of the estate 
of their husband, they came to an arrangement by which 
they partitioned the property for the purpose of con- 
venient enjoyment, hut in course of time — ^partly to pay 
off debts left by Tej Singh and partly to meet the ex- 
penses of litigation — the wudows parted with most of 
the property. 

Musammat Lachhmin Kuar executed two mort- 
gages of the share in her possession, dated, respectively, 
the 19th of January, 1895 and the 12th of January, 
1897. The first of these mortgages was in favour of 
one Chhatar Mai, who subsequently assigned his inter- 
est to Chhatar Singh. In this document it was stated 
that Bs. 800 had been taken from the mortgagee in order 


=^First Appeal No. 130 of 1935, from a decree of Nadir Husain, Second 
Additional Subordinate Jndge of Aligarb, dated the 3rd of December, 1934. 

(1) (1906) 33 Calc., 1079. (2) (1935) 49 479. 
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to pay the revenue due for the kharif instalment for 1302 
~ fasU. It was also recited that a sum of Es. 50 had been 
received by Musammat Lachhmin Euar previous to the 
execution of the deed. By this document 4 hiswas out 
of 5 bistcas in the possession of Musammat Lachhmin 
Knar in mauza Dhori were mortgaged by way of security. 
The second mortgage was for Es. 500 in favour of the 
same mortgagee. In this document it was stated that 
she had received Es. 271 in cash for food and that the 
balance Es. 229 had been borrowed in order to pay the- 
land revenue due for the i-^an/ instalment. 

Decrees were obtained on these two mortgages and 
the property mortgaged was brought to sale. After the 
death of the sm-viving widow, Musammat Chhatar Kuar, 
in April, 1922, the present suit was brought by the then 
next reversioner of Tej Singh, Jai Narain Singh, seeking 
to set aside the sales upon the ground that the mortgages 
upon which they were based had been executed without 
legal necessity and were not binding on the reversioners. 

The court of first instance dismissed the suit, being 
of opinion that the mortgages impugned by the plaintiff 

had been executed for legal necessity and were binding on 
the estate. 

The plaintiff appealed. 

Babu Piari Lai Banerji, for the appellant. 

Dr. Kailas Nath Katju, Munshi Panna Lai and 
Pandit Shiam Krishna Bar, for the respondents. 

The judgement of the Court (Lindsay and Baner- 
Jb -JJ. , after reciting the facts, and agreeing with the 
cou^ below that the alienations made by Musammat 
_ achhmm Kuar were made for legal necessity and that 
the circumstances showed that Musammat Chhatar Knar 
WTis a consenting party, thus continued 

Me ^om6 now to the point of law which was raised 
Here but which was not It, t.. 
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deed the point is not taken in the memorandum of appeal, 
but the question being one of law we thought it proper 
to hear the learned counsel on both sides. 

Mr. Piari Lai Banerji put forward the argument that 
the alienation made by Musammat Lachhmin Kuar, 
even if it was found to have been made for legal necessity, 
could not bind the reversioners unless the co-widow joined 
in the alienation. We have already indicated our opinion 
that from the circumstantial evidence it must be taken 
that Musammat Ghhatar Kuar was a consenting party 
to this alienation, although it is certainly true that she 
did not join in executing the two mortgage-deeds of 
1895 and 1897, respectively. 

In support of his argument Mr. Piari Lai Banerji 
relied on a recent ruling of the Madras High Court in 
Valhiru v. Sasapu (1). In this case the learned Judges, 
after reviewing all the authorities which deal with the 
legal position of co-widows, have set out six propositions 
which they have deduced from the previous authorities. 
Mr. Piari Lai Banerji relies on the fifth and sixth of 
these propositions. The fifth proposition is thus stated 
at p. 486 of the judgment : — 

“Except for the limited purposes mentioned above, that 
is, during the lifetime of the alienee in a partition of the 
first kind or during the lifetime of all the co-widows in a 
partition of the second kind, there can be no alienation by 
a widow of her interest; and whether there is necessity or 
not, an alienation by one co-widow cannot bind the reversion- 
er.” 

The sixth proposition is stated in the following 
language: — 

‘Tf an alienation for necessity is to bind the reYersioners 
all the co-widows must join in it/’ 

We are not prepared to accept either of these pro- 
positions as stated. We have exanoiined for ourselves all 

(1) (19S5^ ^ 479. 

34 AD- 
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_ the case-law on this subject, beginning with Myna Baee’s 
case (1). It must be taken as well established that two 
co-widows succeeding to the estate of a deceased husband 
take the property as co-parceners in the strictest sense 
and, as such, the general rules regarding alienation 
would be that there could be no alienation by one with- 
out the consent of the other. 

The cases fall into two classes. In some of them 
the contest has been between the alienee of one co-wddow 
and the surviving co-widow. In others, there has been 
a claim put forward by the reversioner against the alienee 
after the death of both the widow's. 

It is necessary to keep these two classes of eases dis- 
tinct. We need not enter into a discussion of the cases in 
so far as they relate to claims by the survivor of two co- 
widow^s against the alienee of the other co-widow. We 
are dealing here with a claim made by the reversioner 
after the death of both the widows. Where there is a 
single Hindu widowr the reversioner is bound by any 
alienation made by her of her husband’s estate for legal - 
necessity. It follows, therefore, that if there are twn 
widows and they both join in a sale or'mortgage to raise 
money for legal necessity, the reversioners are bound, 
and they are bound because of the existence of a necessity 
which justifies the alienation. How then does the case 
stand where the two widow^s have separated for purposes 
of TOuveniently enjoying the estate left by the husband? 
Is it to be said that if one of the widows, acting under 
the pressure of legal^ necessity, is obliged to alienate a 
portion of the estate in-her possession, the reversioner is 
not to be bound ? It seems quite clear that the existence 
or non-existence of legal necessity cannot depend upon the 
consent of the othep widow. Take the case of two co- 
widows, one of whom has three daughters whom she is 
obliged to marry; her co-widow has no daughters. Or 

(1) (1867) 11 Moo. I.A., - 
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take again the case of one co-widow who is in easy cir- _ 
cumstances and who can depend upon her own relations 
for support in a time of distress, while the other widow 
has no such resources at her disposal. Is it to he said 
that because the widow who is well-to-do refuses lier 
consent to an alienation made by the other widow in cir- 
cumstances which render the alienation necessary, the 
estate is not to be bound? We do not think that any 
authority for such a proposition is to be deduced from the 
reported cases. It is no doubt true that co- widows suc- 
ceeding to the estate of their husband are undivided co- 
parceners and the general rule, of course, is that one co- 
parcener is not entitled to alienate without the consent of 
the other. It is also true that no arrangement made by 
the widow^’s for the separate enjoyment of portions of the 
estate can destroy their legal position as co-parceners. 
But is it correct to say that in no case can a co-parcener 
alienate without the consent of the other? The Hindu 
law does not say so, and in this connection we would refer 
to a passage in the Mitahshara, chapter I, section I, 
clauses 27 and 28. Clause 27 deals with the general law 
regarding the rights of disposal by one co-parcener, hut 
clause 28 declares an exception on that general rule and 
lays down that even a single individual may conclude a 
donation, mortgage or sale of immoveable property du- 
ring a season of distress for the sake of the family and 
especially for pious purposes. 

If that is the Hindu law to be applied to the ease of 
co-parceners, there can be no reason in principle why it 
should not he applied to two co-widows, who, according 
to all the decided eases, are co-parceners in the strictest 
sense, and it seems to us, therefore, that if there are two 
co-wldow's enjoying their husband’s estate as co-parcen- 
ers, one of them can, under the exception to the rule we 
have just quoted, conclude a donation, mortgage or sale 
of iinmoveable propeily during a season of distress “for 
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_ the sake of the family and especially for pious purposes. ’ ’ 
That being so, we are not prepared to accept the argu- 
ment that even where legal necessity exists an alienation 
by one co-widoW will not bind the estate unless the other 
co-widow joins in the alienation. The proposition has, 
in our opinion, been laid down far too broadly and the 
exception contained in the Mitahshara, chapter I, clause 
28, has not, in our opinion, been kejjt in mind. In the 
course of the discussion the case of Thakurmani Singh v. 
Dai Rani Koeri (1) has been referred to. That, in our 
opinion, supports the conclusion at which we have 
an-ived. ^ In that case it was held that a mortgage^by one 
widow without the consent of the other was binding on 
the reversioner to the extent that the debt secured by the 
mortgage was incurred for legal necessity. 

Holding, therefore, that there was legal necessity in 
this case and being of opinion that Musammat Lachhmin 
Euar was entitled for legal necessity to alienate this pro- 
perty without the consent of her co-widow Musammat 
Chhatar Kuar, we are of opinion that the estate is bound. 
But, as we have said, it must be taken that Chhatar 
Kuar did consent to this alienation, and while it is true 
that she did not actually join as a party in the two mort- 
gaps executed by Lachhmin Kuar, we hold that it was 
not necessary for the purpose of binding the estate in the 
nands of the reversioners that she sliould do so. 

The appeal, therefore, fails and is dismissed with 
costs. ' 

Appeal dismissed. 
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Before Mr. Ju.itice Sulaiman, Mr. Juiitice Banerji (iitd 
Mr. Justice .ishtcorth. 

IN THE MATTER OF MAKUND SAEUP.* 

.ict Ao. XI of 19'2'2 (Indian Income-Tax .let), sections 2(1) 
(a), 3 and 4 — “ .Irjricultural income” — Money-lender tak- 
ing a usufructuary mortgage of agricultural land and im- 
mediately leasing it back to the mortgagor — Rent not 
liable to income-tax. 

If a person carrying on a money-lending business lends 
money in the course of such business on the security of lands 
of which he takes a usufructuary mortgage and if he imme- 
diately leases those lauds back to the mortgagor with a 
stipulation for fixed annual payments which amount to 
a definite percentage on the sum advanced, held, that these 
annual payments should be excluded from the assessment 
of the profits and gains of his business, as being “agricul- 
tural income” within the meaning of section 2(1) (al of the 
Indian Income-Tiix Act. 1922. Partington v. .Ittorney- 
General (T). referred to. 

This was a reference under section 66 of the Indian 
Income-tax Act of 192-2. One Munshi Makund Sarup, in 
submitting his income-tax returns for the years 1925-26 
and 1926-27, did not include tlie income derived by him 
from certain usufructuary mortgages in his favour. The 
income-tax officer on this discovery came to the conclu- 
sion that such income was derived from money-lending 
business and was not -derived from landed property and 
was, therefore, liable to income-tax. The assessee ap- 
pealed to the Assistant Commissioner, who, relying ujMn 
a Full Bench decision of the Madras High Court in the 
case of Siihrat'iianya Sastrigal (reported in Mr. P. R. Sri- 
nivasam's Reports of Income-tax cases, Volume II, part 
III, p. 152), dismissed the appeal. The assessee then 

Case 605 of 1927. ' 
il) <!A69) Tj.K., 4 E. mi I. App., 100. 
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requested the Commissiouer to refer the question of law 
Mhich arose in this case to the High Court. The Commis- 
sioner made the reference asked for and formulated the 
question for consideration in the following words : 

“If a person carrying on money-lending business lends 
money in the course of such business on the security of lands 
of which he takes a usufructuary mortgage and if he imme- 
diately leases those lands back to the mortgagor with a 
stipulation for fixed annual payments, which amount to a 
definite percentage (SJ in the case cited above) on the sum 
advanced, should those annual payments be excluded from 
the assessment of the profits and gains of his business, as 
being agi-icultural income within the meaning of section 2(1) (a) 
of the Indian Income-Tax Act, 1922”? 

The reference was laid before a Bench of three 
Judges for disposal. 

Sir Tej Bahadur Sapru, Munshi Narain Prasad 
Asth ma and Munshi Sliira Prasad Sinha, for the appli- 
cant. . 

Pandit Uma Shanhar Ba}pai, ioi' the Crown. 

The judgement of Sulaiman, J., after stating the • 
facts as above, thus continued : — 

The main question underlying this reference appears 
to be whether, if the case is not that of a pure usufructuary 
mortgage, but one where there is a simultaneous grant of 
a lease of the mortgaged property to the mortgagor, so 
that the net result is that the mortgagee obtains regular 
cash payments representing interest on his capital, the 
latter is exempted from liability to pay income-tax. 

Section 3 of the Act, in the first place, makes all in- 
come, profits and gains liable to income-tax, but sec- 
tion 4 contains an exemption clause which, among other 
matters, provides that the Act shall not apply to “agri- 
cultural income.” Now agricultural income is defined 
m section 2, sub-clause (l)(fl) as being any rent or re- 
venue derived from land which is used for agricultiu-al 
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purposes and is either assessed to land revenue in British 
India or subject to a local rate assessed and collected by ' 
officers of the Government as such. And under clause 
(b) agricultural income is also income which is derived 
from such lands by agriculture. These two clauses un- 
doubtedly indicate that the agricultural income can either s 
be derived by a person who is actually carrying on agri- 
culture or cultivation, or it may represent the rent re- 
ceived by him from land which is used for agricultural 
purposes, though the person who receives the rent may 
not himself be cultivating that land. 

Tt seems necessary to clear the ground by first con- 
sidering the question whether a pure usufructuary mort- 
gagee is liable to pay income-tax. The learned advocate 
for the Crown has laid great stress on the assumption in 
the reference that the present assessee is carrying on 
money-lending business and that it was in the course of 
such business that he has invested his capital, the return 
of which is his income from these lands. It is, therefore, 
his contention that his gains are gains of business and 
not rent. It may be conceded that the profits made by 
a usufructuary mortgagee, even though arising out of the 
land mortgaged to him, are gains of his business, if he 
has taken this mortgage in the course of his business as 
an investment. But this concession does »ot necessarily 
involve an admission that such gains of business are not 
rent within the meaning of section 2, so as to exempt 
him from liability to pay income-tax. The money 
which actually comes into the hands of a pure usufruc- 
tuary mortgagee may be rent received direct from, tenants 
or may be the profits from actual cultivation. It is, 
therefore, either rent derived from land which is used 
for agricultural purposes, or is income derived from land 
by agriculture. In either ease it is agricultural income. 
It may also happen, to l>e gains of his business, but that 
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does not necessarily take him out of the exemption clause. 

In iHB I am, therefore, clearly of opinion that in the case of a 

Maktod pure usufructuary mortgagee there is no liability to pay 
income-tax. The position of such a mortgagee is very 
much analogous to that of a proprietor who is entitled to 
Suiaiman, j. Paye his name recorded in the revenue papers and is for 
the purposes of revenue courts treated as a co-sharer. 
He is also entitled to sue for arrears of rent, eject tenants 
and to enter into possession and cultivate the land himself 
as the proprietor himself could have done. He is fur- 
ther liable to pay Government revenue, which a simple 
mortgagee is not. His position is analogous to that of 
a lessee who takes a lease of agricultural lands, say for a 
fixed period on payment of some nazmna. The latter 
class of transferees cannot be liable to the payment of in- 
come-tax. It is thus clear that the income received by 
a usufructuary mortgagee is really agricultural income, 
though it just happens to be also a return for the capital 
invested by him. To hold that he is liable to pay both 
Government revenue and income-tax would be' imposing 
a double taxation, which is against the policy of the Act. 

Coming to the next question, whether, even if a usu- 
fructuary mortgagee 'is not liable to pay income-tax, a 
mortgagee, who at the same time leases'^ back the mort- 
gaged land to the mortgagor with a stipulation that there 
would be a fixed annual payment calculated on the basis 
of the rate of interest agreed upon between the parties, 
is m a worse position. It seems to me that to hold that 
such a person is liable to pay income-tax would amount 
to holding that the transaction is not that of a usufruc- 
uary mortgage but almost a simple mortgage. It is im- 
^s-i e to hold in this case that the transaction was not 
that of a usufructuary mortgage. Ho doubt the mort- 
feage-deed and the lease were executed on one and the 
same date and the cross-references in- the two documents 
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indicate that the whole transaction was settled at one 
time. Nevertheless there are certain distinguishing fea- I^- the 
tures which make the position of the pre.sent usufriictiiary 
mortgagee quite distinct from what it would have been if 
he had taken a purely simple mortgage. He has under 
the lease the right to recover rent through the revenue i'ukiman, j. 
court, which, very often, is a speedy remedy. He has 
also the security of the fixed amounts being paid to him 
regularly year after year, Avith the option of entering into 
possession on the default of such payment. If he enters 
into possession after the ejectment of the mortgagor he is 
entitled to cultivate lands himself or to let the lands to 
tenants and receive profits from them. 1 'nder these cir- 
cumstances it seems impossible to hold that the position 
of the assessee is that of a purely simple mortgagee who 
is liable to pay income-tax. 

With regard to the Full Bench case of the Madras 
High Court relied upon by the Assistant Commissioner, 

I need only say that the judgement is very brief and con- ■ 
tains no reasons in support of the view urged on behalf 
of the Crown. The learned Judges appeared to have 
assumed that the finding of fact arriA'ed at by the Com- 
missioner who had made the reference necessarily in- 
volved the result of the reference being ansAvered in the 
negatiA'e. Perhaps they 'meant to assume that the 
finding of the Commissioner, that in that case the trans- 
action Avas merely a device to evade the payment of the 
income-tax and was not in reality a transaction of usu- 
fructuary mortgage and the income was not derived from 
the land but from a business of the mortgagee, was a 
finding of fact which could not be disturbed. I am not 
saying that the remarks of the income-tax officer did 
in reality amount to a’ finding of fact. But the learned 
Judges appear to haA^e treated it as such, and on that 
assumption held that the answer must be in the nega- 
tive. 
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I am, therefore, of oiiinion that the answer to the 
question should be in the affirmative, and the annual 
payments should be excluded from assessment. 

Banerji, J. — I agree. I am of opinion that upon 
the facts of the present case the income which is derived 
by the asses.see is income which comes within the defini- 
tion of agricultural income in section 2 (1) of the Income- 
tax Act. The mere fact that the usufructuary mortgagee 
has granted a lease to the mortgagor, in my opinion, does 
not alter what in law is the effect of the document exe- 
cuted by the mortgagor in favour of the mortgagee. It 
still remains a usufructuary mortgage and in the case of 
a usufructuaiy mortgage, although it would come within 
the definition of business, it is exempted from the opera- 
tion of the Act by reason of the definition of agricultural 
income in section 4, which says that any income derived 
from any rent from land which is used for agricultural 
pur|ioses is exempted from taxation. In my opinion, in 
no case can the profit which the usufructuary mortgagee 
receives be called anything but rent derived from land 
used for agi’icultural purposes. 

Ashworth, J.- — I concur. The owner of agricul- 
tural land who leases land is admittedly not liable to 
income-tax on the rent received. A usufructuary mort- 
gagee is, for the time being, the owner of agricultural 
land, and, so long as the mortgage subsists, he is in the 
same position as an owner. The Government Advocate 
attempted to distinguish the rent paid to an absolute 
owner from that paid to a usufructuary mortgagee, by 
drawing a very subtle distinction. His argument was 
that a person purchasing agricultural land must pay the 
full market price, while a person, taking a usufructuary 
mortgage of that land will never advance the wdiole mar- 
ket price. Consequently, by reason of the mortgage, he 
obtains higher profits on the money invested than a pur- 
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chaser would, and the difference should be regarded as a _ 
profit from the business of money-lending. But the ix the 
price paid for the acquisition of land cannot affect the iSuxo' 
character of the land acquired. A usufructuary mort- 
gagee is, like the owner of agricultural land, free from 
payment of income-tax, because the land is liable to land , j. 

revenue. My researches into the history of land revenue 
have inclined me to lielieve that it is in reality a rent 
claimed by Government but collected under tlie procedure 
applicable to a tax. The exception in section 2 of the 
Income-tax Act, however, proceeds on a different assump- 
tion. It is clear that the exemption is made on the 
ground that the owner, temporaiw or otherwise, of agri- 
cultural land should not be liable to two forms of taxa- 
tion, land revenue and income-tax. 

If we concede, that a usufructuary mortgagee is not 
liable for income-tax in respect of the mortgaged land, 
provided that the land is agricultural, then the question 
referred to us amounts to this. Does it make any 
difference when by means of a lease, forming a single 
transaction along with tlie mortgage, the mortgagee res- 
tores possession to the mortgagor, and liimself, in the 
form of rent, receives a sum equal to the land revenue 
plus interest at a definite rate? The answer to this de- 
pends on whether the result of tlie two deeds could have 
been effected in toto by a simple mortgage-deed. My 
learned brother has shown that this was not the case. 

The resulfi of the execution of the tw^'o deeds Is fraught 
with consequences that would not attach to the execution 
of a simple mortgage-deed. One transaction differs 
from the other not merely in form but in substance. 

The Commissioner of Income-tax has not suggested 
in his reference to this Court that the transaction of a 
usufructuary mortgage and a lease was fraudulent, or 
colourable, or that the legal consequence of the execution 
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of both deeds can be avoided on this ground; but he has 
decision of the Madras High Court in which 
Maeunb this point is raised. 

Sabup 

There can be-no doubt that the decision by the Mad- 
ras High Court was reasonably invoked by the Income- 
Mk^orth, tax Commissioner. It appears, therefore, desirable to 
e.xamine that decision, both to see how far it is on all 
fours with the present case, and, if so, on what grounds 
dissent from it should be expressed. The main distinc- 
tion to my mind between the reference to the Madras 
High Court and this reference is that there was undoubt- 
edly forwarded to the Madras High Court an expression 
of opinion, treated by the Madras High Court as a finding 
of fact, which is w^anting in the reference to’this Court 
In that reference tlie Income-tax Commissioner had 
stated ; — 

;^The income received or receivable by the capitalist is 
not income derived from land but income derived from the 
jusiness of money-lending. It appears to me that taxing 
authorities and courts in such a case as this must look to tlm 
sulistance of the transaction. The source of the petitioner’s 
^ income is his money-lending business, and the mortgage and ' 
lease back are merely devices adopted partly to protect his 
apital and partly to secure his business from liability to in- 
come-tax. It IS evident from the drafting of sub-section 2(1) 
of the Income-tax Act fXI of 1922), that the obiect of ex- 

subjecting the 

income from land to double taxation, once in the form of 
land revenue and once in the form of income-tax.” 

On this reference the judgement of the Madras 
Court was as follows : — 

the necessarily involves that 

in ° reference should be answered 

m the negative.” 

Now the question of fact found by the Madras High 
^our was piesumably that the income assessed w'as not 
derived from land. If this finding had been stated with- 
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out reasons, it would clearly have been a simple finding ia-27 
of fact and would have precluded the interference of the ix the 
H igh' Court. It appears that the Madras High Court 
treated the reference as containing such a finding of fact, 
and so it did not discuss the question of law referred 
to us. In the present reference, on the contrary, allAshu-onh, s. 
questions that can be raised are left open. 

It appears, however, to me desirable to state that 
if the terms of the reference and the decision of the 
Madras High Court are rightly reproduced in the publica- 
tion placed before this Court, what was submitted to the 
Madras High Court was not merely a finding of fact but 
a finding of fact based upon an interpretation of the 
Income-tax Act and on a certain proposition of law, from 
both of which it is necessary to express dissent. The 
Act does not make the distinction drawn in that reference 
between income derived from business and income de- 
rived from land. The business of money-lending may 
bring in an income 'which is exempt from income-tax 
on the ground that it is derived from agricultural land. 

Nor again can the taxing authorities avoid an implication 
arising from the form of a transaction on the ground that, « 
except for a desire to escape income-tax, the transaction 
would have taken a different form, which is what is 
meant in that reference by “looking at the sxibstance of 
the transaction.” It is not unlawful to avoid, by an}' 
means not forbidden by law* rendering oneself liable to 
the payment of income-tax, though it is an offence by 
false return or by concealment to evade payment of in- 
come-tax. In this connection I would quote the remarks 
of Lord Caikns on the interpretation of a Taxing 
Statute : — 

“If the person sought to be taxed comes within the 
letter of the law, he must be taxed, however great the hard- 
ship may appear to the judicial mind to be. On the other 
hand, if the Crown, seeking to recover the tax, cannot bring 
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the subject within the letter of the law the snh,-«rf • .• 

W-er apparently within the spirit the lal the 

” “f ‘ appear to be. In ether I ZjZ 

admissible, m any Statnte, what is eailed an eanitahlf! 
smetmn. certainly sneh a oonstrnction is not adm £we 
a Taxing Statute, where you can simply adhei'p in th' 
of fte Stataite:'. P„rii„pL w cltte^ltTaUlf 

01 the above reasons I wmild concur in answerina 
the question propounded in the affirmative ^ 

By the Court.— T he order of the Court is tb.i 
anmial payments made to the mortgagee in the ftolm 
Stances mentioned in -the reference are excluded f^^’ 
the assessment of the profits and gains of h.s husiner 
as being agricultural income. It wmuld . IT ’ 
this case had three hearing.s. We fix Rg lOO ' 

fee for both .sides. The a.sessee wiT Im t' i 

the Crown. ^ "°sts from 

Referenc e answ ered in the affirmative. 

Before Mr. .Mstiee SMaiman. Mr. Justice Banerfi and 
Mr. Jiisitce AshtDorth 

: 

’ rilf VJlllZtrZZff 

“h^~"to'p:yt”er ‘ - 

i^aving been adyanc 4 t^tW 

and then followed entries of s n sa.“e date, 

and debit sides respectively 

signed. Held, oTTZtnTTt Tf" 

that the document did not eonouf + Beard of Revenue, 
ment and was properly stain ned ^ \h agree- 

of eight annas. ^ ^ of the value 

M^iscellaneoiis OasA tct/v o f - TTI ’ — — — 
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This was a I'eference under section 57 (1;, sub- 
clause (b), of the Indian Stamp Act of 1899, from the t 
S ecretary, Board of Revenue, United Provinces. The "^'shiL 
facts which gave rise to the reference are set foith in 
the judgement of the Bench before which it was laid for 
disposal. 

Pandit Uma Shanhar Bajpai, for the Crown. 

SuL.AiM.4N, B.anerji and Ashworth, JJ. : — This is 
a reference under section 57(1), sub-clause (b), of the 
Indian Stamp Act of 1899. The facts as stated in the 
reference are that a document, called a sarlihat, was 
executed by Messrs. Shiam Sundar Lai, Shankar Lai, 
agreeing to pay interest at Rs. 1-4-0 per cent, per men- 
sem. The top portion, which contained the agreement 
to pay interest, was signed by these two persons. Below 
their signatures there was a first entry of Rs. 500 as 
having been advanced to these men on the same date. 

Then followed entries of a number of items on the credit 
side and also entries of a number of items on the debit 
side. These, however, were neither totalled nor signed 
again. The document bore a stamp of eight annas. 

The impounding officer seems to he of opinion that every « 
entry of borrowing is a separate agreement and ought to 
be stamped separately. 

The document is very peculiar and is, on the facts 
stated in the reference, not like an ordinary mahajan’s 
receipt vsritten by the creditor and handed over to the 
debtor in order to be kept by him as a proof of the pay- 
ment. As the facts are stated, the entries on 1x)th the 
sides of this sarlihat are made by the debtors, Shiam 
Sundar Lai, Shankar Lai, themselves. The reference 
does not mention whether they themselves .kept the docu- 
ment or whether it was handed over to the creditors. It 
is, however, clear that there were various borrowings 
made on different dates. 
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_ There can be no doubt that the top portion of the 
document amounted to an agreement which required a 
stamp duty of eight annas. So far as that portion is 
concerned, the document is sufficiently stamped. As 
‘ regards the entries, other than the first entry of Es. 500, 
it is difficult to hold that each of them constituted a 
separate agreement in itself. Under section 17 of the 
Indian Stamp Act, instruments chargeable with duty 
which are executed are required to be stamped before or 
at the time of their execution. The wwd “executed” 
has been defined in section 2, sub-clause (12), as mean- 
ing “signed, with reference to instrument.” It is clear 
that none of the other entries was signed by the debtors. 
It cannot, therefore, be said that they w^ere separate 
agreements executed by the debtors on various dates. 
The impounding officer seems to think that the signatures 
of the executants below the top entry would govern all 
the entries that follow underneath those signatures. We 
aie unable to accejit this view. In order to be so manv 
different agreements, they should have been separately 
“executed,” which cannot be the case here when there 
Js only one set of signatures. In our opinion, therefore, 
the document does not constitute more than one agree- 
ment, and is not understamped on that ground. It is un- 
necessary for us to consider the further question whether 
the other entries amount to receipts within the meaning 
of section 2, sub-clause (23), which do not require the 
signature of any person. The reference does not state 
to whom this document wns handed over and there are 
not sufficient materials before us to come to any conclu- 
sion as to wiiether each entry amounted to a note, memo- 
landum or writing signifying or importing an acknow- 
ledgment wuthin the meaning of section 2, sub- 
clause (23). 

Our answer to the reference is that it does not consti- 
tute more than one agreement. 




Reference answered. 


ALLAHABAD SERIES. 


507 


VOL. L. 


APPELLATE CIVIL. 


Before Mr. Justice Muherji and Mr. Justice Ashicorth. 

LACHMAN CPecbee-holder) r. JAEBANDHAX (Judge- 
ment-debtor).* 

Civil Procedure Code, section 60 — Execution of decree — 
“Debts” — Attachment — Debts not yet due. 

The word “debts” as used in section 60 of the Code of 
Civil Procedure applies only to debts actually due ; it cannot 
include debts, e.g., rent, which may become due in the 
future. Pent which has not yet become due can not be at- 
tached either as a debt or as an actionable claim. Sher Singh 
V. Sri Rim (1), and Webb v. Stenton (2) , referred to. 

This was a second appeal arising out of an objection 
made by a judgement-debtor to the attachment of certain 
rent alleged to be due to him as an occupancy tenant 
from his sub-tenant. At the date of the attachment, the 
rent of which attachment was made had not Income pay- 
able by the sub-tenant, the period in respect of which 
the rent was attached being still incomplete. The judge- 
ment-debtor accordingly objected that this rent was not 
covered by the provisions of section 60 of the Code of 
Civil Procedure. The first court held that as the rent 
had become due at the date when the objection was heard, 
it was immaterial that the attachment w^as made before 
the rent had become due. It also held that there was no 
reason -why rent could not be attached in advance, i.e., 
before it became due. In appeal, the District Judge up- 
held the contention of the judgement-debtor on the ground 
that on the authority of Sher Singh v. Sri Ram (1) pro- 
fits not yet accrued due were not susceptible of attach- 
ment. 


=®=Secoiid Appeal No. 1508 of 19*16, from a decree of D. C. Himter, 
District »Tiidgre of Allahabad, dated the 15th of Jiilv, 1926, reversing a decree 
of Rnp TCishen Agha, Subordinate Judge of Allahabad, dated the 17th of 
April, 1916. 

(1) (1908) I.D.E.. 30 All., 246. (2) (1883) 11 Q.B.D., BIB. 

35ad. 


5 . 
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The decree-holder appealed. 

L-ichman Munshi Haribans Sahai, for the appellant. 
j.abb’as- Babu Piari Lai Banerji, for the respondent. 

judgement of Ashworth, J., after stating the 
facts as above, thus continued : — 

In this appeal it is submitted that this case was not 
relevant to the present facts. In that case it was clearly 
held that what was attached was a right to certain pro- 
fits which might never become due, whereas in the pre- f 
sent case there can be no question that at the date of the 
attachment there was a certainty that the rent would be- 
come due. Eeference, however, in that decision was made 
to the English case of Webb v. Stenton (1). In that case 
the Queen’s Bench held in effect that a debt involves (a) 
an obligation incurred by the debtor, and (b) a liability 
on the part of the debtor to pay for that obligation at a 
certain date. Until the obligation had been fully in- 
curred, there is no debt. “Accruing” did not mean that 
the obligation was incomplete, but merely that the date 
for payment had not arrived. “Debitum in presenti, 

■ solvendum in future.” Eent in respect of a period still 
in existence is thus not a debt at all, as the obligation is 
not complete. 

This decision equally disposes of the argument that 
this rent could be attached, if not as a debt, still as sale- 
able property, that is to say, “an actionable claim”. An 
actionable claim is “a claim to a debt, existent, accru- 
ing, conditional or contingent”. The last four words do 
not alter the situation, if there is no debt. 

It has been suggested that the “saleable property” 
is not the rent, but the title to recover it for the period in 
question. A title (unlike a debt) accrues when the in- 
strument creating it has been executed. But it is not 
the title that the decree-holder purported to attach. 

B.D., 518. 
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Moreover, an occupancy tenant cannot transfer his title 
except by a sub-lease for five years (in which case he gets 
the rent and his landholder is not prejudiced) under sec- 
tions 23 — 34 of the Tenancy Act. 

For these reasons I hold that the lower appellate 
court was correct in its decision, and would dismiss the 
appeal with costs. 

MrKERji, J. — I entirely agree with my learned 
brother that the word “debts*’ as used in section 60 of 
the Code of Civil Procedure must be confined to a debt 
in the ordinary sense of the word, that is to say, an 
■existing debt. It appears to me that the several articles 
that have been declared by the opening portion of section 
€0 as liable to attachment and sale have been given only 
by way of an illustration. The important words are, 
“all saleable property, moveable or immoveable, belong- 
ing to the judgement-debtor these are liable 

to be attached and sold. It is only by way of illustration 
that the w’ords, “lands, houses, etc.” have been added. 
If this view of mine be correct, the word “debts” could 
have been used only as illustrating what is liable to lie 
attached and sold. A person may be a debtor under a 
bond, although the money due under the bond does not 
accrue payable till a future date ; for the liability Is there 
to pay. In the present case, it cannot be said that at the 
date of the attachment the sub-lessee w-as “in arrear” to 
the occupancy tenant, the judgement-debtor. If the sub- 
lessee was not in arrear, it cannot be said that there was 
a debt due by him to the occupancy tenant. If at the 
date of the attachment, the sub-lessee was dispossessed, 
he could not be called upon to pay. His liability was not 
■complete till he had held for the required period. 

As regards the question whether the right to recover 
"the rent could or could not be attached and sold under 
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the latter portion of section 60 of the Code of Civil Pro- 
Lachma:.- cedure, I need not add anything to what has fallen from 
TAEiiA.'.-- my learned brother. 

BHAK. 

By the Court. — The appeal is dismissed with 
costs. 

Appeal dismissed. 
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Before Mr. Justice Sidaiman and Mr. Justice Kendall. ' 
MUHAMMAD NAZIR and ANOTHER (Dependants) v. ZTJ- 
LAIKHA BIBI (Pl.4intipf).* 

Act No. IX of 1908 (Indian Limitation Act), schedule . 1 , 
articles 91 and 120 — Limitation — Difference between a 
deed which is null and noid and one which is good hut 
voidable. 

'V^Oiere a deed is ab initio null and void, there is no neces- 
sity for a person who considers liimself aggrieved thereby to 
come to court promptly and haTO the deed actually cancelled 
or set aside, but where a deed is good but is voidable at the 
option of the partj' aggrieved, he must come to court within 
three years to have it set aside. 

A suit for a declaration that a transaction embodied in a 
paiticailar deed was, from its veiy inception, a .sham transac- 
tion is to be distinguished from a suit for cancellation of the 
deed and does not fall within the pinwiew of article 91 of the 
first schedule to the Indian Limitation Act. 1908. Sangawa 
V. Huehangotcda (1), Petherpermal Ghetty v. Muniandy 
Servai (2), and Jagardeo Singh v. Phuljhari (3), followed. 

The facts of this case sufficiently appear from the 
judgement of the Court. 

Dr. Surendra Nath Seti and Mr. B. Malik, for the- 
appellants. 

Maul VI Mnkhtar Ahmad and Pandit Brijmohan Lai 
Dave, for the respondent. 

« rX.E., « IXE.. S Ce.. 
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SuLAniAX and Kendall, J-J. : — This is a tlefeii- 
dants’ appeal arising out of a suit for a declaration that a HraAiMAr. 
sale-deed, dated the 26th of August, 1918, was null and v. 
void, and that the defendants had not acquired any right iiiBi. 
thereby. The document purported to be a sale-deed for 
consideration executed by the plaintiff in favour of the 
defendants. The plaintiff’s allegation was that it was a 
wholly fictitious docjiment, never intended to pass title 
in the lifetime of the plaintiff, and that no consideration 
had in fact, passed, and that the document was void ah 
initio. Both the courts below Lave decreed the claim. 

The only question of law which was raised in the court 
l>elow, and which is raised before us again, is the ques- 
tion of limitation. The defendants pleaded that the 
suit was governed by article 91 of the Limitation Act and 
ought to have been brought within three years of the 
date when the plaintiff had knowledge of the facts. The 
court below has held that the article applicable is the 
general article, namely, 120 of the Limitation Act, as 
.the suit was really a suit for declaration of title. The 
learned Judge has relied on the case of Jagardeo Singh 
V. Phiiljhari (1), though he has stated that he is not able 
to appreciate the difference between the deeds which are 
void and the deeds which are voidable. The difference 
is patent, and has been explained in numerous eases. 

Where a deed is null and void, there is no necessity for 
the party to come to court promptly and have the deed 
.actually cancelled or set aside. Where, however, a deed 
is good but is voidable and can be avoided at tlie option 
of the party aggrieved, he must come to court within 
three years to have it set aside. As jxiinted out by this 
Court in the case referred to above, a suit for a declara- 
tion that a transaction emlxidied in a particular deed was 
from its very inception a shani transaction is to be dis- 
tinguished from a suit for cancellation of the deed. The 

(1) (1908) I.L.R., a) All., 375. 
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former kind of suit does not fall within the pundew of 
article 91 of the schedule to the Indian Limitation Act. 

This view has been consistently accepted by all the High 
Courts and by their Lordships of the Pri\^ Council . We 
may refer to the ease of Sangawa v. HuchangoicJa (1) 
and the case of Petkerpermal Ghetty v. Muniandy •• 
Served (2). 

The appeal has, in our opinion^ no force and is dis- 
missed with costs. 

Appeal dismissed, ] 

Before Mr. Justice Mukerji and Mr. Justice Ashworth. 

December TELI (PLAINTIFF) V. EHADEEU TELI AND 

s' OTHERS (Defendants).* 

Civil Procedure Code, section 66— Joint Hindu family— 

Purchase at execution sale of property by father in the 
name of a stranger— Partition— Sidt by memher of family 
for possession of property so purchased. 

The father in a joint Hindu family made a purchase at ;i 

an execution sale of certain property in the name of one K, ^ i| 
who was an outsider. Subsequently, the family property 
was partitioned and the particular piece of property in ques- 
tion fell to the share of B. R, being resisted in his attempt to : 

obtain possession from K, brought a suit to have his right 
estai)Iished and for possession. Held, that the suit was barred 
by section 66 of the Cml Procedure Code. Baifnath Das v. 

Bishan Devi (3), followed. Nataraja Mtidaliyar v. Ramasami 
Mtidaliar (4), Bodh Singh Doodhooria v. Gimesli Chunder 
Sen (5h Naram Dei y. Diirga Dei (6), and Ganga Saliai v. 

Kesri (7), distinguished. 

The plaintiff sued Khaderu Teli and seyeral others 
on the allegation that he himself and the defendants 
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*Second Appeal No. 994 of 192S, from a decree of K. G. Harper,' 
Disfnct Judge, of Benares dated 'the 14th of February, 1925, reTOrsing a 
decree of A^i Ansat, Subordinate Judge of Jaunpur, dated the 5th of 



q nlr? m 33 Calc., 551. 

(o) (187-31 12 Beng., L.R., 317. (6) (1913) I.L.E., 35 All., 138. 

(7) (191-51 I.L.R,, 37 All., 545. 
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other than Khaderu Teli once formed a joint Hindu 
family. While the family was joint, Bihari Lai, the Ram Rup 
father of the defendant No. 2, as the then head of the r. 
family, purchased the property in suit, at an auction sale 
in execution of a decree, in the name of the defendant 
Iso. 1. Bihari Lai had made similar purchases in the 
names of people other than r^embers of the family, but 
no dispute arose in respect of these properties. There 
was a partition in the family, and the property in suit 
fell into the share of the plaintiff. The plaintiff was re- 
sisted hy the ostensible auction-purchaser, the defendant 
No. 1, and he therefore, brought this suit to hare his 
right established and for possession. 

The defence of Khaderu wus that he was the real 
purchaser of the property, and that section 66 of the 
Code of Civil Procedure barred the suit. 

The trial court held that section 66 of the Code of 
Civil Procedure was no bar to the maintenance of the 
suit, and that as a matter of fact Khaderu was not the 
real purchaser but that the purchase was made for the 
family by Bihari Lai, the head of the family. 

There was an appeal by Khaderu, and the learned 
District Judge was of opinion that the plaintiff had failed 
to establish that Kliaderu was not the real purchaser, 
but the real purchaser was the family consisting of the 
plaintiff himself and the defendants other than the defen- 
dant No. 1. The District Judge did not express any 
opinion as to the applicability or otherwise of section 66 
of the Code of Civil Procedure. He accordingly allowed 
the appeal and dismissed the plaintiff’s suit. The plain- 
tiff appealed. 

Pandit Ihna SJmnl-ar Bajpai and Pandit Narmadesh- 
war Prasad Upadhiya, for the appellant. 

Dr. Kailas Nath Katju and Pandit AmMka Prasad 
Pande, for the respondents. 
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The judgement of Mukbrji, J., after stating the 

Bam rcp facts as above, thus continued : — 

Teli 

khaderu ^ arguments on section 66 

" teij. and am of opinion that it completely bars the suit. 


There is no allegation of fraud in the plaint. 
There was no allegation of fraud in the lower a])pidlate 
court, and there is no allegation of fraud in the grounds 
of appeal filed in this Court. The simple position is this. 
The head of the family made the purchase on behalf of 
the family, but allowed the name of Khaderu to be en- 
tered in the sale certificate. The question is whether, 
in the circumstances, the plaintiff’s suit is barred. 

The plaintiff must accept the position that the pur- 
chase was made on his behalf as well as on behalf of the 
other members of the family. If he does not take up this 
position he has no title to the property at all. There- 
fore, he cannot escape from the position that the pur- 
chase was made on his behalf, although it was made 
through the agency of the then head of the family, Biliari 
Lai. The case, therefore, falls exactly within the 
language of section 66 of the Code of Civil Procedure. 

A large number of rulings have been quoted before 
me. One of, the cases quoted is Ndfciin Dei v. Dut^q, 
Dei (1). In this case, a widow in possession of her hus- 
band’s property made a i)urchase at an auction sale, and 
employed the defendant’s ’name as the certified purchaser. 
On her death, her daughter sued for recovery of the pro- 
perty. The question arose whether the suit was main- 
tainable. Two learned Judges of this Court' were of 
opinion that as the daughter, the plaintiff in the case, did 
not claim under her mother but under the last male 
owner, her father, section 66 of the Code of Civil Pro- 
cedure had no application. I express no opinion on the 
correctness or otherwise of this statement of law. I 
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might, hotvever, point out that, so long as the widotv isit 
lived, she represented the entire estate, and it was her eam ect ' 
purchase that was giving title to her daughter. In the 
circumstances it might be argued, with some force at any 
rate, that the daughter was claiming through her mother. 

However, as I have said, that case is entirely different 
from the case before me. Here the purchase was made 
for the plaintiff as one of the members of the family. 

The case of Baijnath Das v. Bishan Dem (I) is directly 
in point. In that case the father of the joint Hindu 
family made a purchase in the name of the defendants. 

The father having died, one of the sons sued for a declara- 
tion that the property belonged to himself and his 
brother. It was held that the suit was not maintainable. 

This case was dissented from in Nataraja MitdaJiyar v. 
Rumasami Mudaliar (2). That was a partition suit in 
which the benamidar, the head of the family who had 
made the purchase in the name of the benamidar, and 
other members of the family were parties. The question 
arose whether the suit was maintainable against the 
henamidar, and it was held that it was. That case is 
•easily distinguishable, though the learned -Judges thought 
proper to dissent from the view taken in this Court in 
Baijnath’s case. In the partition suit, the members of 
the family other than the person who was responsible for 
the benami purchase, might be given property other than 
the property in question, and the partition could go on 
without any legal bar. Then it would be a matter bet- 
ween the auction-purchaser and the head of the family, 
w’^ho was responsible for the benami purchase, to settle 
"between themselves who should get the property. Other 
cases have also been cited. Th 0 »case of Ganga Sahai v. 

Kesri (31 is quite different. There one of the three 
decree-holders executed the decree for the benefit of him- 

U) flMl) I.L.R., 42 AIL, 711. 12) (19-22) T.L.E., 45 Mad., ^56. 

(3) (191.5) 37 AIL, 545. 
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chased by the decree-holder who w^as actually taking aa 
interest in the execution of the decree. It was held that 
the purchase w^as made on behalf of all the three decree- 
holders. There can be no doubt, as their Lordships of 
the Pri \7 Council pointed out, that there w^as no question 
of benami purchase. It wnuld be difScult to see how it 
could be a benmni purchase, as the name of one of the 
decree-holders stood in the sale certificate. Another 
case, and the leading case on the point, is the case of 
Bodh Singh Doodliooria v. Gunesh Ghunder Sen (1). 
This was a case of the head of the family purchasing 
property in his own name at an auction sale. It was 
laid doun that his purchase was for the entire family and 
there is again no question of benami purchase. 

I am of opinion that, however sad may be the posi- 
tion of the plaintiff owing to the fact that partition has 
been carried out in the family, I am unable to take the 
ease out of the provision of section 66 of the Code of 
Civil Procedure and must hold, and do hold, that it is 
barred by that provision of law. 

The result is that the appeal fails and is hereby dis- 
missed with costs. 

Ashworth, J . — 1 concur. 

Appeal dismissed. 
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Before Mr, Justice Lindsaij and Mr. Justice Ashworth. 

NANNU PEASAD (Plaintiff/ r. XAZIM HUSAIX iDe- 
fendant}.* 

Civil Procedure Code, seetions 11, 96 and 100; order XLI. 
rule 35 — ^E.es judicata — Cross-appeals from a decree in 
one suit disposed of by one judgement followed by two 
separate decrees — Appeal to High Court against one decree 
only — Acf No. XI7J/ of 1879 ( Legal Praetitionefs 
Act), section 28 — Oral agreement as to setting off fees 
to be earned by the debtor against amount due on a 
promissory note. 

Plaintiff sued to recoTer Es. 3/270-15-0 as due on a pro- 
missory note executed by defendant. The defence was that 
owing to a certain collateral agreement nothing at all was due. 
The trial court found for the plaintiff to the extent of 
Es. 1,721-9-2. Both sides appealed, the plaintiff claiming 
the full amount claimed in the plaint; *and the defendant 
again denying his liability in toto. These two appeals were 
decided by one judg'ement, which reduced the amount pay- 
able to the plaintiff to Es. 1,145, and in coiisequenee dis- 
missed the plaintiff’s appeal. Two separate decrees were, 
however, prepared, and the plaintiff appealed against the 
decree passed in his own appeal, but not against the decree 
passed in the defendant’s appeal. Held, that the appeal was 
not bSrred by the principle of res judicata. 

The defence in the suit was that there was an oral agree- 
ment between the parties that the ainoimt ostensibly due on 
the promissory note should not be paid in cash, but should be, 
so to speak, “worked off” by professional services to be render- 
ed by the defendant, who was a pleader. Held, that in 
view of the distinct provisions of section 28 of the Legal Practi- 
tioners Act, 1879, this defence was not open. 

Ghansham Singh v. Bliola Singh (1). Damodar Das 
V. Sheoram Das (2), Lalla Rughoobuns SaJioy v. Musam- 
mai Asloo^ (3), Muhammad Sulaiman Khan v. Muhammad 

^Second Appeal No. 1279 of 1926, from a decree of M. F. P- Hers* 
chenreder, AdditioDal Judge of Agra, dated the 9th of Febrttaiy, 19S6, c<a- 
firming a decree .of Lakshmi Narain Tandon, Subordmate Judge of Agra„ 
dated the 12th of September, 1925. 

(1) (1923^ LL.H., 45 AIL, oC^. ri) (1907) ‘29 AIL, 7^). 

(3) (1873) m W.R., -m. 







Yar Khan (1), Mariamnissa Bibi v. Joijnab Bibi (2), Pancha- 
naia Velan t. Vaithinatha Sastrial (3), Zaharia v. Debia (4) 
Biid Ram Kirpal \\ Riip Kiiari (5), referred to. 

The facts of this case were as follows : — 

The suit was brought in the court of the Subordinate 
Judge of Agra for the recovery of Ks. 3,270-15, alleged 
to be due in respect of a promissory note executed by the 
defendant. 

The defendant, Syed Nazim Husain, who was a 
pleader in the Agra District Court, resisted the claim 
and pleaded that nothing was due from him. He ad- 
mitted in his written statement that he had executed the 
promissory note upon which the suit was brought, but 
he put forward the plea that there was an agreement 
between himself and the plaintiff that the amount en- 
tered in the promissory note was to be liquidated by fees 
to be earned by him for doing professional Timrk for the 
plaintiff. 

The result of the suit in the court of first instance 
was that the plaintiff s claim was decreed to the extent 
of Es. 1,721-9-2 with future interest at 6 per cent. 

Both parties were dissatisfied with the decree of the 
court of first instance, and there were two appeals be- 
fore the District Judge. The appeal of the plaintiff was 
numbei’ed 456 of 1925, and that of the defendant was 
numbered 510 of 1925. Both these appeals w^ere de- 
cided by one judgement, which was delivered by the 
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was come to by the learned Judge after an examination 
of the accounts put forward bv the parties respectively. Xanvc 

• ^ ‘ Peasad 

On this finding, that the plaintiff was only owed 
Es. 1,145 by the defendant, it necessarily followed that Hcsad.- 
the plaintiff’s appeal was dismissed, for, as already men- 
tioned, in his appeal he was claiming the difference bet- 
w-een Es. 1,721-9-2 allowed him by the first court and 
Es. 3,270-15, the amount of claim as stated in the 
plaint. 

After this judgement, disposing of both appeals, 
was written, twm decrees were prepared, one in the plain- 
tiff’s appeal No. 456 of 1925, and the other in the 
defendant’s appeal No. 510 of 1925. 

The plaintiff appealed against the appellate decree 
of the Additional District Judge of Agra in appeal 
No. 456 of 1925, that is to say, the plaintiff’s own 
appeal, but preferred no appeal against the decree of the 
Additional District Judge allowing the defendant’s ap- 
peal No. 510 of 1925. A preliminary objection was, 
therefore, raised by the defendant respondent that be- 
cause the plaintiff failed to put in an appeal against the 
decree allowing the defendant’s appeal in the lower ap- 
pellate court his appeal could not be heard, on the ground 
of res judicata. 

On this appeal — 

Dr. Kailas Nath Katjn, for the apiiellant. 

Mr. Ahu All (for whom Munshi Shiva Prasad 
Sinha), for the respondent. 

The judgement of Lixdsay, J., after reciting the' 
facts as above, _ thus continued; — 

We have heard much argument on this point and 
have been referred in particular to the Full Bench case 
of Ghansham Singh v. Bhola Singh (1) in which the 

(1) I.L.E., 4S AIL, 506. 
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previous decisions of this Court on this particular ques- 
tion of. res judicata were examined and many of them 
overruled. 

It is to be noticed, however, that one of the, earlier 
cases on this point, Damodar Das v. Sheoram Das (1). 
was approved, it being held by the Full Bench that it had 
been correctly decided. 

That- Avas a case for an adjustment of an account 
between the plaintiff and the defendants. The court of 
ffrst instance made a decree against which both parties 
appealed to the District Judge, who found in favour of 
the defendants. The plaintiff filed a second appeal 
against the decree which the District Judge had passed 
in the appeal brought by the defendants. He omitted 
to appeal against the decree which had been passed 
against him in his own appeal and it was argued that 
by failing to challenge the decree so passed against him 
by the District Judge he was precluded from maintain- 
ing the second appeal which, as already said, challenged 
the decree made in defendant’s favour in the lower appel- 
late court. Although the lower appellate court had 
drawn up separate decrees, one in each appeal, it was 
held by the Bench that “there was in fact but one decree 
settling the accounts between the parties”. It is said in 
the report that the two separate decrees made by the Dis- 
trict Judge Avere “duplicates”. It AA-as held that in the cir- 
cumstances there was no force in the plea of res judicata 
raised in the. preliminary objection. 

The case now before us is similar as regards the 
facts. Thei'e was one suit only and, necessarily, one 
decree onlj in the trial court. Both parties were dis- 
satisfied and the result of the trial of both the appeals 
was that the first court’s decree was modified in favour 
■of the defendant. There is this difference, however, 

O) (1907) I.L.R.., -29 All., 7.30. 
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namely, that the two decrees in this case prepared in the 
District Court are not “duplicate” decrees in the sense 
that they are both drawn in the same language. 

O O 

In my opinion this difference does not affect the 
principle observed in the case of Damodar Das v. Skeo- 
ram Das (1). 

There was but one suit, and on the pleadings the 
suit was in substance a suit for accounts and the only 


Peasad 

V. 

Nazim 

Husaih. 


Lindsay, J. 


issue was “w’hat sum, if any, is due to the plaintiff”. 


The trial court awarded the plaintiff Es. 1,721 odd, 
and the lower appellate court, having heard both the ap- 
peals, came to the decision that the sum which the plain- 
tiff was entitled to recover was Es. 1,145 only. That is 
what was decided between the parties upon the only issue 
which had to be determined and that is the res judicata — 
the adjudication of the appellate court which, so far as 
that court was concerned, conclusively determined the 
rights of the parties in respect of the matter in contro- 
versy in the suit. 


No doubt, in order to comply with the provisions 
of order XLI, rule 35, it was necessary for the low’er 
appellate court to draw' up separate decrees, but in such a 
case where there are cross-appeals from a decree in one 
suit there is, in fact though not in form, a single decree. 


I would refer here to an old case w'hich, to my mind, 
lays down the law very clearly, the case of Lalla Rughoo- 
huns Sahoy v. Mussammat Asloo (2), and I quote the 
following passage from the judgement of Phear, -J : — 

“ It is, however, obvious that when two parties to a suit 
appeal so that the one appeal is but the cross-appeal of the 
other, there ought to be only one final decree made between 
the two parties.” 

The law, in my opinion, contemplates that there 
should be 'only one decree in one suit, except in certain 


(1) (1907) I.L.E., 29 AIL, 730. (2> (1873) 90 W.R., 294. 
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eases in which the Code of Civil Procedure lajns down 
that there may or must be two decrees, one preliminary 
and one final. A suit like the one now under considera- 
tion is not one of the exceptional cases in which two 
decrees are allowed or made necessary. 


Lindsay, j. connection I would also refer to the Pull 

Bench ruling of this Court in Mxihammad Sulaiman 
Khan v. Muhammad Yar Khan (1), where it was laid 
down that the decree of the appellate court supersedes 
the decree of the first court even where the appellate 
decree merely afiirms the original decree and does not 
reverse or modifv it. 



The function of the appellate court is to determine 
what decree the court below ought to have made, and it 
follows that where the trial court has passed only one 
decree, there can be substituted for that decree only 
one decree, should the case come up in appeal. So, 
while it may be that for purposes of procedure and in 
order to formally complete the records it may be neces- 
sary in the case of cross-appeals to draw up a separate 
decree in each case, there is, in fact, only one 
and the same decree which ought to be incor- 
porated with each appellate record. Either decree, 
read, if necessar}* for purposes of interpretation, with 
the decree of the trial court ought to produce the same 
result, and in the present case that result which is the 
res judicata is that the plaintiff who was claiming 
Es. 3,270-16-0 is entitled to Es. 1,145 only. And this 
being the decision which the appellant calls in question 
in this second appeal, it appears to me that no question 
of res judicata arises at all. I would, therefore, over- 
rule the preliminary objection. 


(1) (1888) 11 All., 267. 






■ 
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Coming now to the merits of the case, we have to 
notice in the first place the plea which is raised in the 
second ground of appeal. The defendant respondent is 
a legal practitioner, and in his written statement he put 
forward, by way of defence, an agreement with the 

plaintiff that he was to be allowed to liquidate the debt , . , 

^ 1 ^ Lmdsaih J. 

owing under this promissory note by appropriating to its 
extinction various sums which were to become due to 
him for the performance of professional services on be- 
lialf of the plaintiff. The services were to be rendered 
from time to time. 

Dr. Katju has taken the plea here that under sec- 
tion 28 of the Legal Practitioners’ Act no such agree- 
ment can be set up unless it is an agreement in writing. 

Unfortunately this plea was not taken in the plead- , 
ings. It seems to have been mentioned before the 
Subordinate Judge, whose inclination apparently was 
to decide it in favour of the plaintiff, but for some reason 
or other he seems to liave changed his opinion and to 
have gone on to open up the accounts between the part- 
ies, thereby giving effect to the defence plea that such 
an agreement for the liquidation of the debt existed. 

The terms of section 28 of the Legal Practitioners’ 

Act are very clear. Uo agreement such as was pleaded 
by the defendant in his written statement could be put 
forward unless it was an agreement in writing. 

I have examined the record of the statement made 
by the defendant on oath in the trial court. He was 
asked expressly whether he could produce any written 
agreement regarding his remuneration for legal services. 

His answer was that the agreement betw'een himself and 
the plaintiff was a verbal and not a written agreement. 

That admission of the defendant, therefore, concludes 
this part of the case. In this view I need not proceed 
to examine another plea which was raised by Dr. Katju 

36 AD. 


* 
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_ on behalf of the plaintiff, namely, that the proof of such 
an agreement as the respondent set up was excluded 
under the provisions of section 92 of the Evidence 
Act. The result of this is that it must be taken 
that there was no real defence to the suit. The promis- 
sory note which was brought into suit was one of the 
14th of November, 1915, on which date the account had 
been taken between the parties and the defendant was 
found owing Es. 2,405. The defendant admits both in 
the written statement and in his deposition in the court 
that this account was taken and that he accepted the 
account as correct. It follows, therefore, that there 
should be a decree in full for the plaintiff on this pro- 
missory note. I would allow this appeal, set aside the 
decree of the lower court and direct that the plaintiff’s 
claim be decreed in full with costs in all three courts. 

Ashworth, J. — I entirely concur with the judge- 
ment of my learned brother generally and in particular 
with the following passage in it:— “The law, in my 
opinion, contemplates that there should be only one 
decree in one suit, except in certain cases in which the 
Code of Civil Procedure lays doAvn that there may or 
must be two decrees, one preliminary and one final.” 
This opinion is qualified to some extent by the following 
passage. So, while it may be that for purposes of 
procedure and in order to formally complete the record 
it may be necessary in the case of cross-appeals to draw 
up a separate decree in each case, there is, in fact, only 
one and the same decree which ought to be incorporated 
with each appellate record.” 

Now up to the present date there has never been any 
doubt expressed in the various decisions of this Court 
t ^ at where two appeals arise out of the decision in a 
single case it is proper for the appellate court to frame 
two decrees. The only question on which there has been 
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divergence of opinion is whether, /or the purposes of a 
second appeal, these two decrees so framed may be |’0_ 

T T T ' Peasab 

garded as one decree. r. 

Up to the year 1907 it appears that the Allahabad husak. 
High Court had rigorously enforced the necessity of 
separate appeals wherever there were two decrees, even j 

if those decrees niight be identical. Then came the case 
of Damodar Das v. Sheoram Das (1), wfierein it was 
’ held that if the two decrees were practically identical, 
an appeal from one of them would operate as an appeal 
from both of them. Eeliance Avas placed on a Calcutta 
case Mariamnissa Bihi v. Joynah Bihi (2) and a Madras 
case, Panclianada Velan v. Vaithinatlm Sastrial (3). 

This view was dissented from -by a decision of a 
Full Bench consisting of Sir John Stanley, Mr. Justice 
I Tudball and Mr. Justice Chamibr in Zahuria v. 

I Dehia (4). In that case it was held, relying on the 

; Privy Council decision in the case of Ram Kirpal v. Rup 

I K'uari (-5), that although section 13 of the then Code 

I did not apply to separate appellate decrees arising out of 

j one suit, still section 13 of the Code was not exhaustive 

I and the principle of res judicata applied. It was also 

i . held, overriding Damodar Das v. Sheoram Das (1), that 

! it made no difference if the two appellate decrees were 

> . identical or not; there must be an appeal from each of 

I them. The ground given was that if one of these decrees 

were altered in second appeal and the other decree were 
to stand there would be two inconsistent decrees. 

Next we have the decision of Ghansham Singh v. 

Bhola Singh (6). There was one concurrent judgement 
hy Sir Grimwood Mbars, C. J., Piggott, Walsh and 
Eyvbs, JJ. There was another judgement, agreeing 
as to the particular conclusion in the case but dissenting 

in 0907) I.L.E., 29 All., 730. (■!) (1906) LL.B., 33 Calc., IIOL 

i31 (lOOol LL.B., 29 Mad.. 3.3:5. (i) (1910) LL.B., AS AIL, .51. 

1.5) (IRAB T.L.R., 6 Ail.. 269. i6l |192:5) I.L.B., 45 AIL, 506. 
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_ as to reasons, by Sir P. C. Banerji. The majority 
belcl, overruling Zaharia v. Debia (1), that Damodar Das 
V. Sheoram Das (2j had been rightly decided, and that 
where there were two appellate decrees, practically 
identical, arising out of one suit, an appeal from one 
^ would operate as an appeal from both of them. They 
went further and held that, even if the two appellate 
decrees were different to some extent, an appeal from one 
of them would 02 )erate as an appeal from tire other to the 
extent that the two decrees were identical. It arrived 
at this conclusion by overruling the view of the Full 
Bench in Zaharia v. Debia (1) that the principle of res 
judicata aj^jffiedj for it held that the decree not a2)2)ealed 
against was not final inasmuch as “the ultimate ri.ohts 
of the parties must be adjusted and regulated according 
to the final decision of the last court of ai:)pear’ in the 
a^apeal appealed against. 

I would remark that in the present case we should 
arrive at the same decisioir as we did, if we adojDted the 
reasoning therein, l)ut we adopt a different reason. 
Botli these Full Bench decisions were indeed obiter 
dicta, so far as they decided anything other than that ' 
in the one case two appeals must lie filed and in the other 
that one anneal would suffice. In the earlier ease 
Zaharia v. Debia. there were two suits by indeiiendent 
jilaintiffs and so the question of two decrees in one suit 
did not arise, although the Bench went out of its way to 
consider the law applicable to two decrees in one suit. 
In Pie later case, Ghansham Singh v. Bhola Singh, as 
B.axer.ji, J., pointed out, the decree not ajinealed against 
could stand without affecting''the success of the other 
anneal, and so the question whether it operated as res 
judicata did not really arise. 

_ It will be seen that in none of these judgements was 

appellate decrees aris- 

(I) (1910) I.L..h., 83 All., 51. tO) (,^907 ) i.l.E., 29 A!!., 730. 
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ing out of one suit. The sole question considered vras 
whether the rule of res judicata applied. X'.r-.r 

Kow there appear to me to be two settled rules of 
law. One is that contained in sections 96 and 100 of 
the Code, — that an appeal shall lie from every decree 
passed whether by a first court or by an appellate court. 

The other rule is one not expressly declared in the Code, 
but one to be inferred from the rule of res judicata con- 
tained in section 11, and it is a iiile which has been ex- 
pressly affirmed by the Privy Council in Ram Kir pal 
V. Rup Kuari (1). It is this. A decree not appealed 
against is final, that is to say, the only method of getting 
rid of a decree is by an appeal. It ajipears to me that 
this Privy Council decision is against the view adopted 
in Ghansham Singh v. Bhola Singh that an appellate 
decree can be set aside by an appeal from a different 
decree even though that different decree be wholly or 
partly identical. No doubt there are cases in which a 
decision can be ignored, but that is only where a court 
tries a subsequent suit and has to decide a matter settled 
by a decree of another court, which court was not com- 
petent to hear the latter suit. Ghansham Singh v. 

Bhola Singh, in effect, may be said to hold that an appel- 
late court may set aside indirectly a decree arising out of 
a suit, by its decision in another appeal arising out of that 
suit. A “decree” is “a formal expression of an adjudi- 
cation”. Why should an appellate court allows a formal 
expression of an adjudication from which it dissents to 
stand, while setting it aside indirectly? It would seem 
desirable that in a second appeal this High Court should, 
where the effect of appeal from one decree is to set aside 
in part or in whole another decree arising out of the 
same suit, expressly and formally set aside that other 
decree to the extent necessaiw. It appears to be thought 
tliat it cannot do so because there is no appeal from that 

11) (1883) 6 VII., 2(5“ 
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other decree, but if the existence of the decree is ignored 
for one purpose why hold it effectual for another purpose? 
I would also iDoint out that it seems undesirable that anj^ 
formal expression of an adjudication should be set aside 
indirectly, on the ground that the substance of a decree 
and not its form is to be looked at. The provision as to 
’ the drawing up of a decree is designed to leave a clear and 
certain record. If a decree can be set aside indireetlv. 
this object is not attained. 

That the matter is one of great difficulty would -ap- 
■ pear from the fact of the very different views, taken 
in two Full Bench rulings, of this case. It appears to 
me that the view of my learned brother that there can be 
only one decree in one suit cuts away the whole cause of 
difficulty. There can be no question of res judicata if 
there is only one decree at a time in a suit. 

But there appears to be some ground for considering 
that the Civil Procedure Code recognizes more than one 
decree-in a suit. Certainly practice does. The practice 
is, where there are two cross-appeals, to frame two se- 
parate decrees. 

I will attempt to show that the Civil Procedure 
Code should not be construed to permit of two decrees 
at one time in a suit. It is true there may be a prelimi- 
nary and a final decree, but as soon as the final decree is 
passed it swallows up and cancels the preliminary decree. 
The whole difficulty in construing the Code appears to 
me to arise from the ^necessity of providing for pre- 
liminary and final decrees in the same suit. Act YIH 
of 1869, which is the first Civil Procedure Code, only 
contemplated a judgement being written when there had 
been adjudication of “the point or points” for deter- 
mination. The decree was to “bear the date on which 
the judgement was passed and to specify clearly the relief 
granted or other determination of the suit”: see sec- 
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tions 185 and 189. In that Act there was no definition 
of decree. Then we come to Act X of 1877. There a Vaxxt 
decree was defined as follows: — “Decree means the 
formal order of the court in which the result of the deci- 
sion of the suit is embodied.” In the same Code 
“judgement” was defined as “the statement given by the ^ ^ 
Judge as to the grounds of the decree by which a suit is 
determined.” These definitions clearly contemplated 
a single judgement on the whole case. The definition 
of decree in Act XIV of 1882 still more definitely indicat- 
ed that there should be one judgement and one decree for 
each suit. “Decree” was defined to mean “the formal 
expression of an adjudication, upon any right claimed, 
or defence set up, in a civil court, when such adjudica- 
tion, so far as regards the court expressing it, decides 
the suit or appeal.” And “judgement” was defined to 
mean “the statement given by the Judge of the grounds 
of a decree.” We then come to the present Code of 
1908. The definition of decree contained in section 2 (2) 
was designed, inter alia, to provide for a final and a 
preliminar}^ decree. The definition is as folloivs : — 

“Decree means the formal expression of an adjudication 
which, so far as regards the court expressing it, conclusively 
determines the rights of the parties with regard to all or any 
of the matters in controversy in the suit and may be either 
preliminary or final. It shall be deemed to include the rejec- 
tion of a plaint and the determination of any question within 
section 47 or 144, but shall not include : — 

(a) any adjudication from which an appeal lies as an 

appeal from an order, or 

(b) any order of dismissal for default.” 

Explanation . — A decree is preliminary when further pro- 
ceedings have to be taken before the suit can be completely 
disposed of. It is final when such adjudication completely 
disposes of the suit. It may be partly preliminaiy and partlv 
final.” 
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The definition of judgement remains as it was, 
~ namely “the statement given by the Judge of the grounds 
of a decree.” Now it appears clear to me that there 
was no intention, in framing this definition of decree, to 
alter the rule that a whole suit should be adjudicated, 
so far as was possible without further proceedings (i.e., 
■^■proceedings other than mere adjudication), by a single 
judgement and a single decree. Unfortunately the 
words in the definition, “with regard to all or any of the 
matters in controversy”, do not make it clear that the 
words ‘ ‘ or any ’ ’ were merely inserted because 
part of the adjudication might only justify “a prelimina- 
ry decree”. It leaves it open to the construction that 
separate questions may be decided by separate judge- 
ments and a separate decree drawn up for each judge- 
ment. The proper meaning would be better expressed 
by substituting for the words in the definition ‘ ‘with re- 
gard to all or any of the matter in controversy” the 
words “ with regard to all the matters in con- 
troversy in the suit so far as they can, for the time 
being, be adjudicated upon without further proceedings 
(other than mere adjudication).” This seeins to be 
what is intended by the provision in the Code that the 
decree shall bear the date of the judgement. If there 
could be more than one judgement at one time, this pro- 
vision would be impossible to conform with. In the 
same way if there are two cross-appeals against a single 
first court judgement, they should be settled by the ap- 
pellate court by a single judgement and a single decree. 
If we adopt this view, the question involved in the pre- 
sent case, which has been settled differently by two Higli 
Courts, would cease to exist. There could be no ques- 
tion of res fiulicata. 

My view, then, is that the Civil Procedure Code 
only contemplates a single decree at one time in anv one 
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suit. So far as any rules in the schedule provide to the 
contrary, they should be amended. So far, again, as 

' ■ r. ■ 1 • 1 SP.ElAbAU 

any practice oi tlie court recognizes more tliaii one c. 

decree in one suit, that practice should Ite discontinued. 
whether the practice is carried out in the filing of records 
or otherwise. Whenever an appellate court decides an 
appeal against a decree of a lower court, tlie appellate 
court should frame as its decree a comprehensive docu- 
ment, tvhich would remove all need or reference to any 
other document for the purpose of knowing what must 
be held to be the adjudication in the whole suit. It 
appears to me to be more desirable for the appellate 
court to frame a document settling the actual final ad- 
judication than to leave it for a lower court to do so, in 
■execution or otherwise, by harmonizing the various docu- 
ments on the file miscalled “ decrees.” A decree set 
aside by an appellate order or swallowed up by a final 
decree should have endorsed thereon this fact. 

By the Court. — The order of the court is that the 
appeal is allowed, the decree of the lower court is set 
aside and a decree will be drawn up decreeing the plain- 
tiff’s claim in full with costs in all three courts. 

Appeal allowed. 
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Before Sir Grimwood Hears, Knight, Chief Justice, and 
Mr. Justice Mukerji. 

BABUNA KUNWAE (Plaintiff) v . JAGAT NAEAIN 
SINGH AND ANO'THEE (DEFENDANTS).* 

Hindu laic — ^Mitakshara — Joint family -property — Partition 

between uncle and nephew on death of grandfather 

Grandmother entitled to a share. 

In the case of a partition between a son and a grandson 
(being the son of a deceased son) of a Hindu female, she is 
entitled to a share. Sheo Narain v. Janki Pras'ad (1) and 
Kanhaiya Lai v. Gaura (2), referred to. 

The facts of this case were as follows : — 

One Bhagirathi Singh, a Hindu governed by the 
Mitakshara law, died, leaving him surviving a widow, 
Miisammat Babuna Kunwar, a son Jagat Narain and an- 
other son, since deceased, Jai Gobind, the father of 
Sham Narain. The family possessed joint property. 
By an award, obtained at the instance of Jagat Narain 
and Sham Narain, the family property was divided 
equally between the uncle and nephew. Babuna Kun- 
war, thereupon, asked for a share, but was refused. She 
then instituted the suit, out of which this appeal arose, 
for the separation of a third share for her. Sham Narain 
alone defended the suit. His case was that the plaintiff 
was not entitled to any share under the shastras and' 
that she was possessed of considerable property, 
being her stridhan, and, therefore, she did not require- 
any other property for her maintenance. ■ The trial' 
court held that the plaintiff had no property which could’ 
support her and that, in the circumstances of the case, 
the plaintiff could not get a share and that she must 
look to her son, Jagat Narain, for her support. The* 
plaintiff appealed. 


Apoeal No. 328 of 1924, froni a decree of "Ra] Bebari Lai, Sub- 
ordinate Judge of Ghazipur, dated the 29th of May, 1924. 

m (1912) T.L.R., 34 AH., SOS. (2) (1924) I.L.B., 47 AH., 127. 
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On this appeal — 

Dr. M. L. Agarwala and Munslii Kamla Kant 
Varma, for the appellant. 

Dr. Surendra Nath Sen and Mr. B. Malik, for the 
respondents. 

The judgement of the Court (Me.ars, C.J., and 
Mukbrji, J.), after stating the facts as above, thus con- 
tinued : — . 

No attempt has been made, on behalf of Sham 
Narain, to support the decree of the court below on the 
ground that the plaintiff possessed property sufficient for 
her maintenance. The only question which we have to 
decide in this appeal is whether in the case of a partition 
lietween a son and a grandson of a female, the latter is 
entitled to a share, the grandson being the son of a son 
who is other than the surviving one. 

The learned Subordinate Judge was of opinion that 
the present case was governed by the Full Bench case of 
Sheo Narain v. Jariki Prasad (1). In that case the facts 
were materially different, inasmuch as the partition was 
between the female claimant’s son and his own sons. 
The learned Judges pointed out that there were two texts 
of the sage YajnanaPkya relied upon by the author of 
Mitakshara and these considered only two cases of parti- 
tion. One case was when the father was alive and the 
partition proceeded in his lifetime and the other case was 
when he was dead and the descendants proceeded to di- 
vide the property among themselves. In the former 
case, they pointed out, the “father’s wife” took, as such, 
a share. In the latter case, the “mother” took as such 
a share. It was further stated that Vijnaneswara did 
not contemplate the case of a partition between a father 
and his owm sons, and did not provide for a share for 
the father’s mother in such a ease. The ease before us 

(1) (1912) 84 AIL, 506. 
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_ is, clearly, not the same as was submitted fo-r the consi- 
deration of the Full Bench. Here, as already stated, 
the partition is between a grandson and paternal uneie of 
the grandson. The case falls within the four corner, s 
of the text which contemplates a partition ‘ ‘on the death 
of the father”. Colebrooke in his translation of the 
Mitaksliara translates the text of Yafnavalkya bearing 
on the point in the following language : ‘‘Of heirs divid- 
ing after the death of the father let the mother also take 
an equal share”.. Probably a better translation would 
be as follows ; “When there is a partition on the death 
of the father let the mother take an equal share’ ’ . It is 
agreed on all hands that if this text applies, the plaintiff 
would be entitled to a third share. In our opinion there 
can be no doubt that this text is directly applicable. 
Although, strictly speaking, in a joint Hindu family 
governed by the MitaksJiara law, every male member in 
the family is the owner of every portion of 
the joint family property, still it is the head 
of the family who is supposed to “own” the 
entire property. The passage quoted above occurs 
after Vifnaneswara has discussed the separate and joint 
family properties. It seems to us to be clear that when 
he was speaking of the division of father’s property, he 
was speaking both as regards the separate and the joint 
family property. The only question material, therefore, 
is vdio is the person that should be called the father in 
the present case. The point seems to us to be so- clear 
as not to admit of any two opinions. Sham Harain and 
•Jagat Narain, when they divided the family property, 
did hot seek the division of J ai Gobind’s property. Sham 
Harain, stepping into the shoes of Jai Gobind, claimed 
an equal share with J agat Harain. -T agat Harain’s father 
Bhagirathi was therefore the father on whose death the 
partition has taken place. In this view^ the plaintiff, 
as the mother of -Jai Gobind and Jagat Narain, would be 
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entitled to a share equal to that of her sons. Thus she _ 
would be entitled to a third share in the property. 

The case of Kanhahja Lai v. Gaura (1) has been 
brought to our notice. In this case the grandsons of one 
Nam Sukh, by his only son Chhunni, claimed a parti- 
tion between themselves. The question was whetlier 
Nain Sukh’s widow (the grandmother of the claimants 
for partition) was entitled to a share. It was held that 
she was. The ease of Sheo Narain Janki Prasad (2) 
was distinguished. But we need not consider that case. 
It may or may not support the case of the plaintiff be- 
fore us. We are of opinion that on tlie text quoted in 
the Full Bench case aforesaid, the plaintiff is entitled 
to the share claimed. 

We allow the appeal, .set aside the decree of the 
court below and decree the plaintiff’s claim for a tliird 
share. The contesting defendant will pay the appellant’s 
costs in both the courts. 

Appeal alloired. 

Before Mr. Justice Lindsay and Mr. Justice A.slticorlh. 

TASKIN FATAIA (Applicaxti r. MUHAMMAT) :MUNT]Nr 
BAKHSH (Opposite party).* 

Act No. VIII of 1890 (Guardians and Wards lofi, sections 33 
and 43 — Distinction bettceen provisions of the two sec- 
tions — Effect of guardian filing a suit on behalf of his 
ward without obtaining consent of court. 

The guardian of a minor Muhammadan girl, with the 
consent of tlie District Judge, entered into certain arbitration 
proceedings with the object of settling disputes between his 
ward and her brothers. An aw’ard was made and a decree in 
accordance therewith follow'ed. Subsequently the girl mar- 
ried, being still a minor, and her husband was appointed her 

*Fir 5 t Appeal Ko- 107 of 1927* from an order of E. T. Thiirston, 
District Judge of Budaun. dated the 4th of March, 1927. 

(1) (1924) I.L.R.* 47 AH., 127. (2) (1912) I.L.B.* U AIL* 505. 
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certified guardian. The husband then applied to the District 
' Judge for permission to institute a suit on behalf of his wife 
to get the arbitration proceedings aird the decree based there- 
on set aside. The Judge refused permission. 

Held that no appeal lay from such order. But there was 
nothmg in the Guardians and Wards Act to prevent a guardian 
from filing a suit on behalf of his ward without the consent 
of the Judge; only, in such a case the gvardian would not 
have the protection afforded by sub-clause (3) of section 33 
of the Act. 

This was an appeal against an order made by the 
District Judge of Budaun on the 4th of March, 1927. 

The facts of the case were briefly as follows : — 
Musammat Taskin Fatma was a minor, the daughter of 
one Ghafur BakhsTi, deceased. At the date of these, 
proceedings, she was married to Qayum Bakhsh, who, 
after becoming her husband, was appointed by the Dis- 
trict Judge of Budaun as the guardian of her person and 
property. 

Before Qayum Baklish married this minor girl her 
guardian in the court of the District Judge was her 
uncle Sattar Bakhsh, and while Sattar Bakhsh was 
acting as guardian under the court, he, with the consent 
of the District Judge, entered into certain arbitration 
proceedings in order to settle disputes between the sons 
of the deceased Ghafur Bakhsh and this girl Musammat ■ 
Taskin Fatma, regarding the division of the property. 
Admittedly an award was passed, and that awarc| was 
subsequently made a rule of the court. 

In the month of August, 1926, after Qayum Bakhsh 
had been appointed guardian of his wife, be presented a 
petition to the District Judge, asking for the court’s per- 
mission to institute a suit on behalf of his wife for the pur- 
pose of having the award and the decree which had been 
passed, set aside on the ground of fraud and collusion. 
The District Judge refused the permission asked for, 
hence this appeal. 
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Df. Kailas Nath Katju, Munshi Shiva Prasad Sinhu 
and Maulvi Shah Zamir Alam, for the appellant. 

Mr. A. M. Khwaja, Babu Peary Lai Banerji and 
Maulvi Alushtaq Ahmad, for the respondents. 

The judgement of the Court (Lindsay and Ash- 
worth, JJ.), after reciting the facts as above, thus con- 
tinued : — 
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It is apparent from the record, which is before us, 
that Qayum Bakhsh behaved in the most indiscreet man- 
ner and incurred the displeasure of the District Judge 
for what we must admit to be very good reason. When 
the application was put before the learned Judge he 
directed its consideration to be postponed, because at the 
time he thought that the husband of the girl and the 
other members of the family were angry with each other, 
and that if their anger were allowed to cool, matters 
might be amicably arranged. He passed an order on the 
10th of September, 1926, postponing consideration of 
the application. Then on the 4th of March, 1927, he 
passed the order which is now under appeal. All that 
the order says is as follows : — 

“It is sufficiently clear from the events subsequent to 
my order of the 10th of September, 1926, and from the con- 
duct of the applicant that the application was made maid 
fide. I dismiss it.” 

We understand the applicant mentioned in this order 
to be not the minor herself but her guardian Qayum 
Bakhsh. 


This order is attacked here on various grounds, and 
it is said that the application for leave to file a suit on 
behalf of his minor wife ought to have been allowed bj" 
the court on the ground that it was for the intere'st of the 
lady that such a suit should be brought. 

It appears to us that there is a misunderstanding 
about the nature of the proceedings in the court below and 
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of the effect of the order tAhich was passed bj the Judae 
“ on the 4th of March, 1927, and which is sotfght to be set 
aside by this appeal. 

c There are certain provisions of the Guardians and 
Wards Act, which lay down that a guardian is not allowed 
to do certain acts on behalf of his ward without the leave 
of the court first obtained. But we are not aware of any 
provision of the Act which makes it necessary for a 
guardian appointed under the Act to ask for the court’s 
permission before he files a suit on behalf of his ward. 

There is of course section 33, which gives a guardian 
appointed by the court the right to approach the court 
and ask for its opinion, advice or direction on any pre- 
sent question respecting the management or administra- 
tion of the pioperty of his ward. Then the section goes 
on to say that the court, if it thinks necessary, may cause 
notice of such an application to be served on all qiersons 
interested. Sub-section (3) declares that if a gnardian 
states in good faith the facts in his petition to the court, 
and if he acts upon the opinion, advice or direction given 
by the court, he shall be deemed, so far as regards his 
own responsibility, to have performed his duty as guar- 
dian in the subject-matter of the ‘applicatiom So far 
as the matter covered by section 33 is concerned, if he 
has stated the facts to the court in good faith, and if he 
acts upon the opinion, advice or direction given by the 

court, he will not be held responsible thereafter on any 
claim to be made against him by his ward. 

MTien this application was presented by the minor’s 
eiiaidian to the District -Judge, no section was quoted 
under which the application purported to be made, but 
we have come to the conclusion that there could have 
leen no othei section except section 33 under which such 
an application was entertainable. Section 43 of the Act 
has been mentioned, with the suggestion that it may be 
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supposed that the order made by Mr. Thxu'ston on the 
4tn of March, 1927, was an order under section 43. If taskis 
it was an order under section 43, it would be appealable 
under section 47. But we do not think that the order 
is one under section 43. The application does not at Bai:hsh. 
* all appear to have been under that section, nor can we 

treat the order of Mr. Thurston as one regulating the 
conduct or proceedings of the guardian appointed or de- 
clared by the court. The order, therefore, is not one 
under section 43 and is not appealable. All that can be 
said is that it was passed apparently in a proceeding 
taken under section 33, and that it must be taken that the 
court was of opinion that the suit which the guardian 
; proposed to file was a suit which should not be brought. 

: That order will not prevent the guardian from bringing 

the suit, if he is so advised, but in bringing the suit he 
; acts at his own risk and will not be entitled to the in- 

! demnity which is conferred, upon guardians acting with 

■ the advice of the court under sub-section (3) of section 33. 

Dr. Katju has undertaken on behalf of the guardian that 
any suit which he proposes to file is to be conducted at 
the expense of the guardian himself. We make a note 
of this undertaking, and place it on, record in order that 
it may bind the guardian in any future proceedings in 
which the question of indemnity for costs may arise. 

We must hold, therefore, that no appealable order was 
passed by the court below. We, therefore, dismiss the 
appeal. We leave the parties to pay their own costs. 

Appeal dismissed. 
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REVISIONAL CEIMINAL. 

Before Mr. Justice Boys and Mr. Justice Ashworth. 

EMPEEOE V . SHEO DIN and others.* 

• Criminal Procedure Code, section 307 — Acquittal by a jury 

Reference to the High Court — What the order of refer- 
ence should contain. 

In mailing a reference under section 307_ of the Code of 
Criminal Procedure, the Judge should, in effect, show the 
reasons for convicting the accused in as clear a manner as he 
would have done if the case had not been a jury case and he 
had had to write a convicting judgement. 

This was a reference under section 307 of the Code 
of Criminal Procedure made by the Sessions Judge of 
Cawnpore. The circumstances under which the re- 
ference was made and the reasons which led the Court to 
reject it are sufficiently stated in the judgement of 
Boys, J. 

The Assistant Government Advocate (Dr. M. Wali- 
vllah), for the Crown. 

Pandit Brifmohan Lai Dave and Babu Hem Chandra 
Maker ji, for the opposite parties. 

Boys, J. — ^This is a reference by Mr. Eaja Earn, 
Sessions Judge of Cawnpore, of a case in which a jury 
have found nine men not guilty of the dacoity which they 
were alleged by the prosecution to have committed. 
Section 307 of the Code of Criminal Procedure gives the 
learned Judge power to refer a case like this, hut directs 
him,^ when referring it, to record the grounds of his 
opinion that it is necessary for the ends of justice to sub- 
rnit the case. We have read the referring order, and it 
gives us no information at all beyond that there are two 
witnesses, Banjari and Tulsi, for the prosecution, who 
state something unspecified, and the evidence of a Sub- 
Inspector, Amanul Haq, who, speaks to the absconding 

♦Crii:;-:!,-;! Reference No. 444 of 1927. 
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of one of the accused. The rest of the referring order 

® EMPESOa 

is confined to brief statements that there is no evidence ^ 
to support this or the other allegation made by the ac- " 
cused. The learned Judge’s referring order should cer- 
tainly have been in the nature of a judgement which 
would give this Court a proper summary of the evidence 
for the prosecution and. the reasons of the learned Judge 
for holding it to be credible. The charge to the jury 
obviously cannot supply this Court with the necessary 
information as to the evidence and as to the opinion 
of the Judge in regard thereto. In directing the jury 
it is, of course, open to the -Judge to state his opinion 
of the value of that evidence; but when he disagrees with 
the verdict of the jury, it is obviously desirable that he 
should state his reasons much more fully. Against eight 
out of nine of the present accused persons we have the 
evidence of Banjari and Tulsi, and against the ninth 
Tulsi gives no evidence. Banjari is an approver, and we 
do not find that there is any suggestion at all that his 
evidence was corroborated except by the evidence of Tulsi, 
and in the case of some of the accused, identification of 
them in jail by some witnesses. It is manifest that 
Tulsi is in the position of an accomplice himself. He 
declares that he was present in the gang that was going 
to commit this dacoity, and that he only left it because 
it was postponed on the night on which it was originally 
intended to commit it. He also says that he had agreed 
to commit a dacoity in another place with the same gang 
two or three nights later, but some members of the gang 
failed to turn up. If the learned Judge had endeavoured 
to examine, for the purpose of informing this Court, the 
evidence for the prosecution, he would have seen that 
the evidence of identification in jail was utterly wortlt- 
less. One or other of the accused, and sometimes batches 
of them, were put up on several occasions for identifica- 
tion by one or other of the pro.secution witnesses. A 
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yample of tlie worthlessness of the identification is to be 
esipeeoi: f-Qmjfj the recoi’d of the identification proceedings of 
Sheo Dik. the 7th of April when Musammat Eampiari, Iiajarain 
and Kasim were invited to identify Sheodin, Sheoram, 
Mania Singh, one Eamlal and Bala. Musammat Eampiari 
identified only Mania Singh, i.e., one person alleged to 
be one of the dacoits, and another person wrongly. Eaja- 
ram is said to have identified three rightly, but also 
identified two wrong persons. Kasim failed to identify a 
single right person and identified four wrong persons. 
Yet the evidence of this latter witness, Kasim, was put 
to the jury as being of some weight against Subhani. 
It is manifest that an examination of these identification 
proceedings would have given the Judge reason to pause 
before he referred this case. It is quite superfluous to 
examine it in greater detail. It would be most unjust 
to the jury who heard this evidence to say that their 
verdict was in any way perverse, and it even appears to- 
ns the only possible verdict at which they could arrive. 

Ashworth, J . — I fully concur. The words in 
section 307 of the Code of Criminal Procedure ‘ ‘recording 
the grounds of his opinion” mean, in my view, that the- 
Judge making a reference should, in effect, show the 
reasons for convicting the accused in as clear a manner 
as he would have done if the case had not been a jury 
case and he had had to write a convicting judgement. 
The High Court has not got the witnesses before it, and 
it appears to me impossible in many cases for it to con- 
vict on evidence that it has not heard, unless it is assisted 
in examining that evidence by a judgement written by 
the Judge who heard that evidence. In referring a case 
under section 307, the Sessions Judge takes on him- 
self the responsibility of requiring this Court to “consi 
der the entire evidence” [as stated in section 307(3) of 
the Code of Criminal Procedure] ; and if the Sessions 





m 



Judge fails to write wliat is in effect a judgement, as 
stated above, there is a risk that he may too lightly put empesob 
this Court to the trouble of considering the entire evi- Sheo Din. 
dence.’ 

By the Cotjet : — The reference is rejected. 

Reference rejected. 

FULL BENCH. 

Before Mr. Justice Lindsay, Mr. Justice Boys and 
Mr. Justice Iqbal Ahmad. 

EMPEEOE V. LAL B.AEADUE.* 

Briminal Procedure Code, section 422 — Jail appeal — Right of ^^27 

accused, where notice has been given, to appear in per- December, 
son at the hearing of his appeal. — 1__ 

Where a convict has appealed from jail, and notice of the 
hearing of the appeal has been sent in the terms of section 422 
of the Code of Criminal Procedure, the appellant has a right, 
if he so desires, and if he is not represented by any legal 
practitioner, to appear in person at the hearing of his appeal. 
Queen-Empress v. Pohpi (1) and Rmn Pra-md v. Emperor 
(2), dissented from. 

This was an application in revision against an order 
of the Sessions Judge of Cawnpore refusing to procure 
the attendance, for the purpose of arguing his appeal 
in person, of an accused person who had appealed from 
jail and to whom notice of the hearing of the appeal had 
been given under the terms of section 422 of the Code 
of Criminal Procedure. The case came before Boys, 

J. , who, being of opinion that the appellant had a right, 
if he so desired, to be present in person at the hearing, 
asked for a reference to a Full Bench, in view of the 
decision of the Court in Queen-Empress v. Pohpi (1). 

Bevisioa No. of 1937, fmm m miet -of AMiil Halim, 

Sessions Judge of Biidaiin, dafeti fbe 3Isl of NoFembar, 1937. 

11.) aB91) 13 Ail., 171. , m a9371 m Iniim Cases, 407. 
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The parties were not represented. 

Likdsay, Boys and Iqbal Ahmad, JJ. : — The 
question referred to the Full Bench concerns the right of 
a convict in jail, whose appeal is pending, to appear in 
court in person, if he so desires, on the date fixed for 
the hearing of his appeal, and to argue his case in person. 

A learned Sessions Judge had refused such a convict 
the right to appear, basing his decision on the case of 
Queen-Empress v. Pohpi (1) and Ram Prasad v. Em- 
peror (2). The convict appellant applied to this Court, 
and his application came before Mr. Justice Boys. Mr. 
Justice Boys feeling himself unable to accept without 
qualification the decision of the Full Bench in Queen- 
Empress V. Pohpi (1), referred the matter to the Hon’ hie 
the Chief Justice with a view to re-consideration of that 
ruling. As the matter was very urgent, Mr. Justice 
Boys further directed the learned Sessions Judge to make 
arrangements, with the assistance of the District Magis- 
trate, for the appellant to be produced in his court on the 
date fixed for the hearing of the appeal. The matter 
has now come up before us for disposal. 

In the referring order the learned Judge said : — 

“By section 422 of the Code of Criminal Procedure tliis 
Court is ordered to give notice to the appellant or his pleader, 
and it is clear that if there is no pleader the court must give 
notice to the appellant. If the appellant does not express 
3 desire to appear in court in person, there is, of course, an 
end of the matter, but if he expresses a desire to appear, it 
seems to me an unsustainable attitude to hold that though he 
niu^t be given notice he may be physically restrained from 
taking advantage of that notice, even though he may have 
expressed a wish to do so. If on receipt of the notice the 
appellant desires to be heard in person, I think to refuse to 
make arrangements for his appearance is to ^eny him the 
right which is a logical consequence of his right to have 
P) 0891) I.L.E., 13 AU., 171. (2) (1927) 103 Indian Cases, 407. 
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notice. If he does not ask to be allowed to appear, it is not 
necessary that he should be produced.” 

We have considered the decision of the Full Bench 
of this Court in Queen-Empress v. Pohpi (1) and we are 
unable to agree with the reasoning in that case, and are 
of opinion that the decision w^ent too far when it held 
that an appellant from’jail has no right to appear at the 
hearing of his appeal, if he desires to do so and has no 
pleader to represent him. Similarly, we find ourselves 
unable to agree ‘with the learned Judges in the case of 
Ram Prasad v. Emperor (2), where they say: “As he 
appealed from jail he was not entitled to appear in person 
to argue his appeal”. We hold that where the stage 
has been reached of an appellant being given notice under 
section 422 of the Code of Criminal Procedure, he is 
entitled, if he so desires, to appear in person, if he is not 
represented by a pleader. As in the particular case 
Mr. Justice Bovs has already given directions for the 
appellant to he produced in court, no further order is re- 
quired. 

Reference answered. 


Empebob 

c. 

Lal 

B-iHADUE. 


1 


(1) (1891) T.L.E., 13 All., 171. 


m (1927) 103 Inaian C»s«a, 407. 
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Before Justice Sir Cecil Walsh and Mr. Justice Iqbal Ahmad. 
LAL SINGH (Defendant) JAGEAJ SINGH (Plaintiff) 
AND SUJAN SINGH AND ANOTHER (DEFENDANTS) A 
Hindu law — Joint family property — Mortgage — Mortgage exe- 
cuted by two brothers, one being the karta of the family 

Suit on mortgage followed by decree — Bight of member 
of the family not made a party to the suit to challenge 
the decree before execution without alleging that the ori- 
ginal debt was tainted with immorality. 

Two brothers, one of whom was the managing member 
in a joint Hindu family consisting of themselves and their 
childi-en, executed a mortgage of some of the family property. 
The mortgagee sued on his mortgage. One of the brothers 
having died before decree, his two sons were brought upon 
the record in his place; but the minor son of the other brother 
was not made a party to the suit at all. This son, after the 
mortgagee had obtained a decree, but before it had been 
executed, sued to have the decree set aside upon the ground 
that the property concerned was ancestral and that there was 
no legal necessity for incurring the debt to secure which the 


mortgage had been executed. He did not 


allege 


that the 


debt was tainted with immorality. 

Held, that the suit must fail. Suraj Bunsi Kogt y, Sheo 
Fersad Singh (1), Armugham Chetty v. Muthu Koundan (2), 
Chandradeo Singh v. Mata Prasad (3), Brij Narain v. Mangal 
Prasad (4), Sahti Ram Chandra v. Bhup Singh (5) , Ali Ahmad 
V. Sohan Lai (6) and Gauri Shankar v. Jang Bahadur Singh 
(7), referred to. 

The facts to the case were as follows : — 

The suit was brought by a minor to set aside a 
mortgage decree. Defendant No. 1 obtained a decree 
for sale on a mortgage executed by Bhagwant Singli 
and Imrat Singh, who w^ere presumed for the purpose of 


Tr,rln-«T^Ar V AlISOD, District 

jHdffe of Ahe^arh. dated the 25th of Febriiai*v. 1997 ^ 

3 iwl T T 'P ’ n919)Yl;.R., 42 Mad., 711. 

(a) (1917) I-L.R., 39 AIL, 437. (6) (19141 12 AX M.. fi1.3 
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this decision to have been, or to have represented, the 
two branches of a joint Hindu family. It was presumed l. 
that they were brothers, and that one of them was the 
karta. Imrat Singh died before the decree, and his two 
sons became parties as his sons. Bhagwant Singh, in’ing 
still alive, was also a party, but the minor son of Bbag- 
want Singh, namely, Jagraj Singh, the present plaintiff, 
was not a party. There was no evidence that the mort- 
gagee even knew of his existence. 

The present plaintiff sued for a declaration that the 
mortgaged property was not liable to be sold in execution 
of the decree, on the ground that it was ancestral property 
■of the family to which he belonged and that there was 
no legal necessity for the loan for which the mortgage was 
given. The Subordinate Judge dismissed the suit on 
the ground that it did not lie in the absence of an allega- 
tion that the mortgage was made for a debt tainted with 
immorality. The District Judge overruled this decision 
and remanded the case as having been wrongly disposed 
of upon a preliminary point. The defendant mortgagee 
appealed. 

On this appeal — 

Munshi Narain Prnmd Ashfhana, for the appellant. 

Mr. T. A. K. Sherwani, Mr. A. M. Khwaja and 
Munshi Panna Lai, for the respondents. 

The judgement of Walsh, J., after reciting the 
facts as above, thus continued : — 

The difference between the two learned Judges, 
which has been argued before us, centres round the 
following controversy. It is admitted that a mortgagee, 
in order to substantiate a suit upon his mortgage, has to 
prove that the debt was incurred for legal necessity. It 
is admitted on the other hand that if a decree has been 
obtained upon a mortgage by the mortgagee, or upon 
a simple money debt by a creditor, and as the result of 


iL BiKGH 

C. 

Jagbaj 

Stsg'b.. 
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either of these decrees the ancestral property has by sale 
liii. SrNGH passed into the hands of a third party, th.e absent son, 
or a minor son, who was not represented, cannot recover 
the property in the hands of a third person without alleg- 
ing that the debt for which it was incurred was tainted 
with immorality, or, in other words, without showing 
that the pious obligation of a Hindu son to discharge 
his father’s debts does not apply to this transaction, be- 
cause there is no pious obligation to pay debts tainted 
with immorality. But there is a stage midway between 
these two contingencies, what may be described as a 
tertium quid : what is the legal position of a son who 
was no party to the suit, where the debt or legal obliga- 
tion has passed into a decree but no execution proceed- 
ings have taken place upon the decree, and no part of 
the ancestral property has passed into the hands of a 
third person? A subsidiary branch of the same ques- 
tion arises very frequently in these Provinces where the 
mortgagee himself purchases at the sale, because in one 
sense the mortgagee adds the capacity of purchaser to 
that of decree-holder, although he is in fact the same 
individual. 

The view of the Subordinate J udge is based unon two 
dicta of the Privy Council. It must be said, by the way, 
that these dicta are, if the expression may be used, not 
precisely on the level of what is ordinarily intended to be 
understood by the expression obiter dicta, but are expres- 
sions of opinion by the highest tribunal made with the 
intention and desire of providing guidance to the courts 
in India. They must, theief ore, be accepted as author- 
ities binding upon the courts in India for all nractical 
purposes with the same force as a statute. The only 
question is whether thev are properlv understood, and 
to what circumstances tbev are intended to be annlied. 
In the case of SaJiu Ram- Chandra v. Bhup Sinqh (1). 

a) a917) I.D.R., 39 All., 437. 


il 
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Lord Shaw, who delivered the judgement of their Lord- 
ships, said as follows : — . 


“A perusal of the numerous authorities will show that 
where a joint family property has bein sold out and out, or 
where a decree in execution of the mortgage has been obtained 
against the property, and rights have thus sprung up with 
regard to the joint family estate, these rights are not to be 
defeated by the members of the joint family simply question- 
ing the transaction entered into by its head.” 

The argument, which we are asked to accept on behalf 
of the respondent in support of the District Judge’s 
decision which is under appeal, is that there is a slight 
verbal variation from what their Lordships intended to 
convey, and that the expression “a decree in execution 
of the mortgage has been obtained” should be read as 
though the words were ‘‘a decree enforcing the mortgage 
has been executed by sale”. It is true to say that the 
illustration immediately following the passage just quoted 
certainly deals with the more limited meaning of the 
passage suggested to us in argument as the right inter- 
pretation. It is equally true to say that, where a decree 
remains unexecuted and merely places in the hands of 
the creditor a higher right in which his original right 
has been merged, with an immediate possibility of obtain- 
ing execution, certainly no right of any third person has 
sprung up against the estate. 

The next pronouncement of the Privy Council, which 
arises for interpretation in its bearing upon this contro- 
versy, is the opinion of their Lordships delivered by Lord 
Dunedin in the more recent case of Brij Narain v. Man- 
gal Prasad (1) and particularly the five propositions laid 
down expressly by their Lordships for the guidance of 
the courts in India, in the closing passages of Lord 

{!) (1923) LL.R., 46 AH., m. 
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Jagiuj 

SreCtH. 


J. 
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19-27 Dunedin’s opinion. The second proposition is tlie rele- 
Lal Sisgh rant one. It runs as follows : — 

V. 

■Jageaj ‘ 'If the managing co-parcener is the father and the rever- 

SrsGH. sioners are the sons, tte may, by incurring debts, so long as it 
is not for an immoral purpose, lay the estate open to be taken 
H'aisli J 1° execution proceeding upon a decree for payment of that 
debt.” 

The first observation upon that passage is that pre- 
cisely the same criticism may be made upon it as upon 
the passage cited from Lord Shaw’s opinion, namely, 
that it does not contemplate a 'right of a third party 
which has sprang into existence. In that respect it is 
consistent .The creditor’s claim rests still ‘‘upon the 
hypothesis stated” in a mere decree. There is no third 
person. None the less a son absent from the suit cannot 
challenge the decree without alleging, as the Subordinate 
Judge held in this case that he ought to allege, the 
existence of some immorality tainting the debt. It is 
further to be observed, and this certainly strikes me as an 
important observation, that whereas their Lordships, in 
the opinion delivered by Lord Dunedin in Brij Narain's 
case, were careful to review and to correct a solemn and 
important dictum contained in Lord Shaw’s judgement 
in the case of Sahu Ram Chandra, with which they did 
not agree, they neither referred to and, therefore, did not 
attempt to review or correct, the important passage also 
contained in the opinion which I cited above. It may 
certainly be said that under the circumstances it would 
not be a violent presumption to suppose that, having 
studied it and reconsidered it, they saw no reason to dis- 
sent from it. The real objection made in argument by 
the experienced advocate who has argued this case on 
behalf of the respondent, to our applying the second pro- 
position from Lord Dunedin’s opinion to this case, is 
that the second proposition in terms deals only with a 
simple money debt and a simple money decree, and in 
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this relation above ail there is a fundamental difference 
between the considerations applicable to a simple money j^ai, Skgh 
decree and to a mortgage decree, because a mortgage .tagrat 
decree being no more than the enforcement of the original 
contract, and being necessarily and fundamentally con- 
cerned with the original alienation of the joint estate, n'ais!,, j. 
it is therefore that one ought to guard oneself wdth parti- 
cular care against extending the second proposition to a 
wider area than that to which it was applied. I re- 
cognize the difficulty. Unaided, I recognize that I miglit 
experience considerable difficulty in making up my mind 
on wUich side of this dividing line the true intention 
and interpretation intended to be conveyed by the Prhy 
Council really lies, but I am not altogether unaided. It 
happens that there are two eases by single Judges cited in , 
argument before us, both by learned and experienced 
Judges, on this point. Mr. Justice Piggott, for whose 
judgement I have the most profound respect, in the case 
of Ali Ahmad v. Sohan Lai (1), gave elaborate reasons 
for holding the view which I think is consi.stent wfith 
the view of the District Judge in this case. But that 
was in 1914, before the more recent pronouncements of 
the Privy Council had been made. Since then Mr. Justice 
Daniels, in the case of Gauri Slianhar v. Jang Bahadur 
Singh (2), sitting in Oudh and, it is true, following pre- 
vious decisions in Oudh, but obviously basing himself 
more upon the recent decision of the Privy Council in 
Brij Narain’s case, came to a conclusion in accordance 
with that of the Subordinate Judge in this case. If he 
had not touched the difficulty raised by Mr. Banna Lai, 
on behalf of the respondent, that the second proposition- 
in the ease of Brij Narain is in express terms confined to 
a simple money debt, I think I might have yielded to the 
doubt which that argument raised in my mind. But the 
final passage of Mr. Justice Daniel’s judgement gives- 

{. ) (1914) 12 A.L..T.. 613. (2) (1924) 79 Indiaa Cases, lOM. 
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reasons, based upon a Madras High Court decision, 
Lal ^Skgh Pas been impliedly approved by the Privy Council, 

•lAoku for holding that there is no real distinction between the 
two cases of a simple money decree and a decree for a debt 
secured by a mortgage, in relation to this troublesome 
controversy. I, therefore, prefer the view of the Sub- 
ordinate Judge. I think the weight of authority is in 
favour of it. I agree with his view with some hesitation. 
The question must often arise in the near future, and 
I can quite understand that if another two- Judge Bench, 
in a case of higher pecuniary value than this case, has 
reason to think that this decision requires further consi- 
deration, it may well be thought a topic worth the deci- 
sion by a fuller Bench than two Judges, but for the pur- 
pose of today I am satisfied that we ought to allow this 
appeal and restore the decree of the first court. 

Iqbal Ahmad, J. — agree in the order proposed,- 
but I prefer to base my decision on grounds other than 
' those assigned by my learned brother. 

In my judgement the answer to the question whether 
a Hindu son is entitled to challenge a decree obtained 
against his father for sale of the joint family property, 
without asserting and proving that the debt secured by 
the mortgage was incurred for illegal or immoral pur- 
poses, must depend upon the question whether or not the 
father was sued as karta and manager of the joint family. 
If he was, the answer must be in the negative. If he 
was not, the answer must be in the affirmative. 

It is well settled that a Hindu son is under a pious 
obligation to discharge his father’s debts that are not 
tainted vdth immorality, and it is equally well settled 
that once the joint ancestral property has passed out of the 
joint family in execution of a decree for the father’s debt, 
his sons, by reason of their obligation to pay their father’s 
debts, cannot recover that property unless they show 


■ - 
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that the debt, in respect of which the decree was obtained, 3927 
was a debt incurred for illegal or immoral purposes; tide 
Suraj Bunsi Koer v. Sheo Persad Singh ( 1 ). But it 
appears to me that these propositions of law have refer- 
ence only to simple money debts which the father is 
under a personal obligation to pay and to simple money /gjaz 
decrees obtained against the father for recovery of such 
debts, and that a distinction must be drawn between a 
simple money debt and a decree for such debt on the 
one hand and a debt secured by a mortgage of the family 
property and a decree for sale of such property on the 
other. So far as a simple money debt or a decree for such 
debt against the father is concerned, the father is under 
3, personal obligation to discharge that debt or that decree, 
and the sons labour under a pious obligation to discharge 
the liability of their father. But in the case of a debt 
incurred on the security of a family property by the 
father, when the mortgagee has not sued for recovery 
of the debt within six years of the date of accrual of the 
cause of action and has thus allowed his right to a simple 
money decree against the father to become time-barred, 
the personal obligation of the father disappears, and the 
mortgagee is then only entitled to recover the debt by 
sale of the mortgaged property and in such case the sons 
labour under no pious obligation to discharge that debt 
for the simple reason that the debt is not due from their 
father. 

If I am right in the distinction that I have drawn 
l)etween a simple money debt and a decree for such debt, 
and a mortgage debt and a decree for sale, then, in my 
judgement, the principle underlying the decision in Suraj 
Bansi's case cannot be applied to the case of a decree for 
Bale on the basis of a mortgage of the family property. 

In the case of a suit brought by a creditor against the 
father for recovery of a simple money debt, all that he has 

P) 0879) I.L.B., 5 Calc., 148. 
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to prove, in order to entitle him to a decree, is that he 
liAi sisGH advanced the debt, and it is not necessary tor him to prove 
jagLj .the purpose for which the deot was incurred. On the 
other hand, in a suit for sale of the family property, the 
mere fact that the mortgagee advanced the debt does not 
J ^ decree, unless and until he succeeds in 

further proving that the debt was advanced for family 
necessity. Because of their pious obligation to discharge 
their father’s debts the sons cannot impugn the validity 
of a simple money decree to which they were no party, 
on the ground of the absence of legal necessity for incur- 
ring the debt. But in the case of a decree for sale, when 
the personal remedy against the father has become time- 
barred, the sons are under no such obligation and, there- 
fore, if the mortgagee has obtained a decree for sale of 
the joint family property without impleading the sons or 
without suing the father in his representative capacity, 
the sons are entitled to challenge the validity of that 
decree on the ground that they being no parties to that 
decree are not bound by the same, and in such a suit, un- 
less the mortgagee succeeds in proving that the debt se- 
cured by the mortgage was for legal necessity, the sons 
will be entitled to avoid the decree. If the father in a suit 
for sale is sued as manager of the family, i.e., in his re- 
presentative capacity, then, no doubt, the decree will 
bind all the members of the family, and the omission of 
the father to put the mortgagee to proof of legal necessity 
will disentitle the other members of the family from chal- 
lenging the validity of the decree on any ground whatso- 
ever, for the simple reason that in the eves of law all the 
members will be deemed to have been represented by the 
father in the suit. But if the father has not been sued in 
his representative capacity, I see no ground for holding 
why the sons, who were not impleaded as parties to the 
suit, should not have the right to call unon the mor^ffagfee 
decree-holder to prove the existence of legal necessity for 
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incurring the debt secured by the mortgage before he cun 
enforce that decree by sale of the family property. To I 'x si:. ;: 
hold that the decree obtained by a mortgagee for sale of jagLu 
the family property against the father alone, when the 
father was not sued as manager of the family, is binding 
on the sons and the sons can only avoid that decree by i<jbai 
proving that the mortgage debt was contracted for immo- 
ral purposes would be in effect to hold that the mortgagee, 
simply by his omission to implead the sons and to sue 
the father in his representative capacity, can absolve 
himself of the burden of proving legal necessity as a con- 
dition precedent to a decree for sale of the family property, 
and can shift the burden of proof from his shoulders on 
to those of the sons, and I can discover no justification for 
such a proposition of law. The view that I take is the 
view that was taken in the case reported as Ali Ahmad v. 

Sohan Lai (1) and if the view taken by Mr. Justice 
Daniels in the case of Gauri Shankar v. Jang Bahadur 
Singh (2) is at variance with the view that I have taken, 

I respectfully dissent from that decision. In the last 
mentioned case the learned Judge supported the conclu- 
sion arrived at by him by reference, amongst others, to 
the case of Armugham Ghetty v. Muthu Koundan (3) and 
to a passage to be found in the judgement of their Lord- 
ships of the Judicial Committee in the case of Sahu Ram 
Chandra v. Bhup Singh (4). I am unable to discover 
anything in the Madras case that lends countenance to 
the view that a Hindu son is debarred, from calling into 


question the validity of a decree for sale of the joint an- 
cestral property to which he was not a party, and which 
was not obtained against the father' as manager of the 
family, on the ground that the debt ^cured was not in- 
curred for legal necessity. The passage quoted from the 


judgement in Sahu Ram Chandra's case at first sight 

ni 13 A.L..T., 613. " 0930 79 Mian Ca'iM, inOS. 

(3) (1919) I.L.R., 42 JM., 711. O) (1917) I.L.R., 39 AIL. 437 (416). 
- 38 AD. 
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appears to support the conclusion arrived at by the learn- 
lal Sdjgh ed Judge, but in view of the decision of their Lordships 
in the case of Bn] Narain v. Mangal Prasad (1) I am 
unable to hold that their Lordships ever intended to lay 
down the proposition of law enunciated in Gauri Shan- 
kar's case. 

The passage referred to by the learned Judge is as 
follows . — 

“A perusal of the numerous authorities will show that 
where a joint family property has been sold out and out, or 
where a decree in execution of the mortgage has been obtained 
against the property, and rights have thus sprung up with 
regard to the joint family estate, these rights are not to be 
defeated by the members of the joint family simply question- 
ing the transaction entered into by its head.” 

After making these observations their Lordships refer 
to the case of Suraj Bunsi Koer v. Sheo Persad Singh (2) 
and to the case of Chandradeo Singh v. Mata Prasad (3). 
In connection with the observations referred to above, 
it is w''orthy of note that in neither of these two cases it 
was held that when a decree for sale of the family pro- 
perty is obtained by the mortgagee against the father 
alone, who was not sued as manager of the family, the 
sons cannot assail the decree by alleging that the mort- 
gage debt was not for family necessity. It is further clear 
that the question which I have now to decide was not 
the question that formed the subject-matter of decision 
in the case of Sahu Ram Chandra, and I am, therefore, 

• forced to the conclusion that the observations of their 
Lordships with respect to the binding nature of the mort- 
gaee decree were ohiter dicta- However, those dicta of 
their Iiordships are entitled to the greatest resnect. and 
were it not for certain observations to be found in Brii Na- 
rain’ s case, I would have been prepared to hold that their 
Lord'ihim took the view that was taken hv Mr. Justice 

(1) a928) 46 ATI.. 95. 06791 T.L.E., 5 Calc., 148. 

(8) 0909) I.L.E., 31 All., 176. 
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Daniels in the case referred to above. But in view of 
the observations of their Lordships in Brij Narain’s case 
I have no hesitation in holding that their Lordships never 
intended to decide, or to lay down as a general proposition 
of universal application, that after the passing of a decree 
for sale the members of the joint family who were no 
parties to the suit for sale of the family property cannot 
challenge that decree without proving that the debt se- 
cured by the mortgage was contracted for immoral pur- 
poses. In Brij Narain’s case their Lordships are re- 
ported to have observed at page 103 : — 

“There are, however, some observ^ations in Sahu Ram 
Chandra’s case, which are not necessary for the judgement, 
hut which their Lordships are bound to say that they do not 
think can be supported.” 

Having regard to these observations of their Lord- 
ships I am not prepared to hold that their Lordships ever 
intended to lay down that the mere fact of a decree for 
sale having been passed precludes a Hindu son, who was 
not a party to the decree, from challenging that decree 
except on the ground that the mortgage debt was for 
illegal or immoral purposes. The second proposition of 
law laid dowm at page 104 in Brij Narain’s case appears 
to me to be restricted to the case of a simple money 
debt incurred by, and a simple money decree obtained 
against, the father and has no referent to a decree for 
sale, and that proposition is based upon the obligation of 
Hindu sons to pay debts due from their father. 

But, notwithstanding all that I have said, it appears 
to me that this appeal must succeed. The mortgage was 
executed bv two persons named Bhagwant Singh and 
Tmrat Sinprb. Tmrat Singh died before the mortgage 
was put into suit, and his two sons were made parties 
to the df'cree. Bhagwant Singh, the father of the present 
resnondent. was admittedlv one of the defendants to the 
suit. If Bhagwant Singh and Imrat Singh were separate. 
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and if Bhagwant Singh and the plaintiff respondent 
Lai skqh were the only members of the joint family constituted by 
jagbaj them, the presumption must be that Bhagwant Singh was 
Singh, manager and karta of the family. If he w^as the mana- 
ger of the family, it must be presumed, unless the con- 
trary is shown, that he was sued in his representative 
capacity, and the decree obtained against him must bind 
his son, the plaintiff respondent. On the other hand, if 
Imrat Singh was also a member of the joint family wdth 
Bhagwant Singh, the presumption must be the other way. 
When the manager of a joint Hindu family is impleaded 
as a defendant to the suit, the presumption is that he is 
sued in that capacity. But if along with the manager 
certain other members of the family are joined as defend- 
ants to the suit, the presumption must be the other way, 
because if the manager was being sued as representing the 
family, there could be absolutely no reason for joining 
some other members of the family as defendants in the 
suit. In the present case if the plaintiff respondent 
• wanted to rely on the fact that Bhagwant Singh was not 
sued as manager of the family, it was up to him to state 
the facts clearly, and to prove that some persons, other 
than Bhagwant Singh and the plaintiff respondent, were 
members of the joint family in question and were arrayed 
as defendants in the suit in which the decree was passed. 
This was not done in either of the courts below, and, 
therefore, the ordinary presumption that the father repre- 
sents the family must hold the field. 

In this view of the case the decision of the Subordi- 
nate Judge was correct and ought to be restored. 

By the Coert. — The order of the Court is that we 
allow the appeal, set aside the decree of the lower appel- 
late court, and restore the decree of the trial court with' 
costs in all courts. 

Appeal allowed. 
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Before Mr. Justice Mukerji and Mr. Justice Ashworth, 
and on a reference also before Sulaiman, J. 

FAQniA -AND .ANOTHER (PLAINTIFFS) C. HAEDEWA jg .27 

AND OTHERS (DeFEND.ANTS).* 

Inly, 

Civil Procedure Code, order XXII, rule A, sub-rule (3) — Nov^her, 
Abateynent of appeal — How far abatement as regards one Decemher, 
defendant affects the others — Act (Local) No. Ill of 1901 
(United Provinces Land Revenue Act), sections 111(a) 
and 233 (k) — Partition — Ouster of jurisdiction of civil 
court. 

A suit for a declaration of title was filed against two 
separate sets of defendants and w^as dismissed, and an appeal 
against this decision was also dismissed. The plaintiffs ap- 
pealed to the High Court, and pending this appeal one of the 
defendants of the second set died and no steps were taken 
within time to bring his heirs on to the record. Held by 
Sulaiman, Mukerji, and Ashworth, JJ., (on a special refer- 
ence as to how far the appeal had abated) that the appeal 
abated as to the second set of defendants, but not as to the 
first set, whose interests were separate and distinct from those 
of the second. 

Held also by Mukerji and Ashworth, JJ., that the 
suit, having been filed after the commencement of partition 
proceedings in a court of revenue, was not maintainable. 

The facts of this case were as follows : — 

The appellants with two others instituted a suit for 
declaration of title. Their case was that in the khewat 
their proper share was 60 out of an entire quantity of 148 
shares, the share of the defendants Nos. 1 to 3 was 79 out 
of the same quantity and of the defendants Nos. 4 to 8, 
seven out of the same quantity. According to the khewat 
the entire share wbs divided into 89 portions and the 

^Second Appeal No. 1569 of 19*25. from a decree of P. C. Fiowdes, 

Additional lodge of Meerat, dated the 9th of July, 1925, mm&Tmmg a decree 
* of P. C. Mogha, Subordinate Judge of Muzafamagar, dat^ ti^ 12ih of Feb- 
ruary, 1925. 
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plaintiffs were recorded in respect of 3, defendants Nos. 1 
to 3 in respect of 79 and the remaining defendants Nos. 
4 to 8 with respect to 7 shares. The plaintiffs sought, 
as already stated, a declaration of title with the ultimate 
object of applying to the revenue court for correction of 
the khewat. 

The suit was resisted by the defendants Nos. 1 to 3 
alone and they maintained, inter alia, that the khewat 
was correct. The defendants Nos. 4 to 8 did not contest 
the suit. 



The suit was dismissed on .the ground of want of 
jurisdiction in the civil court because certain partition 
proceedings were pending in the revenue court. After 
the institution of the second appeal the defendant No. 4, 

Pat Earn, died and his heirs were not brought on the re- 
cord. It was contended on behalf of the respondents that 
Pat Eam’s legal representatives not having been brought | 
^ ; on the record, the whole of the appeal had abated. The " 

appeal having come before a Bench consisting of Mukbr- 

I I ji and Ashworth, JJ., the Bench, whilst agreeing that 

I the appeal abated so far as the deceased respondent Pat 

i Earn was concerned, differed as to how far this conclusion 

! affected the' continuance of the appeal as against the other 

respondents. The following question was therefore sub- 
mitted to the Hon’ble the Chief Justice with a view to 

i. , 

! its being decided by a larger Bench : — “In the circum- 

[\ stances of the present case, can the appellants be permit- 

ted to be heard in the absence of the legal representatives 
of the deceased Pat Earn?” 

, . The point referred was then considered by a Bench 

'I , • consisting of Sulaiman, Mukerji and Ashworth, JJ., 

who, after hearing further argument, came to the unani- 
mous decision that the appeal failed as against defend- 
; ants Nos. 4 to 8, but not as against defendants Nos. 1 to 
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The appeal then went back to the original Bench 
for disposal. 

D. 

. Babu Ptari Lai Banerji and Babu Sitrendra Xnfh h«dewa. 
Gupta, for the appellants. 

Dr. Kailas Nath Katju and Mr. R. N. Giirtu, for 
the respondents. 

Mukerji, J.— The plaintiffs in the court of first in- 
stance are the appellants before us. They instituted the 
suit out of which this appeal has arisen to obtain a decla- 
ration that the number of shares recorded in their favour 
in the khewat is too little, and that instead of there being 
60 shares out of 146 shares they have been recorded as 
owning 3 shares out of 89 shares. 

The suit was contested by the defendants Nos. 1 to 
3 and was dismissed by the courts below on the ground 
of limitation and on the ground that maintenance of the 
suit was barred under tlie provision of section 238- (h) of 
the Land Eevenue Act. The first court went into the 
merits of the matter and was of opinion that if there were 
no bar the plaintiffs were entitled to succeed. The lower 
appellate court has not gone into the merits of the case. 

The two points that we have to consider are (1) whe- 
ther the suit was barred by time, and (2) whether it was 
barred by section 233 (^1 of the Land Eevenue Act. 

Point No. I . — ^It appears that there was a partition 
in the village at the instance of certain parties who are 
not before us. The shares of these people who had ap- 
plied for partition were separated in 1324 F. (1st of July, 

1916 to 30th of June, 1917). It was then that the entry • 
in the khewnt, now complained of, was made. The 
Plaintiffs stated in paragraph 9 of the plaint that they 
asked the defendants to get the khewat corrected, but they 
declined to do so. The plaintiffs, however, did not ad- 
duce any evidence to prove that they had actually made 
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1927 any request to the defendants to have the khewat correct- 
faqiea ed. We must, therefore, take it that there was no re- 

Harmw.a. quest made and no such request was refused. The ques- 
tion then is, what would be the date for starting limita- 
tion under article 120 of the Limitation Act? 

M^fkerp^ J. 

It appears that the reason for the institution of the 
present suit was that on the basis of the alleged wrong 
entry in the khewat the defendants Nos. 1 to 3 filed an 
application in the revenue court for partition. This ap- 
plication was made on the 3rd of November, 1923, and 
the 21st of December, 1923, was fixed for the co-sharers, 
including the plaintiffs, to appear and file objections, if 
any, to the application for partition. On the 19th of 
December, 1923, the present suit out of which the appeal 
has arisen was filed. We have to take it, therefore, that 
the present suit was filed in order to prevent the defen- 
dants Nos. 1 to 3 from obtaining the benefit of the entry 
in their favour in the khewat by means of partition. No 
fact has been alleged or proved which establishes that 
previous to the filing of the application for partition the 
fact had been brought to the notice of the plaintiffs that 
there was a ■mrong entry in the khewat, and that advant- 
age of that wrong entry was likely to be taken by the 
defendants Nos. 1 to 3. In the circumstances my opinion 
is that “the right to sue”, within the meaning of article 
120 of the Limitation Act, accrued to the plaintiffs on 
the filing of the application for partition and not earlier. 
In this view the suit would not be time-barred. 

On the question as to whether the suit is barred by 
the provisions of section 233*" (fe) of the Land Revenue 
Act the position is this. The application for partition, 
as already stated, was made on the 3rd of November, 
1923. On that application being made the revenue court 
became seised of the whole case as between the plaintiffs 
on the one hand and defendants Nos. 1 to 3 on the other. 
If any question of title arose between the parties, the 
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revenue court became competent to deal witli it in certain 

ways mentioned in section 111 of the Land Revenue Act. Eaqiba 
If no question of title arose, the only thing that the awDBWA. 
revenue court had to do was to distribute the property 
in anv manner it deemed fit, and the civil court would ,, , .. 
have no voice in the matter. Ordinarily, of course, a 
question of title has to be decided by the civil court, and 
the civil court alone. In order to avoid a conflict of 
jurisdiction, section 111 of the Land Revenue Act was 
framed. It gives the revenue court certain directions as 
to how to proceed in the case of a question of title being 
raised before it. Section 110 of the Land Revenue Act 
directs that the Collector, on receiving an application for 
partition, shall see if, on the face of it, it is in order and 
shall issue a proclamation if he finds that the applica- 
tion has nothing objectionable on the face of it. A date 
lias to be fixed by the Collector, and on the date fixed, 
the co-sharers, if they are recorded in the khewat as such, 
have to appear before the Collector and to raise such ob- 
jections as they may be advised. If the objection should 
relate to title, the Collector has one of three things to do ; 

<a) decline to grant the application until the question in 
dispute has been determined by a court of competent 
jurisdiction, (b) ask any of the parties to institute, with- 
in three months, a suit in the civil court for the deter- 
mination of such question, or (c) proceed to inquire into 
the merits- of the objection. It will be noticed that the 
Collector, if he so wishes, can try the question of title 
himself. If he does not want to try the question himself, 
he can confer jurisdiction on the civil court by asking 
either of the parties to institute a suit within three 
months. This should exhaust the ways in which the 
question of title raised has to be decided, that is to say, 
either the Collector has to decide it or he should call upon 
any of the parties to institute a suit, but in that case the 
suit should be instituted in the civil court. Thus having 
exhausted the ways and means of having a question of 


ti 
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i® 27 title decided, the third course open to the Collector is to 
paqie^ decline to grant the application as mentioned in clause (a) 
limwviA. of section 111 of the Land Eevenue Act. The question 
is what this clause (a) means. Does it mean that the 
.. , Collector has to refuse the application for partition alto- 

Mttfcerji, J. , ^ ,-n ,1 

gether or can he hold it m suspense till the question of 
title raised has been determined by a competent court? 
As I read the ichole of section 111, the direction is that 
the Collector may dismiss the application in toto saying, 
as a part of his order, that an application like that shall 
not be maintained till it is armed with a decree of a com- 
petent court, which would ordinarily mean a civil court. 
This would prevent the presentation of another similar 
application for partition the next day. The idea is that 
a second or tliird application for partition shall not be 
maintained till the question of title raised has been finally 
determined by a competent court. The clause (a) may 
again mean that the Collector may keep the application 
in suspense, where, for example, a civil suit may already 
be pending between the parties at the date of the appli- 
cation. In my opinion, even in the latter case, the result 
would be the same, namely, the Collector would deny 
jurisdiction in himself to decide the question of title. It 
cannot be the case that simultaneously the question of 
title should be pending both before the revenue court and 
the civil court. 



I am fortified in my reading of clause (a) to sec- 
tion 111 by this fact that we do not find any directions 
like those to be found in sub-sections (2) and (3) of sec- 
tion 111 with regard to the clauses (b) and ic) of sub- 
section (1). In the case of clause (b), sub-section (1), we 
find the provision in sub-section (2) that the Collector is 
told how he is to proceed if he has once taken action 
under clause (b). In the case of the Collector proceeding 
under clause (c), sub-section (1), he is told, by sub-sec- 
tion (3), how he is to proceed. But in the case of the 
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Collector proceeding under clause (a) of sub-section i l), 
he is not told what he has to do. The only inference can 
be that, the Collector having declined to entertain the 
application for partition, no occasion for giving him any 
further direction arises. In other words, my reading of 
section 111 is this. First, the Collector declines jurisdic- 
tion where the ground for his declining jurisdiction for 
partition would be that the applicant has not got a decree 
of a competent court in support of his title. For 
example, a man whose, name is not recorded in the 
khewat or a man whose name is recorded in the khewat 
for a small share but he asks for a larger share, comes 
with ap application for partition. The Collector may 
say : — “ I refuse to entertain your application. If you 
want to apply for partition, you must come armed with 
a decree of the civil court declaring that you are entitled 
to. the share claimed or to the larger share ”. Secondly, 
the Collector may assume jurisdiction, and in that case 
the question will be whether he will try the question of 
title himself, or whether he will have it decided by the 
civil court in the regular way. In the latter case he has 
to limit the time within which he would direct one of the 
parties to have the matter decided by the civil court. 
The reason is this that the partition application cannot 
be left pending indefinitely at the sweet will of a party. 
No party can say that he would institute the suit within, 
say, a year of the order. Thirdly, the Collector may as- 
sume jurisdiction himself and try the question of title 
himself. In that case he would decide it as if he were a 
civil court, with the further result that an appeal would 
lie to the District Judge or to the High Court as if from 
the judgement of a court of civil jurisdiction. 


1927 

Faqiea 

t, 

Hasbewa- 


Mukerji^ .J. 




If this reading of mine of section 111 of the Land 
Eevenue Act be correct, the Collector, on being told by 
the present plaintiffs that they had institute a suit in 
the civil court, could not confer a jurisdiction on the civil 
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1927 court by simply saying, as he did in this case, “ wait 

EAQiBt till such and such a date ” (see the order quoted in the 

Haedewa. judgement of the first court). He could certainly pro- 
ceed with the application, in spite of the fact that a suit 
had been instituted in the civil court. As I have already 
said, the Collector was authorized by the provision of 
section 111 of the Land Eevenue Act to decide the ques- 
tion of title himself. To decide that question, therefore, 
he was a court of competent jurisdiction, as the applica- 
tion for partition had been made in his court before the 
suit for declaration was filed in the civil court. Sec- 
tion 10 of the Code of Civil Procedure came into play and 
the issue which arose for decision in either case could be 
tried by the revenue court alone. If, therefore, the Col- 
lector proposed do not think that he did propose to do 
so) to deny himself jurisdiction, he had to proceed in the 
regular way by bringing into operation clause (h) of sec- 
tion 111 and not otherwise. He was bound to record a 
formal order directing the present plaintiffs to institute 
a suit within three months of the order. The suit that 
had already been instituted was not within the jurisdic- 
tion of the civil court to entertain, and, therefore, was 
of no value. For the above reasons I agree with the 
courts below that the cognizance of the suit was barred 
and it was rightly dismissed. ’ 

I would dismiss the appeal with costs. 

. Ashworth, J. — I concur in the view of my learned 
brother that the suit was rightly dismissed under sec- 
tion 233 (A*) of the U. P. Land Revenue Act. I would, 
however, also hold, in agreement with the lower courts’ 
decision, that it was barred by limitation under section 
120 of the Limitation Act. As regards the question of 
jurisdiction, the intention of the partition court underly- 
ing its order of the 4th of July, 1924, has to be observed 
from the surrounding circumstances. One of these cir- 
cumstances is the law which should have been in the 
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mind of the Collector. On that date the Collector was 

informed by the present applicant, that the applicant 
had filed a suit in the civil court for a declaration as to Habbewa. 
the shares to which he was entitled. On receiving this 
information the Collector passed an order in the following .4«fcicor«i, /. 
terms : — “ Application filed and affidavit that a civil 
suit has been filed. Wait until the 21st of September, 

1924 Now that was a correct and sufficient order if 
the appellant’s suit for a declaration of title had been 
filed before the partition suit. It was not a correct order 
if the civil suit for such a declaration had been filed sub- 
sequent to the partition suit. In the latter case the Col- 
lector should have said that he was not concerned with 

such a suit inasmuch as the civil court was debarred from r ■ | 

entertaining such a suit under section 233 (}:) of the 
U. P. Land Eevenue Act. The court should have tlien 
gone on to consider wffiich of the three courses prescril>ed 
in section 111 of the Land Eevenue Act it decided to em- 
plo'y. If it decided to employ the course allowed by 
clause (a), then it would have passed an order in the 
terms of clause (a) even if it did not specifically refer to 
that clause. The effect of such an order would have been 
to require the appellants to get the title to the shares de- 
termined by a civil court having jurisdiction. That 
would be in this case by a civil court not barred by sec- 
tion 233 (fe). Section 233 (fc) of the Land Eevgnue Act 
is a bar to the institution of a suit. It is not a bar merely 
to the continuance of a suit. When in that suit the de- 
fendants raised the plea of want of jurisdiction of the ^ 

civil court under section 233 (fc), they must have referred | 

to the fact that the plaintiff had no right to institute the 
suit. If the plaintiff had no right to institute the suit, 
the defect could not be cured by an order pendente lite 
of the revenue court under section 111 (a). I hold that 
no order can be passed under section 111 (a) when a suit 
in the civil court for declaration of title has been insti- 
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tuted before the partition suit, because the entertain- 
ment of the partition suit in that case would be barred 
br section 11 of the Code of Ciyil Procedure. If the ap- 
plication for partition has preceded the institution of the 
civil suit, that institution is bad and cannot be corrected 
by an order under section 111 (a) of the U. P. Land 
Eevenue Act. If an order is passed under clause (a), then 
the only proper course for the plaintiff in the civil suit is 
to withdraw the suit already instituted by him and to 
file another suit. The former suit was barred by sec- 
tion 233 (k), but the latter suit would not be so barred 
owing to the obtaining of an order under clause (1) of 
section 111. I may remark that it is settled law that 
section 233 (k) read wnth section 111 of the Land Eeve- 
nue Act means that a civil court cannot entertain a suit 
as to a declaration of title, when that title is a matter 
that can be determined and must be determined in a 
pending partition suit. 

As to the question of limitation, I cannot agree that 
the institution of the partition suit by the respondent 
operated so as to give the appellant a right to sue. The 
appellant in his plaint set forth that the right to sue 
arose from a denial of his title by the respondent. He 
failed to bring, any evidence to prove such denial. Con- 
sequently we must hold that there was no such denial. 
Again in the plaint the appellant never set forth that the 
bringing of the partition suit made it to the interest of 
the respondent to deny his title. The only ground on 
which he suggested in his plaint that the respondent was 
interested to deny his title, as distinct from the fact of 
his actually having denied it, was that the mistake in the 
khewat had been made and maintained. This mistake 
was made and obviously known to the appellant more 
than six years before the bringing of the declaration suit. 
Nothing has occurred since then, in my opinion, to give 
the respondent a greater interest in denying the appel- 
lant’s alleged title than has existed all along. At any 
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rate limitation must be decided on the plaint. It is no- 

where alleged in the plaint that the fact of the respon- FaQnsA 
dent’s bringing the partition suit gave him an interest haebewa. 
in denying the plaintiff’s title which he did not possess 
before. On this ground I would concur with the lower 
courts that the suit is barred by limitation. 

On this ground, as well as on the other ground of 
jurisdiction, I concur that the suit should be dismissed. 

By the Court. — For the reasons given above the 
order of the court is that the appeal shall stand dismissed 
with costs. 

Appeal dismissed. 


Before Sir Grimwood Meats, K7iight. Chief Justice and 
Mr. Justice Mukerji. 

AZIZ AHMAD KHAN .and others (Plaintiffs,* r. 

CHHOTE LAL .\nd others (Defendants,!. * 

Janmry, 

Act No. IV of 1882 (Transfer of Property Act), sections 74, i 

82, 95 and 100 — Sidt for contribution — Limitation — Act j 

No. IX of 1908 (Indian Limitation Act), schedule 1, | 

article 132 — ''SubrogatiorV' — Incumbrance' \ 3 

JRy being the owner of a large amount of immovable 
property, executed a number of mortgages on. different dates 1 

and in favour of different mortgagees, and in several instances f 

the same items of property were mortgaged more than once. 

One of these mortgages, dated the 23rd of September, 1899, | 

was put in suit and a decree obtained thereon, 'when one CL, 

who was a party to the decree and was interested as a puisne | 

mortgagee of one of the items included in the mortgage and 

also as a purchaser of the same, paid the %hole of the decretal 

amount on the 19th of July, 1916. Thereafter CL sold all 

the rights which he had acquired by this payment to A A and : 

others, who on the 25th of April, 1922, brought the present | 

suit, asking for contribution as against several properti^ held k 

by the defendants. i 

^First Appeal Ho. 05 of 19*24, from a iecree of Saaga Hatfei, Suborilinat-e 
Jadge of Moraa»l>ai, dated the IStb HoTember, 19*^. 
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Held, that the suit was not barred by limitation. The 
“ right to contribution arose on the payment made on the 19th 
of July, 1916, and under article 132 of the first schedule to 
the Indian Limitation Act, 1908, the plaintiffs had twelve 
years within which to sue. Raj Kamini Debi v. Mukanda 
Lai Bandapadhya (1), dissented from. Shih Lai v. Munni 
Lai (2), Aslifaq Ahmad v. Wazir Ali (3) and Har Prasad v. 
Raglmnandan Prasad (4), referred to. 

Meaning of the term “subrogation” discussed. Digam- 
bar Das T. Harendra Narayan Pandey (5) and Ahmad Walt 
Khan v. Shamsh-xd-J dhan Begam (6), referred to. 

Held also, on a construction of section 82 of the Transfer 
of Property Act, 1882, that the term “incumbrance” as there- 
in used was not confined to mortgages, but included anv 
other sort of incumbrance also. Hari Raj Singh v. Ahmacl- 
iid-din Khan (7), referred to. 

The facts of this case are very fully stated in the 
judgement of the Court. 

Dr. Kailas Nath Katju, Maulvi Mukhtar Ahmad, 
Pandit Shiam Krishna Dar and Munshi Narain Prasad 
Ashthana, for the appellants. 

Mr. Hamid Hasan, Dr. Surendra Nath Sen, Babu 
Piari Lai Banerji, Munshi Kailas Chandra Mital, 
Munshi Kamla Kant Varma, Babu Surendra Nath 

V arma and Munshi Shabd Saran, for the respondents. 

Mbars, C. J. and Mukerji, J. — The appellants 
before this Court w^ere the plaintiffs in the court below. 
They brought the suit out of which this appeal has arisen 
for recovery of Rs. 26,972-8-0 by sale of certain villages, 
and, in the alternative, for recovery of different items 
of money by wayof contribution, to be enforced against 
certain properties held by some of the defendants. 

The suit has been dismissed on two grounds, namely, 
one, that the plaintiffs did not put before the court suffi- 
cient materials to enable it to work out the respective 

(1) (1920) 67 Indian Cases, 868 
(3) (1889) I.L.R., 14 All., 1. 

{5) 0910) 14 C.W.N., 617. 

(7) (1897) I.L.I 


(2) (1921) I.L.R., 44 All., 67. 
(4) (1908) IJL.R., 31 AIL, 166. 
(6) (1906) I.L.E., 28 AIL, 482. 
19 AIL, 545. 
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burdens to which the properties might be liable, and the 
other, that the plaintiff has failed to implead certain 
people who are necessary for a proper determination of 
the suit. 

The respondents support the judgement on these two 
points taken *by the court Itelow and also on the ground 
of limitation. The court found that the suit was not 
time-barred. 

The points for determination in this appeal are : — 

1. Whether proper parties are before tlie court 
and. if not, whether, with a view to the provisions of 
order 1, rule 9, of the Code of Civil Procedure, the court 
should not have added the necessary parties and then de- 
termined the suit? 

2 . Whether the record does furnish sufficient 
materials for a proper adjudication on the merits of the 
case? 

3. Whether the suit should have been dismissed 
on the ground of limitation as well? 

The facts of the case, so far as we are concerned 
with them in this appeal, are all admitted and are as 
follows. 

One Jamil-ul-Eahman was the owner of considerable 
immovable property and was in a state of chronic indebt- 
edness. He entered into eight transactions with respect 
to his properties, and they will be stated presently. The 
suit for contribution is based on the transaction No. 6 
which will be detailed at its proper place. The transac- 
tions are : — 

(1) On the 22nd of September, 1897, Jamil-ul- 
Eahman, whom we shall hereafter call the mortgagor, 
made a simple mortgage for Es. 12,000 of five properties, 
namely, a house in Moradabad, the villages Nagla, Easul- 
pur, Ganwari and two other villages. The mortgage was 
in favour of one Parshadi Lai, who has died, but his 
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legal i-epresentatives are on the record, as defendants 
Nos. 5 to 8. 

(2) Jamil-ul-Eahman mortgaged, on the 10th of 
March, 1899, for a sum of Es. 1,000, a five biswa share 
in village Shadipnr in favour of one Ganpat Eai, whose 
legal representative is a party to the suit, *as defendant 
No. 19. 

(3) The mortgagor mortgaged, on the same date, 
namely, the 10th of March, 1899, another five biswa 
share of the village Shadipur for a sum of Es. 1,000 in 
favour of Jawahir Lal, whose legal representative is on 
the record, among the defendants, as the defendant No. 
20 . 

(4) Jamil-ul-Eahman mortgaged to Hargu Lal on 
the 11th of April, 1899, for a sum of Es. 8,000, three 
items of property, namely, Asmauli mahal green, 
Asmauli thok Lhanno and the house mentioned in con- 
nection with transaction No. 1. Hargu Lal is a party 
to the suit as defendant No. 33. On foot of this mort- 
gage of Hargu Lal, a decree was passed in his favour in 
suit No. 72 of 1911. In execution of the decree the pro- 
perty described as Asmauli mahal green was sold at an 
auction sale and was purchased by one Pahladi Lal, the 
defendant No. 35, for Es. 40,000. This sale satisfied 
the mortgage entirely and left a balance in favour of the 
mortgagor. 

(5) Jamil-ul-Eahman, on the 29th of July, 1899, 
mortgaged for Es. 8,000 the three properties mentioned 
in connection with the transaction No. 4, along with 
three other properties, namely, Nagla, Munda Khera 
and a grove' in the village of Asmauli. Hargu Lal filed 
a suit which was numbered as 219 of 1911 and got a final 
decree for sale. One Chhote Lal, a party to the decree, 
who was a subsequent mortgagee of the village Nagla and 
who had purchased a part of it, satisfied the decree by a 
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payment in full on the 12th of August, 1916. The i^g 

amount he paid was Es." 31,734-4-0. Chhote Lai’s mort- — 
gage was dated the 10th of March, 1908. He became a 

EjSLAJf 

subsequent purchaser of the village Nagla through o. 
benami purchases and later through direct purchases. 

These facts are however not very material for our pre- 
sent purposes. Chhote Lai, having paid off the decree 
of Hargu Lai, No. 219 of 1911, sold off his rights ac- 
quired by the payment to one Shaft Ahmad. Before he 
did this, he took a sum of Es. 10,000 from one Hidayat 
Ali and purported to release the property in his liand 
from liability. 

(6) Jamil-ul-Eahman made a mortgage of ten items 
of property in favour of the same Hargu Lai, on the 
23rd of September, 1899, for a sum of Es. 5,000. On 
foot of this mortgage the decree No. 220 of 1911 was 
passed, on the 26th of July, 1911. The properties mort- 
gaged were : — 

(a) Nagla, (5) Jalalabad, (c) Munda Khera, (d) 
Asmauli mahal green, (e) Asmauli thok Dhanna, (/) 
-Asmauli thok Sarjit, (g) The grove in Asmauli, (h) 
■Shadipur, (i) Inayatpur, and (j) House in Moradabad. 

Having obtained the ftnal decree on the 16th of 
May, 1914, Hargu Lai took out execution of his decree. 

•Chhote Lai, who was again a party to the decree, as a 
puisne mortgagee of village Nagla, and as a subsequent 
purchaser of the village, paid in full the decretal amount 
which exceeded Es. 20,000, on the 19th of July, 1916. 

He, thereafter, sold all the rights that he acquired by 
such payment to the plaintiff No. 1 and Tahauwar Shah 
Khan, the predecessor in title of the remaining plaintiffs. 

The plaintiffs sought to recover Es. 26,000 and odd, as 
is stated in the beginning of the plaint, by the sale of the 
items (h) and (i) alone, on the ground that other proper- 
ties were subject to prior, mortgages. This portion of the 
claim lias been abandoned and is no longer before us. 
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(7) Jamil-ul-Eahman mortgaged to one Ganga Dei 
~ on the 21st of April, 1901, the five items of property 

’ which were mortgaged in transaction No. (1) to Par- 
shadi Lai and, along with them, the village of Bundra. 
Musammat Ganga Dei paid off Parshadi Lai’s mortgage, 
and having brought a suit for sale, sold some property, 
and her decree was satisfied. 

(8) Jamil-ul-Eahman mortgaged to Dharam Das 
for Es. 8,000, on the 23rd of Pebruary, 1901, Shadipur 
and Bhojra. Dharam Das filed the suit No. 173 of 1913 
and proceeded to execute his decree. At the instance of 
Chhote Lal, such rights as he had acquired by satisfac- 
tion of decree No. 220 of 1911 (mentioned above) were 
notified, and one of the properties mortgaged, namely, 
Shadipur was sold, subject to Chhote Lai’s charge. The 
decree-holder or his representatives purchased the pro- 
perty and paid off the incumbrances Nos. (2) and (3) 
mentioned above. Defendants Nos. 21 to 24 are the legal 
representatives of Dharam Das. 

The plaintiffs’ claim now is that their predecessor 
in title, Chhote Lal, discharged the burden created by 
the transaction No. (6) on the several properties mort- 
gaged on the 23rd of September, 1899. They claimed 
that the respective owners should make good the sums 
that may be found recoverable from the several proper- 
ties, and, in default, the moneys may be realized by sale 
of the several properties. • 

We now proceed to consider the several points that 
have been set forth above as arising for determination at 
the present stage of the litigation. 

The first point is one of limitation. We have al- 
ready said that the claim to enforce the payment of 
money by sale of two properties has been abandoned 
before us. This relief had been claimed on the ground 
that Chhote Lal, having satisfied the decree passed in 
favour of Hargu Lal on foot of the mortgage of the 23rd 
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of September, 1899, (transaction No. 6), had stepped _ iszs 
into the shoes of the mortgagee Hargu Lai and vas, aziz 
therefore, entitled to recover by suit the money actually 
paid by him, from all or some of the properties mort- chh’otb 
gaged under the said transaction No. (6). The plaintiff Lal. 
sought to exclude 8 out of the 10 properties on the ground 
that they were either sold in execution of a prior mort- 
gage or were subject to prior mortgages. We need not 
consider whether the claim to enforce the original mort- 
gagees’ rights by Chhote Lai, or his legal representa- 
tives, would be barred by time or not. The learned Sub- 
ordinate Judge held, in accordance with a judgement of 
this Court in Shib Lai v. Munni Lai (1), that such a 
suit would not be time-barred. We need not express any 
opinion at present as to how far this ease was rightly 
decided. It would probably be necessary to re-consider 
the law laid down there, wEen a suitable occasion arises. 

The contention, however, before us is not whether a 
puisne mortgagee, by paying a prior mortgage, gets 12 
years’ time from the date of payment within which to 
enforce his newly acquired rights. The question before 
us is whether Chhote Lai, having paid the decretal 
amount, not as a puisne encumbrancer, but as a pur- 
chaser of the village of Nagla, was entitled to exact con- 
tribution from the remaining 9 properties; and whether 
this claim for contribution is within time. We have 
already said that Chhote Lai acquired the property of 
Nagla. It is Uated in the judgement of the court below, 
and it was admitted before us, that Chhote Lai had, 
prior to the deposit of the decretal amount, become, by 
certain henanii purchases, the owner of a part at least 
of Nagla. His right to contribution has not been denied 
before us and it has not been contended that Chhote Lai’s 
right to contribution has not passed to the plaintiffs. 

We, therefore, proceed to consider the question on the 

(1) (1921) I.L.B., U AH., 6T. 
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basis of the fact that a right of contribution does exist 
in the plaintiffs, who stand in the shoes of Chhote Lal. 

The payment by Chhote Lal of decree No. 220 of 
1911 was made on the 19th of July, 1916. It is claimed 
for the plaintiffs that their suit for contribution is within 
time, having been brought within 12 years of the 19th 
of July, 1916. The contention of the respondents is that 
by satisfaction of the mortgage' decree, Chhote Lal was 
subrogated to the position of Hargu Lal as a mortgagee 
of the date 23rd of September, 1899; that the plaintiffs’ 
right to enforce the contribution was virtually a right to 
enforce the mortgage of the 23rd of September, 1899, 
and that the suit having been instituted more than 12 
years from 1899 is barred by time. Eeliance has been 
placed on a Calcutta case, Raj Kamini Debi v. Miikanda 
Lal Bandapadhya (1). We have carefully examined the 
ease, but are unable to agree with it. 

The argument that found favour with the learned 
Judges of the Calcutta High Court was this. A puisne 
mortgagee who satisfies a prior mortgage is subrogated 
to the position of the prior mortgagee, and in order to 
enforce the rights acquired by him on such payment 
under section 74 of the Transfer of Property Act he has 
the same period of limitation as the mortgagee who has 
been redeemed. This, in our opinion, is a correct pro- 
position, though it militates against the view taken in 
this Court in the case of Shib Lal v. Munni Lal (2), 
quoted above. It was pointed out that where a usufruc- 
tuary mortgage is redeemed by one of the mortgagors, 
and he obtains possession of the property, the period of 
limitation within which his co-mortgagor can redeem 
his share- of the mortgaged property from the co-sharer 
who has already redeemed the entire property is the same 
as has been prescribed for the redemption of the original 
mortgage. This is again a right proposition of law and 


(1) (1920) 57 nadian Cases, 868. .(2) (1921) I.L.R., 44 All., 
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is supported by tbe Full Bench ease of this Court , name- _ 
ly, Ashfaq Ahmad v. Wazir AH (1). Further it uas 
pointed out that where one of the mortgagors redeems a 
prior mortgage, he is subrogated to the rights of the 
prior mortgagee and on that account has a priority, in 
enforcing a right of contribution, over a transferee of a 
co-mortgagor, although the a|dual payment that gave the 
plaintiff a right to enforce contribution was made subse- 
quent to the rMzgage made by the co-mortgagor. This 
is in accordanoip/ith a decision of this Court in Har 
Prasad y. Raghunandan Prasad (2) and is, undoubtedly, ^ 
a correct proposition of law. On the basis of the.se three 
statements of law it was held, in the case of Raj Kamini 
Deli V. Mukanda Lai Bandapadhya (3), that a suit to 
enforce contribution is a suit to enforce the rights of the 
prior mortgagee and that therefore the remedy of the 
prior mortgagee must be availed of within the perM 
within which the prior mortgagee could enforce his 
remedies. The learned Judges recognized that this view 
might be hard in certain cases, but remarked that they 
were unable to come to any other conclusion. 

With due respect, it appears to us very clearly that 
the learned Judges have missed the point. We have to 
look to. the principles on which the first three proposi- 
iions of law, enunciated above, are based, and we sia 
at once see why in the case of a suit for contribution a 

•different rule .must apply. _ - _a + + 

Before we proceed further, it will be important to 

note that the word “ subrogation ” is not to be found 
within the four corners of the Transfer of Property Act. 
The word “subrogation” means substitution. The rule 
of substitution has been adopted and applied by courts 
of equitv, on the principle-“He who seeks equity 

must do^equity”. If a certain party owning property 

and his property are relieved from a certain liability, it 
m X) llS, w au., 1. ^ (S) aoo8)^ja.. ai ail. m 

^ ^ ^ ^ (3) (W'M}} Cases, 8S8. 
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_ is the duty of the owner to see that the party who relieves 
is not allowed to suffer. This is the principle of subro- 
gation. Now let us examine the three principles from 
which the learned Judges of the Calcutta High Court 
thought that the foiu-th proposition followed. 

Where a puisne mortgagee redeems a prior mort- 
gage, he acquires the rights of the prior mortgagee. This 
is under section 74 of the Transfer of Property Act. By 
such payment the puisne mortgagee, redeeming the prior 
mortgagee, only temporarily relieves the subsequent 
mortgagees or the mortgagor from the burden of the 
earlier mortgage. He is allowed to step into the shoes 
of the prior mortgagee only in order that he might en- 
force the very remedies which were open to the prior 
mortgagee. There is no reason why a redemption by 
him should extend the duration of the liability of the 
mortgagor or subsequent mortgagees, by extending the 
period of limitation. There is no, principle, therefore, 
on which the remedy of the prior mortgagee could be 
extended for the benefit of the puisne mortgagee making 
the payment. In this connection the case decided in 
this Court, namely, SMb Lai v. Munni Lai (i), may 
have to be considered again. The learned Judges in this 
case thought that the subsequent mortgagee, by making 
the payment, came within the purview of section 95 of 
the Transfer of Property Act and by the act of payment 
acquired a charge over the properties redeemed by hirq.. 
If we read section 95 of the Transfer of Property Act, 
we shall at once see that this section has no application' 
whatsoever to the case of a puisne mortgagee satisfying 
the prior mortgage. The learned Judges remarked that 
they were applying the principle underlying section 95 
of the Transfer of Property Act and that it had been helcT 
that it was not exhaustive. The learned Judges evident- 
ly had in their mind the case of Ahmad Wall Khan v. 
Shamsh-ul-Jahan Begam (2) decided by their Lordships- 

(1) (1921) LL.E., 44 All., 67. (2) (1906) I.L.E., 28 AIL, 482. 
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of tlie Privy Council, where it was held that, although i928 
it might be said that section 95 applied only to the case Tzu ' 
of usufructuary mortgages, it could be read and it should 
be read as applying to all classes of mortgages. We are ,, *• 
not aware of any case in which it has ever been held by Lal. 
the Privy Council that section 95 of the Transfer of Pro- 
perty Act applied to the case of a payment made, by a 
puisne mortgagee. 

The second proposition of law is that where one of 
the mortgagors redeems a prior mortgage and obtains 
possession from the mortgagee, a co-mortgagor can re- 
deem him only wnthin the period within which he could 
redeem the original mortgagee. This is so because the 
redemption by one of the mortgagors does not serve in 
any way to extend the period of limitation in favour of 
the co-mortgagor. The co-mortgagor had the usual 60 
years’ period of limitation for redemption. The fact 
that a co-mortgagor by redemption has stepped into the 
shoes of the mortgagee and has been allowed to hold the 
property, other than his own, as a security for enforcing 
payment by his co-mortgagors, is no ground for granting 
an indulgence to the co-mortgagor who wishes to redeem 
later, by extending the period of limitation. 

The third proposition of law is that a mortgagor 
who redeems a joint mortgage is entitled to the priority 
of the mortgagee as against a subsequent transferee of 
the co-mortgagor. This is so because the burden that 
has been relieved was of a debt prior in date to the sub- 
sequent encumbrance and the party who has relieved 
the earlier burden cannot be allowed to suffer. 

The doctrine of subrogation has been applied for 
the benefit of a party making the payment in suitable 
cases and cannot be applied to the disadvantage of that 
party. Where a suit is brought to enforce a contribu- 
tion, w-hich is based on the maxim “equity is equality”, 
it is only partially right to say that the party making 
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the payment and reliering the co-mortgagor’s property 
from burden is subrogated to the position of the mort- 
Khan gagee. It is clear that he cannot enforce the right of the 
Ohhote mortgagee to sell all or any of the properties to realize 
the entire money recoverable by him. The mortgagee 
would be entitled, without any restriction, to enforce 
the payment of the entire mortgage money against any 
one of the properties he might choose to proceed against; 
but the mortgagor seeking contribution has to exempt 
his own property (if it has not been sold) and must bear 
a proportionate part of the mortgage money. Then, he 
has to split up his claim and must ask for a proportionate 
payment from the owners of the remaining properties. 
Properties would contribute, some more and others less, 
according to the respective values of the properties. 
Thus it is clear that a co-mortgagor seeking contribution 
is not exactly in the same position, in all respects, as the 
mortgagee whom he has redeemed. It wns held in a 
Calcutta case, Digambar Das v. Harendra Narayan Pan- 
dey (1), that how far a party seeking contribution is to be 
subrogated to the position of the mortgagee redeemed 
must depend according to the circumstances of the case. 
We approve, (with respect), of some of the remarks made 
in that learned judgement. At page 623, col. 1, will be 
found the following : 

It is only by a fiction of law that the mortgagor who 
redeems the security is substituted in the place of the original 
creditor, and although it is sometimes said that the substi- 
tute is put in all respects in the place of the party to whose 
rights he is subrogated, even a superficial consideration will 
show that the statement is too broad and requires qualifica- 
tion ”. 

The learned Judges quote authorities for their state- 
ment in column 2 of the same i^age, namely, “ the ex- 
tent to which subrogation w-ould be carried in a parti- 
cular case must be governed by equitable eonsiderations’ 

(1) (19101 14 C.W.N., 617. 








This is a statement of law with which we agree. Then 1928 
the learned Judges say “If, therefore, one of several 
mortgagors satisfies the entire mortgage debt, though 
upon redemption he is subrogated to the right and renie - cmom 
dies of the creditor, the principle has to be so administei- 
ed as to attain the ends of substantial justice regardless 
of form; in other words, the fictitious cession of the rights 
and remedies of the creditor in favour of the person who 
effects the redemption, operates only to the extent w 
which it is necessary to apply it for his indemnity ind 
protection This statement of the law is undoubtedly 
correct. 

There can be no doubt that where a right of contri- 
bution exists, that right comes into play only wheit a 
payment is made. It would be absurd to say that al- 
though the right to exact contribution arose in ChJiote 
Lai on the 19th of July, 1916, the limitation against him 
had begun to run on the 23rd of September, 1899, (the 
date of the mortgage), and that it had already been time- 
barred on the 23rd of September, 1911, i.e., even before 
the right accrued. 

The principle of subrogation may have been appliecf, b 

and adopted by the Transfer of Property Act in certain 
cases, but the law that actually governs is that which is 
enacted within the four corners of the Transfer of Pro- 
perty Act. The maxim of law is well known, viz., 

“ where there is law, there is no equity Where legal 
rules are clear, equitable rules cannot be applied. Sup- 
posing, therefore, that equity would require that Chhote 
Lai’s right to contribution should be (xj-extensive with 
Hargu Lai’s right, we have to be governed by the provi- 
sions of sections 82 and 95 of the Transfer of Property 
Act read with section 100 of the same Act. The right 
of contribution in India, where the Transfer of Property 
Act is enforced-, arises under the provisions of reetion 82 
of the Act. Under the view expressed by their Lordships 


582 


THE INDIAN LAW EEPORTS, 


[vOL. L. 


1928 


Aziz 

Ahmad 

Khan 

p, 

CSHOTE 

Lal, 


of the Privy Council in the case of Ahmad Wali Khan 
V. Shamsh-ul-J ahan Bega7n (1) quoted above, section 95 
is equally applicable. On the satisfaction, therefore, of 
a mortgage by a co-mortgagor, a charge arises in favour 
of the person making the payment and that charge can 
be enforced under section 100 of the Transfer of Proper- > 
ty Act. Thus we have the clearest sanction for holding 
that the right to enforce arose on payment and, under 
article 132 of the Limitation Act, the person making the 
payment has 12 years within which to enforce the charge. 

We hold, in disagreement with the case of Raj 
Kamini Debi v. Mukanda Lai Bandapadhya (2), that 
the suit is not time-barred. 

The second and third points may be taken together. 

The argument that has found favour with the learned 
Subordinate Judge is this. Some of the properties which « .. 
are the subject-matter of the 6th transaction were dealt 
with by previous mortgages. Under section 82 of the 
Transfer of Property xict, each property is liable to con- 
tribute proportionately to its value. The value of a par- 
ticular property is to be determined, where it is subject 
to ‘‘ any other incumbrance ”, by deducting from the 
actual value of the property the ” amount of such in- 
cumbrance”. It is argued that “incumbrance” means 
mortgage and that the “ amount of the incumbrance ” 
must be taken to be the proportionate charge that would 
exist on a property, if it happened to be previously mort- 
gaged along with other properties. To illustrate the 
meaning, if properties C, D and E are subject to a parti- 
cular mortgage and, for purposes of contribution, their 
values have to be determined, we must see whether these 
or any of these properties are subject to any jirior mort- 
gages and what are the properties along with wdiich they 
have been mortgaged. Then we have to determine what 
would be the proportionate liability under .the prior mort- 
gage of each of these properties. This argument, which 

(1) (1906) I.L.R.. 28 All., 482. (2) (1920) 57 Indian Cases. 868. 
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found favour with the learned Subordinate Judge, ap- 
pears to us to be unsound and opposed to the plain words azu 
of section 82 of the Transfer of Property Act. 

To start with, the word “incumbrance” does not Chhote 
necessarily mean a mortgage. The word incumbrance 
has not been defined in the Transfer of Property Act and 
we must interpret it in the manner in which it has been 
used in legal parlance. Wharton, in his Law Lexicon, 
defines it as “ a claim, a lien or liability attached to pro- 
perty; as a mortgage, a registered judgement, etc.” If 
this definition be correct, and we must assume that it is 
correct, we shall see that a mortgage is not the only thing 
w^hich can be described as an incumbrance. Stroud, in 
his Judicial Dictionary, points out that a lease might be 
an incumbrance in certain cases. We have no doubt 
that the word incumbrance has a larger meaning than a 
mere mortgage. The Transfer of Property Act deals 
largely with mortgages and if, by the use of the word 
incumbrance the framers of the Act meant only a “mort- 
gage”, nothing would have been easier for them than 
to use the word mortgage and not the word “incum- 
brance”. Where, out of one of the properties mort- 
. gaged, an estate, say, in the shape of a permanent lease, 
has been carved out before the making of the mortgage, 
out of the satisfaction of which the question of contribu- 
tion arises, the value of the projjerty mortgaged, for the 
purpose of contribution, must necessarily be the value 
of the property minus the value of the permanent lease. 

The owner, before the mortgage, may have very much 
impaired the value of his property by the execution of a 
permanent lease of a considerable portion of the estate. 

In the circumstances t];ie value for the purposes of con- 
tribution must be determined by deducting the value of 
the lease from the market-value of the property as a 
whole. Then, again, a property mortgaged may be sub- 
ject to an attachment at the date of. the mortgage. The 
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attaclimeiit will be an “incumbrance” if it be still sub- 
sisting at the date of enforcement of contribution. If 
this Yiew of the word incumbrance be right, it is clear 
that the framers of section 82 were not contemplating 
only prior mortgages when they used the word incum- 
brance. This would considerably diminish the weight 
of the defendant’s argument that the “ amount of an 
incumbrance ” was meant to be the proportionate 
amount of mortgage money which could be attributable 
to a property in a suit for contribution. 

Where the language of a statute is plain in itself, it 
is not open to the interpreter to add to it or to deduct 
from it or even to consider whether the rule is likely to 
create hardships in particular cases if it be read in its 
ordinary sense. The words themselves alone must be 
considered, to see the intention of the law given. (See 
page 66, Craies’ Statute Law, edition of 1923; Broom’s 
Legal Maxims, edition of 1924, p. 343). 

To give effect to the contention of the defendarits, 
we have to add considerably to the language of section 82. 
Assuming that the word incumbrance has been used in 
a much narrower sense, namely, in the sense of mort- 
gage alone, the amount of an incumbrance or mortgage, 
will be what has been described in the Transfer of Pro- 
perty Act itself as “ the mortgage money ”, namely, 
the principal amount and the interest. If we ask our- 
selves the question, “ what is the amount of a prior 
mortgage on a particular property?”, we would readily 
get he answer, which would indicate the total amount of 
the mortgage money. Nobody would think of saying 
“ although the total amount of mortgage money recover- 
able from this property is Es. 10,000, yet, because with 
this property several others have been together mortgag- 
ed, the mortgage money on this property is really 
Es. 2,000.” We cannot, except by doing violence to 
the language of the section, read the words “ amount of 
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any other incumbrance ” as meaning “ the amount 
which would be payable by the projiertj*, having regard aziz 
to the proportionate value of this property, and any other 
property which may be subject to the same mortgage.” cmoTi 
It has been urged that if we do not accept the defen- 
dants’ interpretation, we shall be doing great injury to 
the defendants, inasmuch as some of the properties which 
have been more than once mortgaged will practically 
escape from contribution. For example, it was pointed 
out that the house property has been subject to three pre- 
vious mortgages, namely, transactions Nos. (1), (4) and 
(5), and that the total amount of the mortgage money 
payable under them would be no -less than Es. 28,000. 

It is urged that the house would practically be worth 
nothing if we attempt to deduct Es. 28,000 from the 
value of the property. In fact, the property has been 
valued at only Es. 6,000. This argument need not deter 
us. There are several answers to this objection. The 
argument comes to this only, that of we read section 82 
naturally, we shall be obliged to exclude some of the pro- 
perties which are heavily encumbered from contribution. 

When the sixth mortgagee accepted some of the heavily 
incumbered properties as his security, and, when the 
mortgagors gave those properties as a part of the security, 
both the mortgagors and the mortgagee knew that the 
value of those properties, as security, was worthless. 

The prior mortgagees could easily enforce their claims 
against the house alone. If the house escaped the attack 
of the first mortgagee, it was not likely to escape the 
attack of the second or the third mortgagee. If we con- 
sider supposed cases of “hardship,” we can point out 
the possibility of similar supposed hard cases if the in- 
terpretation contended for on behalf of the defendants 
were adopted. This verj' case illustrates the hardship of 
the interpretation contended for by the defendants. In 
spite of making 36 people parties to the suit and in spite 
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of bringing on the record a mass of evidence, the plain- 
tiffs have been told that more people are necessary as 
parties and more evidence as to properties is necessary. 
We must remember that we are construing a rule of law 
and are not legislating. We have already said that if 
the language of the statute be plain, it is not open to us 
to consider Avhether that language would create any hard- 
ship or not. If there be hard cases, they may be good 
reasons for altering the law, but they cannot be good 
reasons for putting a meaning to the language which it 
does not bear. 

Further, we find that the rule that has been enacted 
in section 82 is liable to be abrogated or modified, by the 
mortgagors themselves. There appear, in the section the 
very important words, “ in the absence of a contract to 
the contrary ”. Where it is intended by the different 
owners of several properties that each and every item 
should be liable to contribute in a maipier different from 
the one described in section 82, it would be open to them 
to agree among themselves to that effect. The legisla- 
ture provided for a rule only where the mortgagors, 
among themselves, or the mortgagors among themselves 
and the mortgagee (assuming that the mortgagee too has 
a voice in the contract for contribution), did not come 
to any terms. W^e can easily conceive that the legisla- 
ture decided to lay down a simple rule in simplest possi- 
ble language and left it to the parties to the transac- 
tion to lay down any different rule for themselves if they 
wanted any such different rule. 

We are clearly of opinion that there is no justifica- 
tion for reading the word “ incumbrance ” as “ mort- 
gage” and that, further, there is no jurisdiction for 
holding that the words ” amount of any other incum- 
brance ’ ’ mean ‘ ‘ proportionate mortgage money payable 
according to a rule of contribution ”. 

Only one case has been cited to us as an authority 
for the defendants’ contention and that is the case of 
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Hari Raj Singh v. Ahmad-ud-din Khan (1). We have 
carefully considered the case, but do not find anything" 
in it to induce us to regard it as an authoritative pro- 
nouncement on the interpretation of section 82 of the 
Transfer of Property Act. The first thing that we have 
to observe in the case is that it does not appear that the 
parties put different constructions on section 82 (as 
before us) and the learned Judges were called upon to 
pronounce an opinion as to which of the constructions 
was right. The learned Judges merely proceed to show 
how contribution should be calculated. It does appear, 
no doubt, from the judgement of the learned Judges, 
that the amount of the prior mortgage which was direct- 
ed to be deducted from a particular property was a “pro- 
portionate amount” as contended for on behalf of the 
defendants. But it is also the case that the learned 
Judges proceeded to altogether exclude from considera- 
tion certain properties which had been sold in execution 
of prior mortgage decrees; and, thereby, adopted the 
interpretation contended for on behalf of the appellants 
before us. If we adopt the principle of “ proportionate 
charge ”, there is no reason whatsoever for excluding 
from calculation the values of the properties sold in exe- 
cution of prior mortgages. It is true that those proper- 
ties could nDt be made liable, but if they are made to 
bear, in the calculation, a proportionate part of the prior 
incumbrance, the prior incumbrance on unsold proper- 
ties would diminish. It is clear, therefore, that the 
learned Judges who decided the case never felt called 
upon to decide as to whether section 82 was capable of 
two different interpretations. 

For the foregoing reasons we are of opinion that 
the learned Judge of the court below was wrong in be- 
lieving that it was incumbent on him to find out, in the 
ease of each prior mortgage, what were the properties- 

(1) fl897) 19 AU., MS. 
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the sixth transaction, what were the yalues of those pro- 
parties, who were the owners of those properties and so 
on. The learned Judge need not have troubled himself 
with such a wide inquiry and should have confined him- 
self to the inquiry as to the amount of the mortgages (as 
explained above) under which particular properties were 
liable. 

If our view be correct, it is possible, nay it is pro- 
bable, that, wfith the materials on the record and the 
parties before the court, the latter would be able to come 
to a proper adjustment of the liabilities of the several 
properties owned by the parties to the suit. 

In the result, we set aside the decree of the court 
below and remand the suit to the learned Subordinate 
Judge with the direction that he shall restore the suit on 
its original number and proceed to dispose of it accord- 
ing to law, having regard to the foregoing remarks in 
our judgement. The costs here and hitherto will abide 
the result. 

If the learned Judge in the court below should still 
fin d that certain necessary parties are not before him, 
having regard to the provisions of order I, rule 9, of the 
Code of Civil Procedure, he must bring those parties on 
the record (subject to such orders as to costs as he may 
deem fit to pass) and proceed to try the suit. 

Appeal allowed and sidt remanded. 
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MISCELLANEOUS CIVIL. 

Before Justice Sir Cecil Walsh and Mr. Justice Banerji. 

In the matter oe CHANDEA SEN JAINI.* 

Act No. XI of 1922 (Indian Income-tax Act), sections 22 and 

23 — Income-tax — Notice under section 22(4,» served on 
assesses after he has made a return — Noti-compliance — 
Powers of income-tax officer. 

If an assessee has made a return in compliance with a 
notice under section 22 (2) of the Indian Income-tax Act, 
1922, and thereafter a notice has been served upon him under 
section 22 (4) and the assessee has failed to comply with that 
notice, the Income-tax Officer is entitled to make an assess- 
ment under section 23(4) on account of that failure and he is 
not bound to proceed under section 23 (3t. Brijraj Eanglal 
V. Commissioner of Income-tax (11. dissented from. 

This was a reference made by the Commissioner of 
Income-tax under section 66 of the Indian Income-tax 
Act, 1922. The facts of the case are thus stated in the 
Commissioner’s order 

1. Lala Chandra Sen Jaini, a Vaid of Etawah, 
d[uly filed his return of income for the current year, sta- 
ting his income to have been Es. 300 from property and 
Es. 3,000 from business, and adding that he kept no 
accounts, that his business was that of a Vaid, that he 
could not complete the form in detail, and that his return 
was an estimate. 

2. When the Income-tax Officer came to make the 
assessment, he issued a combined notice under section 22 
(4) and section 23 (2) of the Income-tax Act in the form 
attached (Appendix A), asking Lala Chandra Sen Jaini 
(1) to produce or cause to be produced his account books 
for the previous year and (2) to produce or cau^ to be 
produced evidence in support of his return. 


*MiscelIaneons Case Ho. 1027 of 1027. 
(1) (1027) A.LB., (Pat.), 390. 




January^ 

4. 


fii^ 


H 

i 


iMi 



THE INDIAN LAW EEPORTS, 


[vOL. L. 


1928 * 3. The assesses appeared before the Income-tax 

Officer and stated on oath that he had no accounts or 
bO'hikhatas of any sort whatsoever, but, on being ques- 
Ses Jakx. tioned, admitted that he did maintain a register in which 
were recorded the names of the persons to whom parcels 
were sent by post value-payable and also the amounts 
of money so realized. The Income-tax Officer asked the 
assesses to produce that register, no matter what its con- 
dition was, but the assesses declined to do so. The 
Income-tax Officer accordingly framed an assessment 
under section 23 (4) of the Income-tax Act. 

4. The assesses subsequently presented an appli- 
cation under section 27 in the following terms : — 

“Eespectfully it is submitted that the applicant was 
required to file his account books, but since he kept no 
regular account books he could not file any. The appli- 
cant has been assessed to pay Es. 904-11, which is very 
excessive. The applicant does not sell any medicines in 
the city. AH his medicines are sent outside by means of 
parcels. A parcel journal is kept by the applicant, which 
will show the total amount of medicines sold by him. 

The applicant never thought that this journal could 
afford a reasonable basis for assessment, but his legal 
advisers have advised him to file this journal. This 
journal contains all the sales by the applicant, and, by 
taking average profits per cent. , a fairly accurate income 
of the applicant can be obtained. 

It is therefore prayed that the court be pleased to 
reconsider the case in the light of the parcel journal and 
to assess the applicant accordingly.” 

The Income-tax Officer held that the condition 
postulated in section 27 was not fulfilled, i.e., that the 
assesses had not been prevented by sufficient cause from 
complying with the notice under section 22 (4), and 
rejected the petition. 
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5. The assessee appealed to the Assistant Com- 
missioner of Incomertax, who rejected the appeal on the 
11th of August, 1927. 

6. About this time a case, Brijraj Ranglal v. 
Commissioner of Income-tax, was decided by the Patna 
High Court, which ruled that the notice under section 22 
(4) of the Income-tax Act can only be issued before a 
return of income is filed and that failure to produce 
accounts in response to a notice issued after submission 
of a return does not render the assessee liable to an assess- 
ment under section 23 (4). The assessee noticed a report 
of this case in the newspapers of the 13th of August, 
1927, and has presented a petition claiming that the as- 
sessment should have been made under section 23 (3) and 
not section 23 (4), and praying the Commissioner to 
set aside the assessment or to state a case to the High 
Court. Strictly speaking, the demand for a reference 
does not arise out of the appellate order. But the matter 
is of importance and, although the judgement of the 
Patna High Court has no force in this province, it is 
desirable that the point should be settled authoritatively. 

7. The Commissioner, therefore, states a case on 
the following point : — 

If an assessee has made a return in compliance with 
a notice under, section 22 (2) of the Indian Income-tax 
Act, 1922, and thereafter a notice has been served upon 
him under section 22 (4) and the assessee has failed to 
comply with that notice, is the Income-tax Officer en- 
titled to make an assessment under section 23(4) on ac- 
count of that failure, or is he bound to proceed under 
section 23 (3)? 

8. The Commissioner is of opinion that the ruling 
of the Patna High Court is not correct and the answer to 
the first part of the question is in the affirmative and 
to the second part in the negative. 

41ai> 






592 


THE INDIAN LAW REPORTS, 


[vOL. 


19-28 


Jb the 

MATTES OF 

Chandea 

Jaixi. 


APPENDIX A. 

Forni B. 

Notice under section 23, suh-section 2 (and sectmi 22 
sub-section 4) of the Indian Income-tax Act XI 
of 1922. 

(For use where a return has been' made). 


No. 


Dated the 


To 


192 


To enable me to test the correctness of the return 
of your income furnished by 'you under section 22, 

sub-section 1, 

sub-section 2 . of the Act for the year ending , I hereby 

snb- section 3, ^ ^ 

require you to attend at my office at ■ 

in person or by 

representative to produce or cause to be produced 
at the said place and time the accounts and documents 
specified Overleaf *and any other evidence on which 
you may rely in support of the return*). 

Wilful failure to comply with this notice will entail 
the forfeiture of your right of appeal under section 30 
(1) of the Act and will render you liable to prosecution 
under section 51, sub-section (d) of the Act. 

Income-tax Officer. 

Particulars of accounts and documents : — 


Upon this reference — 

Munshi Baleshwari Prasad, for the applicant. 

Pandit Uma Shankar Bafpai,.toT the Crown. 

Walsh and Banerji, JJ.— This is a case stated by 
the Income-tax Commissioner. The assessee, one Lala 
Chandra Sen Jaini, a vaid or physician of Etawah, filed 
a return of his income for the current year, stating that 
he kept no accounts and that his return was an estimate. 
The Income-tax Officer, presumably having reason to 
think that the assessee was not giving that attention to 
his return which, we hope, he gives to his patients, 
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served a double notice upon him, one under section 22 

requiring him to produce accounts and documents in matter'^f 
support of his return, and another under section 23 (2,i 
requiring him either to attend or to produce evidence in 
support of his return. The notice issued is headed 
“Form B’’. It is a double form calling upon the assessee 
to do two things; to produce documents to enable the cor- 
rectness of the return to be tested and to attend and give 
any evidence the assessee may desire to give. This 
double form, ■which is a useful and practical way of com- 
bining two stages into one, is headed “Form B“. We 
have been unable to ascertain, either from the ^Manual in 
use in these provinces, or from the gentlemen who have 
argued the case before us, whether it is a statutoiA- form 
or merely a form 'with no greater authority than that of 
the department from which it issues. But it is no 
without significance that one of its sub-titles js in the 
following terms; — “For use where a return has been 
made”. The question whether a double form like this, 
and the practice of combining two stages into one, ifi 
strictly lawful is not liefore us. It certainly ought to be. 

It must be a great saving of time to an assessee, espe- 
cially if he is honest and wants to be truly assessed and 
to pay .the proper proportion of his contribution to public 
funds, and it must also be of great advantage to the tax- 
ing authorities, to have one comprehensive and final stage 
of inquiry where an assessee, whose return has been 
challenged, can produce all his documents in support of 
his return and give any evidence on which he relies. 

The assessee complied with the notice which required 
him to attend under section 23, presumably because he 
was advised that if he did not he would have the very 
assessment made against him of which lie complains, 
but he did not comply with the part* of the notice requir- 
ing him to produce his documents, apparently relying 
upon an authority of the Patna High Court, which he 
was advised would enable him to withhold them from 
the taxing authorities. But the result of his attendance 
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to give evidence was to show that his statement in his 
original return was a falsehood. He had said that he 
kept no accounts. He did. When he was put upon 
oath, he admitted that he kept a register with the names 



of his customers and the amounts realized. He made 
the feeble and obviously dishonest excuse that he had 
not produced the register because the accounts were not 
clearly entered. It is to be observed that he was not 
called upon to produce accounts which were clearly en- 
tered, or anything which he might, as the sole judge of 
the matter, consider worthy of being produced, but he 
was called upon to produce such accounts and documents 
as he had, it being immaterial whether the accounts were 
clear or not or whether they were what w?-ould be con- 
sidered regular and perfectly kept accounts; he finally ' 
said that he did not wish to produce them. He was 
thereupon assessed by the Income-tax Officer to the best 
of his judgement under section 23 (4). The question is 
whether the Income-tax Officer had jurisdiction to do- 
that. It seems to us that if he had not, the careful pro- 
visions of sections 22 and 23, for the purpose of pre- 
venting fraud and concealment, would be useless and that 


the machinery provided for the purpose of making people 
pay their real quota would break down. The machinery 
provided by these sections for extracting a reasonable 
contribution out of assessees in default is aimed precisely 
at the conduct of which this assessee has been guilty, but 
we have to see whether his dishonest attempts to evade 
his liability are protected by the law. The sub-section 
in question, section 28 (4), is as follows 


H the principal officer of any company or any other per- 
son fails to make a return under sub-section (1) or sub-section 
(2) of section 22, as the case may be, or fails to comply with 
all the terms of a notice issued under sub-section (4) of the 
same section or, having made a return, fails to comply with all' 
the terms of a notice issued under sub-section (2) of this- 
section, the Income-tax Officer shall make the assessment to- 
the best of his judgement”. 
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That sub-section con temp] ates three contingencies. 1923 
The first, the failure to make a return at all; the the 
second, the failure to comply with a notice requiring pro- 
duction of accounts or documents required by the Income- 
tax Ofl&cer; and the third, the failure to attend at the 
Income-tax Officer’s office, or to produce evidence on 
which the assessee relies. In each of these three eases 
the assessee is a person in default, and he can only 
become in default by a deliberate breach of an express 
provision to w-hich the penal section which we have just 
cited in each case refers. It must be admitted that the 
assessee in this case failed to comply with tlie terms 
of the notice issued under sub-section (4) of section ' 2 - 2 , 
because he failed to produce this register which was the 
important document which he liad. By a curiously 
tortuous form of argument it is suggested that this default 
on his part does not bring into operation section 23, sub- 
section (4), because it does not constitute a breach of sub- 
section (4) of section 22. For the purpose of that argu- 
ment it is necessary to introduce into section 22 (4) an 
express or implied provision that a notice requiring an 
assessee to produce accounts and documents can only be 
served before he has made a return, and, if served after 
he has made a return, is illegal. To our minds this is a 
far-fetched suggestion, but as it has been accepted in 
one High Court in India and is relied upon in this case, 
it is necessary to examine it with some care. It is im- 
possible to deny that the effect of such an interpretation 
is to make a great part of the^ sections unworkable, 
and the view seems to us completely out of touch with the 
realities of the question to l>e determined. .There is 
nothing in sub-section (4) imposing any limitation upon 
the time when, or the conditions under which, the notice 
there mentioned is to be seiwed. -What possible object 
an Income-tax Officer can sene by sending a notice to an 
assessee to produce his accounts -and documents before 
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such assessee has made any return at all, it is difficult to 
follow. Why should the legislature have- intended, 
without using express and clear language, to prevent the 
Income-tax Officer from calling upon an assessee to pro- 
duce accounts and documents under this sub-section after 
he has made his return? The object of his doing so is 
made clear by the next section. If the Income-tax 
Officer is satisfied that a return is correct, he is directed 
to make the assessment under sub-section (1). How is 
he to be satisfied, if he has any suspicion or grounds for 
dissatisfaction, unless, when he sees the return and has 
some materials before him for forming a judgement, he 
can ask to see the books of the assessee? A fortiori, 
unless he is to obtain private information from secret and 
possibly unreliable sources, how is he to form a belief 
under section 23, sub-section (2), that the return made 
under section 22 is incorrect or incomplete, unless at least 
he can inform himself by the obvious and elementary 
method of calling for the books? It is to be observed 
that the notice which he may serve on the person who 
made the return under section 23 (2) is only to be served 
when the officer has reason to believe that the return 
made is incorrect or incomplete; and unless the return is, 
on the face of it, ridiculous or the Income-tax Officer has 
secret information, it is impossible for him to form any 
honest belief on the subject at all, unless he can secure 
some materials. It seems to us, therefore, that a great 
part of the duties of the Income-tax Officer would be 
rendered practically unworkable if it were to be held that 
sub-section (4)^of section 22 could only be worked before 
a return had been made. The. Government Advocate 
made a valuable criticism upon the argument. The 
machinery is slightly different where there is a company 
and where there is an individual assessee. In the case 
of a company, under sub-section (1), the principal officer 
is required to prepare and furnish every year on or before 
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the 15th daj' of June in each year a return, whereas the 
return under sub-section required of an individual is l5 THS 
only to be made in response to a notice served ujion him 
by the Income-tax Officer to make such return within 
a specified period. It follows, therefore, that if the 
argument put forward were to be accepted, the words 
“before the 15th June in each year” would have to be 
inserted in the case of the principal officer of any com- 
pany in sub-section (4) of section QS, and that, although 
there is not a word in the Statute to suggest it, if the 
Income-tax Officer did not call upon every company in 
his jurisdiction before the 15th of June to produce ac- 
counts and documents required by him — a most burden- 
some requisition — he would, after such company had 
made its return, be prevented for the rest of that fiscal 
year from doing so. 

On this matter we have no hesitation in quoting 
from the excellent Commentary of Mr. Yishvanatha 
Sastri, a Yakil of Madras, the author of The Law and 
Practice of Income-tax, published in 1922, dealing with 
this very question of the evidence in support of a return 
under section 22. He expresses this opinion : — 

“The Income-tax Officer is empowered to call upon the 
assessee (whether or not he has made a return^ to produce such 
documents and accounts as he may require, -within the period 
specified in the notice requiring their production. Sub-section 
(4) prevents the Income-tax Officer from calling upon an asses- 
see to produce boobs of account going back for a period of more 
than three years prior to the accounting period. There is, 
however, no such limitation upon the power to call for docu- 
ments. In the case of trades and busine®, the Income-tax 
Officers require, in addition to the profit and loss account, a 
copy of the balance-sheet. Provided the return which has been 
made is a correct one, the submission of these documents can- 
not prove detrimental to the tax-payer”. 

We agree with that opinion. The matter seems to us 
to be simple, and really it would seem almost unarguable, 
if it were not for the decision arrived at by the Patna 
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1928 High Court set out in Appendix (0) to the case.* We 
Is THE respectfully differ from that decision and find it some- 
’c^)E.r "what difficult to follow. The fallacy, if we may say so, 
Ben jaisi. jg upon the assumption which, in our view, there 
is nothing to justify, that a notice under section 22 (4) 
can only be given to a person who has not made a return, 
and that if it is given after a return has been filed, such 
a notice is illegal. One of the reasons given in the 
judgement is that the words, “having made a return”, 
which occur in the third case of default in section 23 (4), 
create some antithesis between such default and the pre- 
ceding default of failing to comply with a notice under 
section 22 (4). We cannot follow this. . It is not a case 
where any antithesis is required. To our minds the 
words merely mean what they say, and have no other 
object tfian that which the Government Advocate point 
ed out, of emphasizing the fact that the third default, 
namely, failure to comply with sub-section (2) of section 
23, can only be made by a person who has already made a 
return, because it is only such a person who can be served 
with a notice in accordance with sub-section (2) of sec- 
tion 23. It is wrong to say that they are m^ningless. 
Many reasons might be given why the draftsman thought 
it right to insert them where they are. One reason is 
this, that an Income-tax Officer may have honest reason 
to believe that the return which he has received has been 
made by the assessee and is incorrect or incomplete, 
when the return was not in fact made by the assessee at 
all, and although the Income-tax Officer might have 
honest reason to believe that it was, and might legiti- 
mately serve on such person a notice under sub-section (2) 
of section 23, such person would have a complete 
answer to an assessment against him to the best of the 
Income-tax Officer’s judgement under sub-section (4) by 

Brijraj Ranglal v. Commissioner of Income-tax, (1927) A.I.E., 

(Pat,), 390. 
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proving that he had not made the return. ISo doubt this 
illustration is an extravagant one in the sense that it is i-'-’ tbs; 

. ^ , MATTEE OF 

imlikely to occur, but In a country in which false docu- chasdea 

ments are so common and false charges are so frequently 
made out of enmity, it may well have been considered 
quite possible that a discharged servant or some other 
enemy might deliberately send in a false return purport- 
ing to be by an assessee, which would appear to be in- 
complete or incorrect on the face of it, for the purpose of 
inducing the Income-tax Officer to give him what is 
called in this country “Dik”. At any rate, if such a 
case should occur, the language which we have just cited 
is appropriate thereto. We, therefore, answer the first 
part of the question in the affirmative and the second 
in the negative, agreeing with the Commissioner. The 
assessee must pay the costs. We fix the fee at Es. 150. 

REVISiONAL CRIMINAL. 

Before Justice Sir Cecil Walsh and Mr. Justice Banerji. 

EMPEEOR r. KISHAN NAEAIN.* 

Criminal Procedure Code, section 107 — Securitij for heepinfi 
the peace — Order passed on the admission of the accused 
that he is icilling to give securitij. 

Where a person against whom a notice is issued under 
section 107 of the Code of Civil Procedure consents to give 
security, there is no reason why the Afagistrate concerned 
should not proceed to pass orders against him without further 
inquiry, provided that the Alagistrate is satisfied that such 
person fully understood the meaning of the notice and that he 
was at liberty to show cause against it if he wished to do so. 

Emperor X. Ghariha (1), followed. Palaniappa Asary x. 

Emperor (2) and Jagdat Tetcari x. Emperor (3), referred to. 

*CrimmaI EeTisioii Ko. 775 of 1927, bj ihe liocal Govemment, from, 
an order of Shainbim Dube, Sessions .Judge of Barciliv, dated the 8th 

of September, 1^7. 

(Ij iimj 46 All., IC^. m (1910) IX.B., 34 Mad., 

(3) (1920) 54 Indian Cases, 781. 
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This was an application in revision preferred on 
behalf of the Local Government against an order of the 
Sessions Judge of Bareilly reversing an order of a Magis- 
trate whereby he had directed one Xishan Narain to 
give security for keeping the peace, the order being based 
on the accused’s own admission. The facts of the case 
appear from the judgement of the Court. 

The Government Advocate (Pandit Uma Shankar 
Bajpai), for the Crown. 

Babu Surendra Nath Gupta, for the opposite party. 

Walsh and Baneeji, JJ. : — This is a Government 
revision questioning the view which was taken by the 
Sessions Judge on an appeal from an order made by a 
Magistrate under section 117, calling upon the party 
summoned to give security to keep the peace. The 
matter has been brought before us with the view of set- 
tling a point, which is undoubtedly of importance and 
on which there have been in the past some differences of 
judicial opinion. It is merely a question of procedure. 
The facts are that on the 26th of May, the Magistrate 
received a report from a Sub-Inspector stating that there 
had been old enmity between one person and the present 
party and that the enmity was continuing, that the two 
persons who were concerned in the dispute were pre- 
paring to make false charges against one another, that 
there was an apprehension that there vvould be a breach 
of the peace and, more than that, of the commission of 
a serious offence. Everybody knows the tendency of 
parties, when they get into this acute condition of 
quarrel, to take the law into their own hands, and to 
commit some unfortunate act of violence for which every- 
body afterwards is sorry, and it was prayed by the Sub- 
Inspector that proceedings should be taken against both 
the parties under section 107. The Magistrate there- 
upon issued a notice to the present party under section 
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107, dated the 13th of June. ISo complamt i' njatle <1' 

the notice. It .set out in substance the fact oi the dis- Eir:-;.-:. 

r « 

pute as being the reason for the issue of the notice, and ki=h.;: 
it called upon the present party to appear in court on ' ’ 

the 27th of June to show cause why he should not be 
1x)und over and execute bonds of the amount of Es. 200. 

On the 27th of June, the party appeared. Now, in an 
ordinary criminal case, to which possibly a charge of 
murder is the only exception, it is open to an accused 
l>erson to plead guilty, and it is open to a court to 
accept and to act upon that plea. It would be contrary 
to common sense and to the universal practice if a court 
were not to act upon that plea, and nobody contends 
that a court is compelled after a plea of guilty, which it 
is willing to accept, to wa.ste public time by insisting 
on a quantity, of evidence being called, as though a 
charge had to be proved and a defence had to be heard. 

We can find nothing in the Statute, independently of any 
authorities which have been decided by way of interpre- 
tation of it, which prevents a court acting in that manner 
in a summons case. As the Government Advocate 
pointed out, the procedure prescribed in these cases 
under section 107 is the procedure prescribed for con- 
ducting trials and recording evidence in summons cases. 

The Magistrate is directed expressly by section 117 to 
proceed to inquire into the truth of the information upon 
which action has been taken, and to take such further 
evidence as may appear necessary. One method of in- 
quiring into the’ truth of the information is to draw 
the attention of the person concerned to the matters con- 
tained in the notice and to ask him whether he has any 
cause to show or whether he desires further inquiry, or 
whether he disputes the allegations, or whether he is wil- 
ling to be bound over on the strength of such allegations, 
and it would be a far-fetched and unreasonable inter- 
pretation to hold that a Magistrate asking such questions 
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1928 and inviting the person summoned to state to the court 
EwPimnR his attitude with regard to the summons was not taking 
Eis:^^ reasonable steps to inquire into the truth of the inform- 
nabais. ation. The direction in the section further calls upon 
him to take such further evidence as may appear neces- 
sary. Courts are bound to give a reasonable interpre- 
tation to language of this kind. The language puts upon 
the Magistrate the duty of making up his mind whether 
further evidence is necessary or not. It is unreasonable 
to say that he has a statutory duty to take further evid- 
ence, if he does not consider it necessary, and it is equally 
unreasonable to hold that he is wrong in considering fur- 
ther evidence unnecessary, if the Magistrate has made • 
the person summoned understand what the inquiry is 
about and has given him an opportunity of showing 
cause, if he wants to, and on the other hand, has accepted 
his consent to be bound over as an intimation that he 
has no complaint to make of the information on which 
the Magistrate has proceeded. Looking at the matter 
independently of authorities, we are of opinion that all 
that is necessary to protect the interests of members of 
the public, who may be. summoned, is to make it clear 
that the Magistrate must be satisfied that the person 
summoned understands the proceedings, and that he is 
at liberty to show any cause if he wishes to do so. In 
this' case it is clear that the Magistrate took every pro- 
per precaution and that the cultivator who was sum- 
moned understood what he was doing and saying. As 
a matter of fact, the only reason for his presence in. 
court was to meet this single matter. It was un- 
obscured by any side issue or by the presence of any other 
person, whose attitude with regard to the question at 
issue might be different. Having the contents of the 
notice before him, based upon the information of the 
.Sub-Inspector, which he was at liberty to consider or 
dispute, he was asked whether he had aru' obiecti<m to 
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execute a bond in accordance with the notice for keeping 
the peace for one year. No man in his sound senses empeeob 
could possibly misunderstand that invitaticn. The eishas 
party’s answer shows that he fully understood it. Tie 
said, “I have no surety”, meaning no independent 
person other than himself, which is what the notice 
and the question required him to produce, and he 
asked that a bond by himself only should te accepted, 
but that the amount of it should be reduced. The 
Magistrate thereupon recorded an order that the accused 
agreed to be bound down, which is inconsistent with 
anything but an acknowledgement that the information ■ 
which was the root of the proceedings was correct, and 
he went on to accept the offer of the party summoned 
to give one personal bond .in a reduced amount. The 
result was that no order was made against him for the 
provision of an independent surety and that his ovra 
personal bond in the reduced sum of Es. 50 was ordered. 

Nobody can doubt, under such circumstances, that the 
party fully understood -what he was doing, and that the 
court took a reasonable view of the matter and really 
accepted the offer of the party himself. What possible 
objection, statutory or in common sense, can seriously 
be made to such a proceeding, it is difficult to under- 
stand. The cases which have been decided in the past 
appear to us on the whole to contain dicta w’hich go 
rather father than is justified by anything in the 
Statute, but they are not in all instances on all fours 
with the present case. The decision in Madras, Palani- 
appa Asary v. Emperor (1), was passed upon a proceed- 
ing from which it was not clear that the person sum- 
moned was agreeing to give security against a possible 
breach of the peace. All he was asked was whether he 
was willing to exaute bonds or w'hether he desired fur- 
ther inquiry — a somewhat vague invitation— which may 
have justified the decision in that particular case. In a 

(1) (1910) I.Ii.B., 31 Mad., 139. 
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1928 more recent case, decided by a member of this Bench, 
empeboe the facts were somewhat different from the case now before 
Kisms us. That was a case under section 110, in which the pro- 
Nae.«n-. cedure is somewhat different, although we are not pre- 
pared to say that the principles applicable are necessarily 
different, but there the Magistrate had taken evidence, 
and after the evidence three of the persons summoned 
had expressed their willingness to produce security for 
good behaviour and had tendered no evidence, and the 
Sessions Judge in appeal, not unreasonably, held that 
as regards those three persons, as they had expressed 
their willingness after evidence had been taken, there 
w^as nothing to consider in the appeal. The learned 
Judge in that case went, as it seems to us, rather far 
in holding that an appellate court could not act upon the 
admission of the persons summoned, although they had 
made such admission after the evidence had been called 
against them and they had had every opportunity of 
calling evidence, if they wished, on their own behalf. But 
he based himself on reported decisions by single Judges in 
cases under section 107, holding that there was no 
distinction in principle between the two classes of cases. 
There are two cases in which a member of this Bench 
dealt with the matter in each case on a different footing. 
Both were cases under section 107. The first, Jagdat 
Tewari y. Emperor (1), appears to decide that there 
ought to be some evidence on the record, and that if 
a Magistrate is going to act upon a consent', he should 
obtain a full admission from each person called upon that 
he is likely to commit a breach of the peace and an ad- 
mission of the reasons why he is likely so to do. The 
judgement goes on to say that an admission of that kind 
clearly made by a person who is to show cause, be- 
comes evidence in the case. The somewhat burden- 
some duty imposed upon the Magistrate by the dicta 

(1) (1920) M Indion Cases, 784. 
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contained in that judgement mav possibly be explained 
by the fact that there were several persons summoned EirpFT.os 
and that a general admission by all the persons sum- kiskas 
moned may be misleading, and that where there are 
several persons against whom obviously the information 
must involve different sets of allegation, it is tetter, in 
their own protection, that each should te required to 
state precisely his own position and should not be, so 
to speak, swept into the net by a general admission of 
willingness to give security. But the same Judge in 
a later case saw reason to consider that the dicta in 
that case had gone too far. In Emperor v. Ghariha (1) 
he said that he w^as inclined to think that he had gone 
too far in holding that there must be some evidence up- 
on the record beyond a full consent given by the person 
■summoned. In the case which he was then deciding it 
appeared that each of the persons had had the notice 
read out to him and in answer to the notice expressed 
his willingness to execute a bond to keep the peace, and 
the Judge deciding that case went on to say that that it- 
•self w^as evidence upon which a Magistrate could act. It 
was really a plea of guilty, assuming that the person sum- 
moned understood what he was doing, and that in such 
cases the person summoned might waive the formal pro- 
duction of evidence. That case seems to us on all fours 
with the present case and we agree with what was there 
held, that under section 107 a court is entitled to act 
upon a solemn and free consent amounting to a plea of 
guilty given before it by the person summoned. It is 
not without importance to observe that in taking the 
view which we take in this ease, we do not think that we 
are departing from any established practice of the court. 

The judgement in the case last referred to mentions that 
the learned Judge, tefore deciding the matter, consulted 
with Mr. Justice Eyves and with another Judge of the 

(1) (1923) I.L.R., 46 A!!., 109. 
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Court and that they both agreed with the view which he 
took. We think that the Sessions Judge in this case 
went too far, that he really had no right to entertain the 
point in appeal and that the revision must be accepted 
and the order of the Magistrate restored. 


Revision accepted. 
Magistrate’s order restored. 


EE VISIONAL CIVIL. 


Before Mr. Justice Dalai. 

GANGADHAJR (Defendant^ v . KANHAI (Plaintiff).* 


Jaiiuary, 

10 


Act No, F of 19*20 (Provincial Ins^olvency Act), sections 41, 
44 and 34 — Insolvency — Surety — Effect of order of dis- 
charge on the claim of a 'person 'who had gone surety for 
the insolvent and had been compelled to pay. 


K was surety for the payment of a debt due by Q- to D. 
G applied to be declared insolvent and in due course G- was 


discharged. D then sued K and got a decree against him. 


Thereafter K sued G for recovery of the amount which he had 
been compelled to pay. 

Held that the order of discharge was a bar to the suit. 
In re Blackpool Motor Gar Company, Ltd. \(l), followed. 

This was an application in revision against a 
decree of the Court of Small . Causes at Jhansi. The 
facts of the case sufficiently appear from the judgement 
of the Court. 


f; 


i 


Pandit K. N. Laghate, for the applicant. 

Dr. N. G. Vaish, for the opposite party. 

Dalal, J.— In my opinion the Court of Small 


Causes has gone wrong on a point of law and this Court 
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must interfere. The plaintiff vas surety of the defend- 
ant Gangadhar with respect to a particular debt. 
Gangadhar applied for an order of adjudication, subse- 
quent to the debt being contracted and the plaintiff be- 
coming a surety for the payment of that debt. Such an 
order was passed and subsequently he was discharged 
under section 41 of the Provincial Insolvency Act. 
Subsequent to the discharge, the creditor Daru sued the 
surety Kanhai and recovered his debt from him. 
Eanhai w'as bound to make payment, because under 
section 44 (3) an order of discharge does not release any 
person who was surety for the person discharged. On 
making pa}Tnent to Daru, Eanhai brought a suit against 
Gangadhar for recovery of the amount paid by him to 
Daru. The question then arises whether Kanhai’s debt 
vras provable under the Provincial Insolvency Act or not. 
It is laid down in clause (2) of section 44 that an order 
of discharge shall release the insolvent from all debts 
provable under this Act. Section 34 lays down what 
debts are provable aiid what not. The only debts which 
may be excluded from the schedule are those which have 
been declared by the court to be incapable of being fairly 
estimated, and demands in the nature of unliquidated 
damages. The debt of a surety does not come under 
either head; it is not alleged here that Kanhai’s debt 
was declared .by the court to be incapable Of being fairly 
estimated. There is a very wide scope given to debts 
and liabilities provable under the Act in clause (2) of 
section 34. They include debts and liabilities, present 
or future, certain or contingent. On behalf of the 
applicant Mr. Laghate referred to English rulings 
which leave no doubt that a surety has a right of proof 
in respect of contingent liability as surety : In re 
Blackpool Motor Car Company, Ltd. (1). The defendant 

(1) (1901) 1 Ch., 77. 
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Gangaihar was therefore released from the debt due to 
Gang A- plaintiff. 

DHAB 

^ ®- I set aside the decree of the lower court and 

iANEAI* 

dismiss the plaintiff’s suit with costs of all the courts. 

Decree set aside. 


MISCELLANEOUS CIVIL. 

Before Mr. Justice Sulaiman and Mr. Justice Kendall. 

DEOEI AND OTHEES (Pbtitionees) V. JWALA PEASAD 
(Opposite paety.)* 

Civil Procedure Code, order XXIII, rule 1 — Order permitting 

withdfawal of appepl — Application for amendment of 

decree. 

"When an appellate court does not judicially deal with 
the matter of a suit but merely permits an appeal to be 
withdrawn, so that the decree of the court below is left in- 
tact, it cannot be said that it has confirmed the decision 
appealed from. It is not, therefore, possible for such court 
to entertain an application for amendment of the decree. 
Abdul Majid v. Jawahir Lai (1), Nand Lai Saran t. Dharam 
Kirti Saran (2) and Pitam Lai y. Balwant Singh (3), followed. 

The facts of this case sufficiently appear from the 
judgement of the Court. 

Munshi Panna Lai, for the applicants. 

Dr. Kailas' Nath Katju, for the opposite party. 

Sulaiman and Kendall, JJ. ; — This , is an appli- 
cation for an amendment of our decree. It appears 
that in a partition suit the claim was decreed and in its 
judgement the court below directed that mesne profits 
should he ascertained in the execution department. This 
direction was not incorporated in the decree which was 
prepared by the court below. The defendants appealed 

♦Miscellaneous Case No. 1028 of 1927. 

(1) (1904) I.L.B., 36 All., 350. (2) 11926) I.L.E., 48 All., 377. 

(3) (1925) 23 A.L.J., 518. 
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to the High Court but the plaintiffs did not file any 
cross-objection. On the date when the appeal came 
up for hearing the defendants withdrew their appeal -iwh* 
without liberty to institute a fresh appeal. They were 
made to pay the costs of the opposite party. An oral 
request w’as made at that time for the amendment of 
the decree of the court below, which we declined to 
entertain at that stage. 

In our opinion when the appeal was withdrawn 
the order which we passed on that (X?casion granting 
permission to withdraw’ the appeal under order XXIII, 
rule 1, was not a decree so as to supersede the decree of 
the court below. When an appellate court does not 
judicially deal with the matter of a suit but merely per- 
mits an appeal to be withdrawn, so that the decree of 
the court below is left intact, it cannot be said that it 
has confirmed the decision appealed from. It merely 
recognizes authoritatively that the appellant does not 
wish to go on with his appeal. We may refer to the 
case of Abdul Majid v. Jawahir Lai (1), where their 
Lordships of the Privy Council laid down this prorosi- 
tion with regard to an appeal which had been dismissed 
for want of prosecution. This case was followed in 
Nand Lai Saran v. Dharam Kirfi Saran f^) where the 
appellate court had held that no appeal in fact lay to 
that court. There is another case of this Court, viz. 

Pitam Lai v. Balwant Singh (3), to the same effect. 

W^e are of opinion that that principle applies to an 
equal extent to the case where the appeal is withdrawn. 

We cannot therefore amend the decree of the court 
Mow. 

The result therefore is that this application must 
be dismissed with costs. 

Application dismissed. 

090) T.L.B., 36 A!!., 360. (2) 0926) 48 All., 377. 

1.3) (1925) 23 A.L.J., 518. 
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Before Mr, Justice Ashworth. 


January, 

16. 


TULA EAAE (Plaintiff) v. DWAEKA DAS and anotheb 
(Defendants.)"^ 


Act No. VII of 1870 (Court Fees Act), section 7, clause (ir) 
(c ) — Act No. VII of 1887 (Suits Valuation Act), sec- 
tion 8 — Court fee— Suit for a declaration of plaintiff’s 
title and for possession. 


If a plaintiff elects to ask in his plaint for a declaration 
of his title as well as for possession of certain property, when 
he need only have sued for possession simpliciter , he will 
have to pay court fees as on a suit for a declaration with 
consequential relief, unless the court allows him to amend 
his plaint by striking out the prayer for a declaration. So- 
held, where the plaintiff had prayed (a) for a declaration that 
a mortgage executed by his co-parcener and a decree for 
foreclosure obtained thereon were void and ineffectual, and 
(b) for posse.ssion. Ganga Dei v. Stikhdco Prasad (1), 
followed. ,Tika Ram v. Sahg Raw (2), dissented from. 


On a first appeal being filed in the High Court, the 
Stamp Reporter made the following report : — 

“This appeal arises out of a suit brought by the 
plaintiff appellant for the following reliefs : — 

(a) It may be declared that the mortgage-deed, 
dated the 15th of September, 1913, executed by Rosharr 
Lai, in favour of Dwarka Das, and decree No. 117 of 
1915, Dwarka Das y. Musammat Kamilia, dated the 
4th of January, 1916, and final decree No. 265 of 1916, 
dated the 27th of November, 1916, are void, ineffectual, 
fraudulent and collusive and have been obtained in order 
to prejudice the right of the plaintiff. 

(h) Possession over the property detailed below 
* may be awarded to the plaintiff. If in the opinion of 
the court any condition or restriction may be considered 


Reference in First Appeal No. 822 of 1925. 

(1) (1924) r.L.E., 47 All., 7H. (2) (1920) 57 Indian Cases, 494. 
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to be proper, possession may be awarded with those 
conditions and restrictions. 

(c) Costs of this suit mav be awarded. 

(d) Any other relief which may under the circum- 
stances of the case be beneficial to the plaintiff may 
also l>e granted. 

The valuation of the suit for purposes of jurisdic- 
tion was laid at Es. '6,000 and a court fee of Es. .53-10 
was paid, tiz. Es. .30 for declaration and Es. '23-10-0 
for possession. 

/ The suit, being for declaration and possession, 
x-learly falls within the purview of section 7, cl. (iv) (c) 
of the Court Tees Act, read with section 8 of the Suits 
Valuation Act, and is liable to be charged with an ad 
valorem court fee, which comes to Es. 315. 

The nature of the claim is such as would render the 
suit to be one in which the declaration with a conse- 
quential relief is prayed, because unless the declaration 
prayed for is granted the possesion asked for cannot 
be granted, because the properties are in the possession 
of the decree-holder who has purchased them. Es. 53-8 
having already been paid, there is a deficiency of 
Es. '261-8 payable by the plaintiff appellant for the court 
below. 

The suit having lieen dismissed, the plaintiff appel- 
lant has filed this appeal, valuing it at Es. 6,000 and 
paying the same amount of Es. 53-8 as court fee. as 
w'as paid in the court below. For the reasons stated 
above there is also a deficiency of Es. 261-8 payable by 
the plaintiff appellant for this Court.” 

This report being disputed by the appellant, the 
Taxing Officer referred the case to the Taxing Judge, 
wlio passed the following order : — 

Ashworth, J. : — This is a reference by the Tax- 
ing Officer for a decision as to the proper court fee to 


T-ul.% Eam 

c. 

I)WARK:% 
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be paid in a suit out of which has arisen F. A. No. 322 
of 1925. According to the ‘plaint the plaintiff and his 
nephew were co-parceners in respect of certain property. 
On the 15th of September, 1913, the nephew, Eoshan 
Lai, executed a usufructuary mortgage in favour of 
defendant No. 1. On the death of Eoshan Lai, some 
eight or nine months later, the mortgagee brought a 
suit for foreclosure against Musammat Kausilia, widow 
of Eoshan Lai, and got a decree. The plaintiff asks 
for a declaration that the mortgage-deed was void and 
ineffectual, as Eoshan Lai had no right to transfer the 
family property. There is no statement in the plaint 
whether Eoshan Lai was the manager or not of the 
family. The second relief claimed was possession of 
the property. 

Now in a suit for possession it is not necessary for 
the plaintiff to sue for a declaration as to his title. At 
any rate, in a suit of this nature for possession, it is 
not necessary for him to do so. The plaintiff’s counsel 
consequently maintains that the court fee should be 
valued merely as in a suit for possession. In support 
of this contention he invokes a Full Bench decision of 
the Patna High Court, Ram Sumran Prasad v. Gobind 
Das (1). That decision is not, in my opinion, applic- 
able .to the present case. In that case, although the 
plaintiff asked for an adjudication upon his title, he 
did not include amongst the reliefs claimed a prayer 
for a declaration as to his legal character or title or as 
to the invalidity of a certain transfer. Next I am 
referred to a single Judge decision of this Court, Tiha 
Ram V. Salig Ram (2). In that case the plaintiff did 
ask for a declaration as one of the reliefs which he 
claimed. It was held by Mr. Justice Ttjdball that 
as it was unnecessary for the plaintiff to ask for a 
declaration, the suit shoiild have been treated as an or- 

(1) a9-2-2) I.L.E., 2 Pat.. 1-25. ’ 

(2) (1920) 57 Indian Cases, 494. 




VOL. L.] ALLAHABAD SERIES. 613 

clinary suit for possession of property. The learned _ 

•Judge invoked the fact that “suits of this nature are 
very common and they have always been treated as dw^ka 
ordinary’' suits for possession of property and court fee is 
paid on five times the Government revenue”. On the 
other hand I have been referred to a single Judge decision 
of this Court, Ganga Dei v. Suhhdeo Prasad (1). In that 
case Daniels, J., stated as follows : — 

“Now the suit as framed is clearly one for a declaration 
with consequential relief. It is, therefore, beside the mark 
to suggest that the suit might have been framed so as to 
ask for different reliefs, or, in other words, that it might 
have been framed purely as a suit for possession. The 
plaintiff has to pay court fee on the relief which she seeks 
to obtain by the suit”. 

I entirely concur with the decision of Justice 
Daniels in Ganga Dei v. Sukhdeo Prasad (1) and dis- 
sent from the contrary view taken by Tudball, J., in 
Tika Ram v. Salig Ram (2). At the time when a 
plaint is filed, it is impossible for a court or an officer 
of the court to go into the question whether the plaint 
unnecessarily asks for a declaration with the conse- * 
quential relief of possession or whether it would have 
served the purpose of the plaintiff to ask merely for 
possession. When the plaintiff asks for a declaration 
as his first relief and possession as a second relief, it 
must be taken that in the opinion of the plaintiff, or at 
least of his legal adviser, the declaration is -a necessary 
relief. If the argument invoked by Tudball, J., were 
pressed to its logical conclusion, we should return the 
court fee to any litigant who could prove that he had 
brought an unnecessary suit. As regards Tudball, J.’s 
invocation of the practice of this Court, I am of the 
opinion that practice cannot override the language of 
a statute. There is no necessity of giving effect to a 

(1) (1924) I.L.H., 47 AIL, 78. (2) (1920) 57 Indian Cases, 494. 
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wrong view merely because that wrong view has not 
been challenged for a long time, that is to say, where 
the question is the construction to be put upon a certain 
enactment. 

I hold that the test in such cases invariably should 
be whether the plaintiff includes amongst the reliefs 
claimed not only a request for possession but also, as 
paving the way to such request, the relief of a declara- 
tion of title. This view derives support from a consi- 
deration of what would happen in a reverse ease where 
the plaintiff fails to ask for a declaratory relief but is 
found not to be entitled to possession without first ob- 
taining a declaration. In such a case the plaintiff would 
be required to amend his plaint and to pay the extra 
court fee. Similarly in a case such as this case is, it is 
clear that the plaintiff can only be excused from the 
court fee if he gets the permission of the court to amend 
the plaint and strike out the relief for a declaration. 

For the above reasons my answer to the Taxing 
Officer is that the view taken by the office is correct, 
and that the deficiency reported should be made good. 
The Taxing Officer may allow such time as he thinks 
fit for the payment of the deficiency. As counsel for 
the plaintiff appellant did not appear, this order is 
delivered ex parte. 
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APPELLATE CIVIL. 


Before Sir Grimuood Mears, Chief Justice, and Mr. Justice 

Mukerji. 

JAI NAEAIN EAI and another (Plaintiffs) v . BAIJ- 

NATH EAI AND OTHERS (DeFEND.^NTS.)* January, 

18. 

Hindu law — Joint family — Partition — Facts necessary to 
constitiite separation — Intention of members. 

Separation is the result of intention among the members 
of a joint Hindu family. That separation can be effected 
either by deed or by acts or both by deed and acts. If the « 
deed be unequivocal in its language and the intention of the 
parties is clear from it, it would not be necessary to prove 
acts in support of the deed. Balkishen Das v. Ram Sarain 
Sahu (1), and Pedant Ammad v. Muthuvenkatachala Monia- 
gar (2), referred to. 

The facts of this case sufficiently appear from the 
judgement of the Court. 

Dr. Surendra Nath Sen and Pandit Uma Shankar 
Bafpai, for the appellants. 

Dr. M. L. Agancala, Dr. Kailas Nath Katjn and 
Babu Indu Bhushan Banerji, for the respondents. 

* Hears, C. J., and Mukerji, J. : — The appellants 
in this appeal were the plaintiffs in the court below. 

The pedigree at page 11 of the printed record will show 
that the sons of Baldeo Kai are the plaintiffs. The 
son of Akalu Bai, who is a descendant of Tirlok Bai, the 
plaintiffs’ paternal uncle, is the defendant first party. 

The defendants second party are two ladies. One Mu- 
sammat Bartana Kunwar, who has at some places b^n 

♦First Appeal 53 of 1^5, from a decree of Baj Behari Lai, Siili- 
ordimte Judge of Ghazipiir, dated tlie 22iid of Bomber, 19i4. 

a) I-Ii.B., .30 Cale., 738. (1^) IX.B., 48 Mad,. ^4, 
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described as Musammat Birta Kunwar, is the widow of 

Jai Nakchhedi Eai, who represented the first branch of 

2NfAEA.TN 

Rai Fateh Narain Eai’s descendants. Musaminat Sheodasi, 
Bato-ath second defendant in the second party, is the widow 
of Deo Narain Eai who was a brother of Akaln Eai. 

The plaintiffs’ case was that they and the defendant 
No. 1 formed a joint Hindu family and the defendants 
second party were ladies of the joint family and as 
such had no interest in the joint family property. Ac- 
cording to the custom of the country and for the consola- 
tion of their own, the names of the ladies were entered 
in the revenue papers. Some people who wanted a 
disruption in the family persuaded the ladies to apply for 
partition of shares that stood recorded in their names. 
The plaintiffs objected to the partition and thereupon the 
revenue court, on the 10th of June, 1924, directed the 
plaintiffs to obtain a declaration of their title by insti- 
tutibn of a suit jvithin the statutory period. The 
plaintiffs accordingly sued to obtain a declaration that 
they and the defendant No. 1 were the owners of the 
property recorded in the defendants’ names and that the 
defendants had no interest whatsoever in the property. 

The defendant No. 1 did not contest the suit. The 
defendants Nos. 2 and 3 filed separate written state- 
ments. Their case was that the family was separate',, 
that G-irja Prasad Eai, the son of Sheodasi, and Nak- 
chhedi, the husband of Musammat Bartana Kunwar, 
died as separated Hindus and that the ladies were right- 
fully in possession as heirs to the deceased members 
aforesaid. They relied on a certain document dated the 
12th of April, 1919, and added that after that document 
had been executed an actual partition by metes and 
bounds and division of movable property followed. 

The learned Subordinate Judge who heard the case 
held that the deed of the 12th of April, 1919, effected 
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a separation in the family, though there vas no suffi- 
cient evidence to prove that any actual division by metes 
and bounds or any actual division of movable properties 
followed the execution of the deed. He accordingly 
dismissed the suit. On behalf of the plaintiffs it has 
been contended that the learned Judge was wrong in his 
interpretation of the document of the 12th of April, 1919, 
and that that document did not create a change in the 
status of the family. It was urged that something 
more than the mere execution of a document would be 
necessarj' for the purpose of creating a change in the 
status of jointness. 

» It has been conceded and is well established that 
separation is the result of intention among the members 
of a joint Hindu family. That separation can be effect- 
ed either by deed or by acts or both by deed and acts. 
If the deed be unequivocal in its language and the inten- 
tion of the parties is clear from it, it would not be 
necessary to prove acts in support of the deed. This 
w’as held in the ease of BalMshen Das v. Ram Karain 
Sah u (1). The following occurs in the headnote : — 

“They might elect either to have a paitition of their 
shares by metes and bounds or to continue to live together 
and enjoy their property in common as before. Whether 
they did one or the other would affect the mode of enjoy- 
ment, but not the tenure of the property or their interest in 
it, w'hich was, on the principle of the case of Appovier v, 
Rama Snbba Aiyar, determined by the allotment to them 
of defined shares by the ikramama. 

The legal effect of the ikTarnama could not be controlled 
or altered by evidence of the subsequent conduct of the 
parties; but such conduct in this case was not inconsistent 
with an intention to subject the whole property to a division 
of interest, although it was not immediately to be perfected 
by an actual partition”. 

a) (1903) I.L.B., so Oilc., 738. 
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ta-38 On behalf of the appellants the learned counsel 

quoted the case of Pdani Ammd v. Muthuvenkatachda 
Moniagar (1). At page 257 occurs the following pass- 
«■ age : — 

'^4 1.TV ATTF 

Aai. “But the mere fact that the shares of the co-parceners 

have been ascertained does not by itself necessarily lead to 
an inference that the family had separated.” 

As already stated, the whole matter is one of inten- 
tion and the question is whether in any particular case 
there is sufficiently good evidence afforded either by 
document or by the conduct of the parties or by both to 
prove the intention. In the passage from the case of 
Pdani Ammal, quoted above on behalf of the appellants, 
it is not. said that a deed alone will not be sufficient to 
effect a partition in the family. All that the sentence 
means is that there may be an ascertainment of shares 
Avithout necessarily leading to an inference that the mem- 
bers of the family, the executants of the document, 
wanted to separate. 

Thus clearing the law on the point, which indeed is 
well settled, we proceed to examine the document of the 
12th of April, 1919. It will be found printed at page 29 
■of the -record. The parties to this document are Nak- 
chhedi Eai representing one branch of Pateh Narain 
Eai s family, as the first party, Jai Narayan Rai for 
himseK and as the guardian of his younger brother 
Shyam Narayan Eai, representing one of the two branch- 
os of the second branch of Pateh Narain Eai’s descend- 
ants, and Akalu Eai for himself and Girja Prasad Eai, 
as representing the other half of the second branch. The 
mother of Girja Prasad is also a parjy. The executants 
proceed to recite that they had been living jointly up 
to the date of the execution of the document and ex- 
pressed the intention to continue to do so, as long as 
no hostility arose among themselves. Then, Nakchhedi 
(1) a924) T.L.R., 48 Mad., 254. 
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Eai states, in unambiguous language, that he the first 
party was entitled to and was in proprietary possession of 
a moiety share in all the zamindari property and cultiva- 
tory holdings. Then the defendants second and third 
parties recited that they were each entitled to and were 
in proprietary possession of a fourth .share. Then the 
parties agree that, on foot of that document, it would be 
open to any of the parties to ask for mutation of names in 
accordance with the shares declared by the document. 
Lastly, the executants declare that the debts that may be 
owing by the family, would be paid by each of the 
different parties in proportion to his or their respective 
shares. The question is whether this document, taken by 
itself, was or w'as not a clear declaration of the intention 
of the parties to make a change in their status of joint- 
ness. We are clearly of opinion that the document did 
declare such an intention without doubt. 

A small amount of documentaiy evidence has been 
adduced on behalf of the plaintiffs appellants to prove 
that in spite of the document of the 12th of April, 1919, 
the parties continued to conduct themselves as if they 
were members of a joint Hindu family. The first 
document given in evidence is a sale-deed executed by 
one Laehhmi in favour of Nakehhedi Eai, Jai Karain 


193S 


Jai 

N.4EAK 

Bai 

©. 

Baijhath 

Bai. 


Eai and Akalu Eai, dated the 21st of May, 1919. It 
wdll be- noticed that the heads of each of the three 
branches of the family figure as the purchasers. It is 
true that thea-e is no definement of the shares purchased, 
but it cannot be contended for a moment that the three 
purcha^rs were purchasing in equal shares. For, even 
if the purchase had been made by a joint Hindu family, 
the shares w'ould have been the sardP as were declared 
by the document of the 12th of April, 1919, which were 
the legitimate shares of the purchasers. Then three 
rent receipts were read out to us. They only prove 
that Nakchhedi Bai realized certain rents. The tenants 
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liaye not been examined to prove whether they paid the 
entire rent to Nakchhedi Eai or only his proportionate 
share. Then a judgement of the Munsif of Muham- 
madabad, dated the 28th of February, 1922, was read. 
It appears that certain plaintiffs, who had purchased a 
2/3rd share in a. property mortgaged to the family of 
the present parties, sought redemption of the entire 
property on the ground that they were owners of a por- 
tion of the property. In the written statement that 
was filed by Nakchhedi Eai he distinctly stated that 
l/3rd of the property had been purchased by Akalu Eai 
and he alone was in possession of the same. When, 
how^ever, the case came to trial, the learned counsel for 
the defendants stated that Akalu Eai’s purchase was on 
behalf of the entire family. The motive of this state- 
ment was that if the purchase was not by one of the 
several mortgagees, but by all the mortgagees in a 
body, the plaintiffs would have no right to redeem more 
than the share owned by them. On making this state- 
ment they succeeded in the defence and the plaintiffs 
w^ere prevented from redeeming more than their 2/3rd 
share. The statement of the counsel, in view of the 
verified written statement of Nakchhedi Eai, does not 
afford any such evidence of the conduct of the members 
nf the family as may contradict a case of a separation 
effected on the 12th of April, 1919. On the other hand, 
the statement of Nakchhedi Eai establishes that it was 
recognized by him that the family had separated by the 
•document of the 12th of April, 1919. 

On consideration of the entire evidence put before 
ns, we are of opinion that the document of the 12th of 
April, 1919, was intended to create and did in law create 
a separation in the family and that the plaintiffs’ 
suit was properly dismissed. We dismiss the appeal with 
■costs. 


Appeal dismissed. 


?! 


VOL, L.l ALLAHABAD SERIES. 621 

.f .-J 

EEVISIONAL CmTj. 

Before Mr. Justice Dalai. 

ZvIOHAN SINGH and others (Decree-holders) v . J.^GAT 

SINGH AND ANOTHER (OBJECTORS.)* January. 

Act No. IX of 1908 (Indian Limitation .ict), schedule 1, 
article 182 — Execution of decree — Limitation — Applica- 
tion for sub.stitution of names — “Step in aid of execu- 
tion” — Civil Procedure Code, order XXI, rule 16; order 
XXII, rule 1. 

.^n application for substitution of names is a step in aid 
of execution. Pitarn Singh v. Tota Singh (1), followed. 
Annamalai Mudaliar v. Ramier (2). referred to. 

Eule 16 of order XXI applies only to substitution along 
with execution and there is no bar under any of the rules 
in schedule I of the Code of. Civil Procedure to substitution 
of names by an executing court when an execution proceeding 
is already pending. 

The facts of this ease are fully set forth in the 
judgement of the Court. 

Pandit K. N. Laghate and Munshi Girdhxtri Lai 
Agarwala, for the applicants. 

Mr. G. K. Shinde, for the opposite parties. 

Dalal, J. : — The question to be decided here is 
whether limitation of an application for execution filed 
in the Court of Small Causes on the 13th of February, 

1926, was saved or not by action taken by the decree- 
holder in earlier years. That court passed the money 
decree on the 2nd of June, 1920. The first execution 
application was presented by the original decree-holder 
on the 16th of November, 1921, and the application 
was transferred to the court of the regular Munsif of 
Fatehabad on the 17th of November,. 1921. During 
the pendency of proceedings in the Fatehabad court 
the decree-holder died and his successors in interest, 

Durga Prasad and others, applied to that court on the 

~ *Civfl Eevision No. 204 of 1027. 

a) (1907) 29 AIL, 301. (2) (1908) IJXE., 31 M»d., ®4. 
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18th of February, 1922, for substitution of their 


- . - names 

m place of that of the original decree-holder and for con- 
tinuation of execution proceedings. They deposited 
process-fee for service of notices on the judgement-debtors 
on the 21st of March, 1922, and notices were issuedl 
On the 16th of April, 1922, the Fatehabad court direct- 
ed substitution of names and amended the application. 
The proceedings in execution were stayed because a 
connected original suit was pending, and finally on the 
19th of February, 1924, the Fatehabad court^ rejected 
the application. The next application was filed in the 
Court of Small Causes on the 13th of February, 1925, 
and was dismissed in default on the 6th of April, 1925. 
Subsequent to this date the decree was sold to persons 
who are applicants in revision here and they applied for 
substitution and execution under order XXI, rule 16, 
on the 15th of December, 1926. This application was 
dismissed. The court conceded that it was within time 
from the next preceding application of 4he 13th of 
February, 1925, but it was of opinion that the applica- 
tion of Durga Prasad and others of the 18th of Februar}^. 
1922, did not save limitation as it was not made in the 
proper form of 18 columns to the proper Court of Small 
Causes, but was wrongly made merely for substitution 
and to the court af Fatehabad, where the application 
was transferred for execution. When that application 
was removed, the decree-holder wmuld have to refer back 
to the 16th of November, 1921, when the first applica- 
tion for execution was made by the original decree- 
holder, and that was obviously of no benefit to the armli- 


Mohan 
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Jagat 

Singh, 


¥0L., L.l 


ALLAHABAD SERIES. 


623 


that the court overlooked the consideration of the ques- 
tion whether the application of the 18th of Febniarv 5 Iohan 
1922, was or was not some step in aid of execution of V. 
the decree. The subordinate court refused the Ijenefit 
of the application of the 18th of February, 1922, on 
the ground that the application was not made in accord- 
ance with law to the proper court of execution, but did 
not consider whether it was a step in aid of execution or 
not. The two matters are distinct under paragraph 5 
of article 182 and not concurrent. Mr. Shinde on te- 
half of the respondents relied on the defects in the appli- 
cation not being one for execution and to the proper 
court, as directed by order XXI, rule 16, and urged that 
those defects prevented the application from being one 
that could be treated as a step in aid of execution. It 
may be observed that the limitations are of an applica- 
tion being in accordance with law and to the proper 
court where a step in aid of execution is put forward to 
save limitation. Piret of all I am not prepared to hold 
that the Fatehabad court had no jurisdiction to substi- 
tute the names of the legal representatives of the decree- 
holder. Eule 1 of order XXII does apply to execution 
proceedings; only rules 3, 4 and 8 of that order do not 
apply. There can, therefore, be no abatement of the 
application for execution. Eule 16 applies only to sub- 
stitution along with execution and tliere does not appear 
to me to be any bar under any of the rales in schedule I 
of the Code of Civil Procedure to substitution of names 
by an executing court when an execution proceeding is 
already pending. 

Apart from this, the application of the 18th of 
Febraar}’, 1922, was a step in aid of execution as warn- 
ing the judgement-debtors that the decree-holder had 
died and that Durga Prasad and others desired subse- 
quently to take proceedings in execution. This was 
giving the judgement-debtors an opportunity to object 

43ad. 
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if they liked, and they did not object. There can be no 
Mo^- doubt that an application for substitution of names is 
‘ i. a step in aid of execution. A Bench of this Court has 

.SraoR. held accordingly in Pitam Singh v. Tota Singh (1). 

A judgement of the Madras High Court in Annamalai 
Miidaliar v. Ramier (2) is of considerable interest when 
applied to the facts of the present case. There the appli- 
cation was made to the court which passed the decree, 
but the objection taken was that it was merely an appli- 
cation for substitution and not one for execution as 
required under section 232 of the previous Code of Civil 
Procedure, corresponding to order XXI, rule 16. The 
learned Judges repelled this objection in the following 
words 

“We are unable to agree with this conclusion. The 
petition, as appears from its terms, was intended as a step 
in aid of execution, as it sought the recognition by the court 
of the petitioner s right to execute, which recognition it was 
open to the court to grant or withhold. The question then 
arises, was it an application in accordance wdth law? It 
is no doubt true, as pointed out by Sir Bh^'Shyam Aiyangar 
in Ramchandra Aiyar v. Subramania Chettiarjli M. L. J., 
393, that section 232, Civil Procedure Code, does not pro- 
vide for an application in this form, but contemplates that 
the transferee should apply for execution of the decree without 
any preliminary of the Mnd, merely giving notice of the 
^application to the transferor and the judgement-debtor. Con- 
sequently when, instead of appljdng for execution, the appel- 
lant put in his application for recognition as transferee, the 
court might have returned the petition to him for amend- 
ment as not in accordance with the section. Instead of doing 
this, the court made the order prayed for and the defendant 
did not appeal against it as he might have done. Under 
these circumstances the application must be taken to have 
been in accordance with law”. 

In the present case also it was open to the judge- 
ment-debtors to object to the jurisdiction of the Fateh- 
abad court or to the form of the application. Thev did 

(1) (1907) I.L.E., 29 All., 301. (2) (1908) T.L.E., 31 Mad., 234. 
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neither. Whether Durga Prasad and others conceived 
their remedy rightly or wrongly, it seems clear that the 
application of the 18th of February, 19*32, was a step in 
aid of execution, that is, they filed the application in the 
desire to further their object of executing the decree. 

I set aside the order of the lower court, dated the 
14th of June, 1927, and direct that court to proceed with 
the application for execution, dated the 15th of Decem- 
ber, 1926. The applicant shall receive the costs of this 
Court from the opposite party. 

Order set aside. 


FULL BENCH. 


Before Justice Sir Cecil Walsh, Mr. Justice Lindsay end 
Mr. Justice Banerfi. 

Before Mr. Justice Boys and Mr. Justice Iqbal Ahmad. 

EMPEEOE V. SHEEA and others.* 

Criminal Procedure Code, section 307 — Jury — Power of 
High Court to revise the verdict of a jury on the merits. 

Where a jury has given its verdict on the facts of the 
case, it is open to the High Court to revise that verdict on a 
reference by the trial Judge made under section 307 of the 
Code of Criminal Procedure, where it is not alleged that 
there has been any misdirection by the Judge or any mis- 
understanding by the jury of the law as laid down by the 
Judge. Wafadar Khan v. Queen-Empress (11, Emperor v. 
Lyall (2), Reg. v. Khanderav Bajirav (3), Emperor v. Chel- 
lan (4), Emperor v. Bhuilotan Singh (5), and Emperor v. 
Panna Lai (6), referred to. 


^Criminal Beferenee No. 481 of 1^27. 

CD (1894) %l Calc., 955. -1*2) iimi) I.L.B.. '29 Calc., 128. 

(8) (1875) 1 Bom.. 10. (4) iimm) I.B.B?., 29 Mad., 91. 

m (19^211 6 Pat. L.J., m. m am) m aii., 265. 


1927 

Sovewiber, 

11 . 

1928 

Jmmr^ 
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Emperor 

r. 

Shera. 


This was a reference made under the provisions of 
section 307 of the Code of Criminal Procedure by the 
Sessions Judge of Benares. The facts of the case are fully 
set forth in the order of the Bench before which the 
reference was first laid, which was as follows : 



Boys and Iqbal Ahmad, JJ. : — ^Eleven persons 
were charged in connection with a riot which took place 
in jail. Two were sent up for trial under sections 147 
and 326 of the Indian Penal Code and the remaining 
nine for trial upon charges under section 326/149 of the 
Indian Penal Code. The trial was held with the aid 
of a jury. Two of the accused pleaded guilty under 
section 326 of the Indian Penal Code, the remainder 
denied their guilt of any offence at all and claimed that 
they had had nothing to do with the nose-cutting, which 
was the basis of the charge under section 326, and had 
at the most clamorously demanded their right to the 
remedy of certain grievances. The jury accepted this 
view and found a verdict of guilty against the two men 
Budhan and Shera, who had admitted the nose-cutting, 
and they were duly sentenced under section 326 of the 
Indian Penal Code. 

The jury, , however, acquitted the remaining nine 
men of the charge under section 326/149, and all the 
accused of the charge under section 147. The learned 
Judge has referred this case under the provisions of 
section '307 of the Code of Criminal Procedure, it being" 
his view that the acquittal of nine of the accused upon 
the charge under section 147 of the Indian Penal Code 
was perverse. In view of the fact that Budhan Khan 


and Shera will, if this reference is accepted, be con- 
victed of a further offence under section 147 of Hie 
Indian Penal Code, the learned Judge has refrained from 
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pa.ssing any sentence at present under section 326 of tJie 
Indian Penal Code, in regard to which the jury found y.mZMM 
these two men guiltv. sreKi. 

In his first order of the 2nd of July, 1927, record- 
ing the verdict of the jury, the learned Judge says : — 

“The jury return an unanimous verdict as follows. 

They find all the accused not guilty of rioting and Shera 
and Budhan alone guilty of causing grievous hurt under 
section 326 of the Indian Penal Corle according to their 
plea of “guilty”. They are of opinion that the accused 
only came to the grating to make a complaint alx)ut 
ill-treatment, including short rations, to the District 
Magistrate. They are not satisfied that any of the 
accused created any disturbance by throwing bricks. 

They are not satisfied that any of the accused removed 
the batons from the latrine and wielded them. They 
find it as a fact that the two accused committed the 
offence of grievous hurt under provocation”. * 

It will be seen that the jury were unanimously" of 
opinion that they w’ere “not satisfied that any of the 
accused created any disturbance by throwing bricks”. 

They were ‘ ‘not satisfied that any of the accused removed 
the batons from the latrine and wielded them”. They 
were satisfied that “the accused only came to the grating 
to make a complaint about the ill-treatment”. These 
are very specific findings of fact by the jury that the 
nine accused did not commit any offence of riot, and 
the findings are, as w'e have said, purely findings of fact 
and not findings arrived at in any way whatever upon 
any misconception of the law applicable to facts. 

We have, then, to consider whether w’e have any 
power to interfere with these findings of fact. 

The powers which w’e have are obviously th(^ laid 
down in section 307 (3) of the present Code of Criminal 
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Procedure. We are informed that this Court has some- 
times interfered under circumstances similar to the pre- 
sent, but we have grave doubts as to our power to so 
interfere. The powers that we can exercise are “any 
of the powers which it (the High Court) may exercise 
on an appeal”. The powers which this Court may exer- 
cise on an appeal are laid down in section 423 of the 
Code of Crimiijal Procedure. Certain powers are speci- 
fied in sub-section (1) of section 423, hut those powers 
cannot he unconditionally exercised. They are express- 
ly limited in the case of the verdict of a jury to cases 
where the court is of opinion that there has been a mis- 
direction by the Judge or a misunderstanding on the 
part of the jury of the law as laid down. So this High 
Court cannot, in the ordinary exercise of its appellate 
powers, interfere with the finding of fact by a jury, 
except as provided by sub-section (2) of section 423. 

Is there any thing in section 307 (3) which extends 
these powers? The sub-section (3) plainly says that 
this Court can exercise “any of the powers which it 
may exercise on an appeal”. So far, then, it cannot 
interfere with the finding of a jury on the facts unless 
there has been some misdirection by the Judge or a 
misunderstanding of the law by the jury. In this case 
it is not suggested that there has been either. It is 
true that section 307 (3) contains later the words : “It 
shall, after considering the entire evidence, etc., etc.”. 
But these words are preceded by the very definite direc- 
tion that the consideration pf the evffience is to be 
“subject thereto”. That is clearly “subject to the 
powers which it may exercise on an appeal”. We find 
our^lves entirely unable to give any effect to these 
words “subject thereto” unless the effect is to incor- 
porate into section 307 the limited powers of the appel- 
late court as laid dovm in section 423. We should, 
therefore, have no hesitation whatever ourselves in 
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holding that we cannot interfere with simple findings 
. of fact by a jury, unless they have been accompanied by 
a misdirection of the Judge or a misunderstanding of sheea. 
the law by the jury as laid down by the Judge. 

This result is in our view not only compelled by 
the ordinary proper and reasonable view of the mean- 
ing of the language of section 307 (3), but we are for- 
tified by the consideration that it is only in accord- 
ance with what would seem to be demanded in justice 
to the accused. It is manifest that at any rate the 
convicted person cannot appeal against the findings of 
fact arrived at by a jury, except where the conditions 
of section 423 (2) are applicable. It would be anoma- 
lous indeed if any accused person was wholly deprived 
of the right of appeal on the facts where he has been 
convicted, while the Judge was given, so far as the Legis- 
lature is concerned, what amounts to an unrestricted 
right of appeal against a finding of the jury on the facts 
in favour of the accused person. 

This last consideration has not weighed with us 
in arriving at the proper interpretation of section 307 (3). 

In our view that section read with section 423 can 
have only the effect which we have suggested above. 

There is a case reported, Queen-Empress v. Me 
Carthy (1), in which it was held that section 307 was , 

' not controlled by the limitation in what is now section 
423 (2) and was at the date of that decision swtion 423, 
clause (d), of Act X of 1882. Since, however, that 
case was decided the law has b^n amended in Act T 
of 1898. Section 307 of Act X of 1882 reads : “In 
dealing with the case so submitted the High Court may 
exercise any of the powers which it may exercise on 
an appeal, but it may acquit or convict the accused of 
any offence of which the jury could have convicted him 
upon the charge framed and plac^ before it, etc.”. 

(1) (1^) I.L.B., 9 All., 490. 
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Here it will be noticed that the limiting words “subject 

Empebos thereto” find no place; but on the other hand the 
SHEP..A. phraseology rather extends the powers of the court than 
limits them where the phrase follows ‘ ‘but it may acquire 
or convict, etc.”. It is clear therefore that the deci- 
sion in Queen-Empress v. McCarthy (1) is of no authority 
under the new Code. 

It is, however, because we are aware that it has 
at any rate sometimes happened in this Court that 
Judges have, when declining to interfere on the ground 
that verdict was not perverse, seemed to imply that 
they had a power unrestricted by section 423 (2) to 
interfere on the facts if the verdict was perverse, that 
we think it necessary to refer this case to a Full Bench. 
We, therefore, direct that this case be laid before the 
Hon’ble the Chief Justice with a view, if he thinks 
■fit, to its being laid before a Full Bench for determina- 
tion of the following question : — 

Where a jury has given its verdict on the facts of 
the case, is it open to this Court to revise that verdict 
on a reference by the trial Judge made under section 307 
of the Code of Criminal Procedure, where it is not 
alleged that there has been any misdirection by the 
Judge or any misunderstanding by the jury of the law 
as laid down by the Judge? 

Before the Pull Bench, — 

The Assistant Government Advocate (Dr. M. Wali- 
nJlah), for the Crown. 

The opposite parties were not represented. 

The following judgements were delivered by the 
Full Bench : — 

Walsh, J. : — The following question has been re- 
ferred by a Bench of t\vo Judges, who were considering 
a reference under section 307 of the Code of Criminal 
Procedure, where the Sessions Judge had referred the 

(1) (1887) I.L.E.. 9 AIL, 420. 


m 
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matter because he disagreed with the verdict of acquit- 

tal bv the jury : — 

“A¥here a jury has given its verdict on tlie facts 
of the case, is it open to ihis Court to revise tlrat verdict 
on a reference by the trial Judge made under section 307 waish, j. 
of the Code of Criminal Procedure, where it is not 
alleged that ‘there has been any misdirection by the 
Judge or any misunderstanding by the jury of the law 
as laid down by the Judge?”. 

The reason for the appointment of the Full Bench 
constituted to answer that question is given in the 
opinion delivered by the two Judges. They felt a 
difficulty owing to the presence of the words ‘‘subject 
thereto” in section 307 of the Code of Criminal Proce- 
dure, referring, as these words undoubtedly do, to the 
powers which a High Court may exercise on an appeal. 

Finding that in hearing an appeal an appellate court 
is governed by the provisions of sub-section (2) of sec- 
tion 423 of the Code of Criminal Procedure, which pro- 
vides that the court shall not alter or reverse a verdict 
of a jury unless it is of opinion that it is erroneous owing 
to a misdirection by the Judge or to a misunderstand- 
ing on the part of the jury of the law as laid down, they 
felt a grave dofibt as to whether a High Court, to which 
a case is referred under section 307 of the Code of 
Criminal Procedure, could arrive at a decision other 
than the verdict of the jury on a question of fact, unless 
one or other of these conditions had been fulfilled. 

The first point to be observed is that the High 
Court sitting under section 307 of the Code of Criminal 
Procedure is not sitting as a court of appeal, and in 
strict phraseology, is not asked to reverse or alter the 
verdict of a jury. 

The second point to be noted is that this difficulty 
appears to have been felt, or at any rate raised, for the 
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first time. A reference to the authorities will show that 
both before 1896 (a material date as will appear in a 
moment), and since 1896, the practice of the High 
Courts has been consistent in deciding these cases, and 
if they saw fit. High Courts have arrived at a definite 
decision on a question of fact inconsistent with the 
verdict of the jury. That is shown by reference to 
Wafadar Khan v. Queen-Empress (1), which was be- 
fore 1896; Emperor v. Lyall (2) which was after 1896 
Reg. V. Khanderav Bajirav (3) which was before 1896: 
Emperor v. Chellan (4) which was in 1905; Emperor v. 
Bhuilotan Singh (5) which was in 1921; and, in our 
own High Court, to the case of Emperor v. Banna Lai 
(6), as recently as 1924. 


Moreover, Mr. Justice Boys, in his well-known work 
on the Code of Criminal Procedure, adopts the relevant 
portions of the judgement in the case of Reg. v. Khande- 
rav Bajirav (3) and states that on a reference the v-rhole 
case is opened out, and the functions of both Judge 
and jury are cast upon the court, and that this differen- 
tiates the position very widely from that of the courts 
in England. 


A further point to be noted is that a change took • 

place in 1896. By an amending Act this section was 
altered, and although it was not changed in substance, 
these words “subject thereto’’ appeared for the first 
time in sub-section (3). Nobody would contend, and 
the referring order does not suggest, that without the 
words “subject thereto’’ there would be any difficulty 
at all, and therefore it must be taken that down to 
1896, there was no doubt about the existence of this 
special power of dealing with a case on the merits, and 
finding facts on the evidence inconsistent with the 

(1) (1894) I.L.E., 31 Calc., 955. (9) (1901) I.L.E., 39 Calc., 138. 

(3) (1875) I.L.E., 1, Bom., 10. (4) (1905) I.L.E., 39 Mad., 91. 

(5) (1931) 6 Pat. L. J., 364. (6) (1934) I.L.E.,. 46 All., 265. 
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verdict of a jury, on a reference by the trial court to the 
High Court. It would be strange if a statutory pro- 
vision of an exceptional character unknown to the Eng- 
lish criminal law, specially provided in India and acted 
upon in aU High Courts, were intended by the Legis- 
lature to be taken away completely by a sort of indirect 
introduction of two small words into a section, the sub- 
stance of which they were not altering. 

As, however, the point has been raised in a con- 
crete form, and has not been precisely raised before, we 
think we ought to give our reasons by reference to the 
section itself for disagreeing with the view suggested in 
the referring order. 



Wakh, 


It must be admitted that if the words ‘‘subject 
thereto” are to be read as incorporating section 423 and 
as a consequence imposing upon the High Court, in 
hearing a reference, the limitation contained in sec- 
tion 423,’ sub-section (2), it would destroy substantially 
the elaborate provisions of section 307 itself, and defeat 
the object which we think the language of the sec- 
tion makes quite clear and for which the section was 
enacted. As we have already said, section 307 creates 
a special power of reference, turning the High Court 
for the moment into a Court exercising powers of re- 
ference or of a referee, and gives general directions 
as to how the Court is to be guided in exercising that 
function. In other words, it deals with the creation 
of a power independent altogether from the function of 
an appellate court, and, except by implication, makes 
no provision for procedure. It says that in a case 
where the Judge disagrees with the verdict and is 
clearly of opinion that it is necessary for the ends of 
justice to submit the case to the High Court, he shall 
do so, recording the grounds of his opinion, and fhere. 
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it is to be observed, is a provision which throws an im- 
' portant light on the object of the section), when the 
verdict is one of acquittal, stating the offence which he 
considers to have been committed. That language is 
totally inappropriate and inconsistent with a limited 
power, as suggested, of a High Court, when dealing 
with a reference where there has been an unsatisfactory 
verdict by a jury, so as to restrict its consideration to 
some question of law' or misapprehension of law'. 

The third sub-section of section 307, which finally 
prescribes the function to be exercised by the High 
Court in dealing wdth such a reference, provides that 
after considering the entire evidence, and after giving 
due Aveight to the opinions of the Sessions Judge and 
the jury, it shall acquit or convict the person charged of 
any offence of which the jury could have convicted him 
upon the charge as framed. That language is entirely 
meaningless if it w'as not, at any rate, intended to give 
the High Court not merely a pow'er but a direction to 
reconsider the entire evidence and what has happened 
in the court below', and to arrive at an independent 
conclusion of its ow'n on the question of fact, as well 
as of law', in the interests of justice. 

The question therefore is w'hether the w'ords “sub- 
ject thereto” are strong enough and clear enough, as 
is suggested in the referring order, to override and des- 
troy the other provisions of the section, which, as we 
have pointed out, are ivholly inconsistent with the 
limitations contained in section 423, sub-section (2). 
It is true to say that in the interpretation of every sec- 
tion of a Statute a reasonable construction must be 
giA'en to every word contained therein. Speaking for 
myself I feel no difficulty whatever in interpreting the 
words “subject thereto” consistently with the operation 
of section 307 as it has always been hitherto understood 
and worked. When it is once borne in mind that the 
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section itself deals vith the functions to be exercised, 
and does not attempt to deal specifically with the proce- 
dure to be followed, all difficulty to my mind disappears. 
The High Court is not acting as a court of appeal, but 
it is to be clothed with the powers of a court of appeal 
as regards its procedure. If the Legislature had intend- 
ed to limit its function in the way suggested, nothing 
was easier than to say: “subject to the limitations or 
provisions contained in section 423, sub-section (2)”. 
It does not even refer to any section. What it says 
is that the High Cojirt may exercise any of the powers 
which it may exercise on an appeal, and subject thereto 
it shall exercise the following functions. I think the 
emphatic word there is the word “any”, and that the 
object of that part of the sub-section was simply to 
clothe the High Court, when acting under section 307, 
with all the powers as regards procedure of a court of 
appeal, if for good reasons it desires to exercise any 
of them. The exercise of such powers may be illustrated 
by reference, not merely to section 423, which requires 
that it shall hear the appellant or his pleader, if he 
appears, and provides for other matter, but it would in- 
clude such a provision as section 426, where, if there 
has been a conviction and the referring court thought 
it was wrong, the person charged could be released on 
bail; or, to give another illustration, section 428, where 
the High Court, if it thinks additional evidence to be 
necessary, shall record its reasons, and may either take 
such evidence itself, or direct it to be taken by a Court 
of Session. We are clearly of opinion that if it were 
not for the provision which has caused this reference, it 
would not be possible for a High Court, adjudicating 
upon a reference, to ask for or direct additional evidence 
to be taken, and therefore it follows that the introduc- 
tion of these words was made in order to empower the 
High Conrt to take that or any other step which it 
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would take if it were in fact an appellate court hearing 
Empeeoe an appeal. 

smE.4. It is suggested in the referring order that it would 

be anomalous for the accused to be deprived of a right of 
appeal against an adverse verdict on the facts, while 
the Sessions Judge is given what is called “an unres- 
tricted right of appeal against a finding by the jury cai 
the facts' in . favour of the accused person’’. I do not 
think there is any anomaly. The pow’-er of reference 
under section 307 applies whether the verdict is one of 
‘ ‘guilty’ ’ or of ‘ ‘not guilty’ ’ . 

For these reasons I think that the question must 
be answered in the affirmative. 

Lindsay, J. : — agree, and only wish to add that 
I consider that the words “subject thereto’’ in sub- 
section (3) of section 307 should be taken to refer not 
merely to the .word “powers’’ which precedes them but 
to the exercise of the powers. That is to say, the High 
Court, after resort to such of the powers of an appellate 
court as it may think fit to exercise, shall proceed, after 
considering the entire evidence and after giving due 
weight to the opinions of the Sessions Judge and the 
jury, to acquit or convict the accused. 

Banerji, J. I agree. 

[On receipt of the Full Bench decision their Lord- 
ships of the referring Bench examined the entire evi- 
^ dence in the case in order to see wffiether the jury were 
or were not justified in acquitting the accused who were 
put on trial before the Judge, and came to the conclu- 
sion that the offence of rioting in which the accused 
took part was made out in respect of seven out of the 
nine accused and passed judgement convicting and sen- 
tencing them accordingly.] 
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EEYISIOJTAL CRIMINAL. 

Before Mr. Justice Dalai. 

EMPEROR V . MATHURA RAI .ajid ahothee.* 

Act No. XLV of 1860 (Indian Penal Code), section 447 — ig.,g 

Criminal trespass — Essential ingredients of offence. -January, u. 

It is essential to the validity of a conviction of the 
offence of criminal trespass that the court should find the 
offence to have been committed with one or other of the 
intentions named in section 447 of the Indian Penal Code, 
viz., either to commit an offence or to intimidate, insult 
or annoy the party in possession. Emperor v. Jangi Singh 
<1), followed. Ghasi v. Emperor (2), referred to. 

This was an application in revision against an 
order of the Sessions Judge of Ghazipur. The facts of 
■the case sufficiently appear from the order of the Court. 

Pandit Amhika Prasad Pande, for the applicants. 

The Assistant Government Advocate (Dr. M. Wali- 
Mllah), for the Crown. 

Dalal, J. : — ^Both the subordinate courts have 
gone out of the way to make out a criminal charge 
against the two applicants, Mathura Rai and Sukhdeo 
Rai. These men are zamindars of a particular field 
which had been mortgaged to one Raghunath Prasad. 

During the period of the mortgage, the complainant 
Ram Prasad w^as in cultivating possession of the land. 

AVhen the mortgage was redeemed, the applicants de- 
sired to obtain through the revenue court cultivating 
possession of the land, but their application was rejected 
as they had been out of possession for over 12 years. 

Ram Prasad continued to be the tenant of the land. 

He complained to the criminal court under sections 447 
and 426 on the following alleged facts : — ^That on the 

^Criminal Eevision No. 748 of 19*27, from ao order of K. G. Banerji, 

•Sessions Judge of Ghazipur, dated the •22nd of October, 1927. 

fl) (1903) 26 AIL, 194, (2) (1917) 15 A.L.J., 793. 
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_ 21st of July, 1927, soon after sunrise, he happened 
to go to another field of his M^hen he noticed the apifii- 
cants uprooting parwar crop growing in this particular 
field 125/2. He went up and protested, whereupon the 
applicants threatened to beat him. His allegations did 
make out an offence under section 441 because it was 
alleged that the applicants entered the field of the com- 
plainant with intent to commit the offence of mischief. 
The magistrate of the trial court disbelieved the evi- 
dence of the offence and came to the conclusion that the 
field was fallow on the date of the alleged occurrence 
and no crop, parwar or other, grew there on that date. 
Under the circumstances one would have expected the 
applicants to be acquitted wUen their intention of com- 
mitting an offence was disproved. The magistrate, 
however, went on to make out a case which was never 
submitted to him for consideration. He was of opinion 
that the applicants had forcibly ejected the complainant 
and thereby committed an offence under section 447. 
He does not explain how forcible dispossession, which 
was a civil matter and gave to the tenant a cause to 
proceed under section 79 of the Tenancy Act then pre- 
vailing, would constitute a criminal offence. The ma- 
gistrate of the appellate court made this clear by pre- 
suming that the intention of the applicants was to 
annoy the complainant. There was no question of in- 
sult and the allegation of intimidation had been dis- 
believed b.y the trial court. The magistrate of the 
appellate court, how^ever, could not have read the state- 
ment of the complainant. The complainant was put 
in -the wdtness-box and he never alleged, nor was he ever 
questioned, that the act of the applicants annoyed him. 
He could not have been annoyed because he himself 
sought a false cause for the charge of criminal trespass 
wdiich he wmuld not have done if he had a true one to 
lely on of an annoyance to himself. The levity with 
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which the criminal courts apply penal statutes is much 
to be deprecated. I often observe that a magistrate, Empsbo® 
when he feels that he has stretched a point in spreading jiAracE*. 
the net of a criminal charge, thinks that he salves his 
conscience by imposing only a fine which he thinks is 
a matter of little consequence. The learned Chief 
•Justice, Sir John Stanley, emphasized the necessity 
of proof of an intention to commit an offence or to in- 
timidate, insult or • annoy before a conviction was re- 
corded under section 447 : Em-peror v. Jangi Singh 

(1) . The learned Assistant Government Advocate 
quoted by way of a reply the case of Ghasi v. Emperor 

(2) . There is, however, no discussion in that case of 
the ingredients which ought to form the basis of a 
charge under that section. The learned Chief 
Justice observed at p. 195 ; 

“It has not been proved in this case, and indeed it has not 
been asserted, that the applicant took possession with 
intent to commit an offence, or with intent to inti- 
midate, or insult or annoy the party in possession. 

The applicant is a zamindar of the property in question, and 
he alleges that he took possession on the abandonment of the 
land by his tenant. His intention possibly was to obtain 
possession contrary to law, but this of itself would not con- 
stitute criminal trespass”. 

In the present case the intention to commit an 
offence was disbelieved, as also the intention to intimi- 
date, and the complainant never asserted that he was 
either insulted or annoyed. Obviously, the complain- 
ant desired to avoid expenditure on court fee and the 
bar of limitation and (instead of seeking his proper 
remedy in the revenue court came to the criminal court 
on false allegations. It is a pity that he succeeded in 
this device. I set aside the conviction and sentence of 
the applicants and direct that any fine recovered from 
them shall be refunded. 

Conviction quashed. 

(1) (1903) I.L.E., 26 AIL, 194. (2) (1917) 13 A.L.J., 793. 

44 AD. 
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Before Sir Grimwood Mears, K^iight, Chief Justice and 
: Mr. Justice Mukerji. 

i EUCHCHA SAITHWAE and another (Plaintiffs) v, 

January, HANSEANI AND OTHERS (DEFENDANTS) 

24. 

^ Code, section 109, clause (c) — Application for 

leave to appeal to His Majesty in Council — Valuation of 
case less than Rs. 10,000 — ‘"Substantial question of lata''. 

i : Ordinarily none but the parties to a litigation are con- 

cerned with the result of a case. In every such case, where 
^ the valuation is less than the prescribed limit, there is no 

I ' right of appeal to His Majesty in Council. It is only when 

a case is of larger importance and the principle, when finally 
decided by their Lordships of the Privy Council, will be of *■ 
I benefit, not only to the people who are directly involved in 

: the litigation, but to a considerable body of other people, that 

I leave to appeal should be granted. Radhakrishna Ayyar v. 

f , Stvaminaiha Ayyar (1), Banarsi Prasad v. Kashi Krishna Na- 

I rain (2), and Mathura Kurmi y. Jagdeo Singh (3), followed. 

I ' ' ' ' 

j The mere question whether a particular finding by a lower 

appellate court was a good or bad findings having regard to 
j the provisions of section 100 of the Code of Civil Procedure, 

I is, in itself, no substantial question of law. Durga Chow- 

• , dhrani v. Jewahir Singh Ghoiodhri (4), followed, 

j ^ ' 

I • This was an application for leave to appeal to His 

I Majesty in Council. The nature of the case in which 

I leave to appeal w^as sought, and the grounds put forward 

I hy the applicants in support of their contention that 

i leave should be granted are set forth in the judgement of 

‘ ■ the Court. 


*Application No. 56 of 1927 for leave to appeal to His Majesty in 
Council. ■ 

(1) (1920) I.L.E., 44 Mad., 293. (2) (1900) I.L.R., 23 All., 227. 

(3) a927) I.L.E., 60 All., 208. (4) (1890) I.L.E., 18 Calc., 23. 
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Babu Piari Lai Banerji, for the applicants. 

Mr. P. A'. Sapru, for the opposite party. 

AIears, C. J., and AIukerji, J. : — This is an appli- 
cation under order XLA% rule 2, of the Civil Procedure 
Code for leave to appeal to His Alajesty in Council from 
a decree of this Court passed in second appeal on the 
23rd of June, 1927. The valuation of the subject- 
matter of the suit and of the appeal is less than 
BiS. 10,000, being in fact Bs. 2,800 only. The ground 
on which the leave to appeal is sought is that it involves 
“a substantial question of law of general importance and 
is otherwise fit for appeal, as the plaintiffs have been 
deprived of a valuable right secured to them by the de- 
cree of the appellate court. ” It is conceded by the learn- 
ed counsel for the applicants that leave to appeal can be 
given only if the case should fall within clause (c) cf 
section 109 of the Code of Civil Procedure. 

It appears that the applicants were the plaintiffs 
in the court of first instance. They sued for recovery 
■of certain properties on the allegation that they were 
joint with one Ghikuri, who left him surviving a wife 
and three daughters, all four of whom were the defen- 
dants in the suit. The plaintiffs’ case was that on the 
death of Chikuri they, as the surviving members of the 
family, were entitled to the property in suit. The 
defence was that Chikuri died separate, and the plain- 
tiffs have no right to the property. The court of first 
instance dismissed the suit, holding that the plaintiffs 
were separate from Chikuri when the latter died. 
There was an appeal by the plaintiffs and the learned 
Additional District Judge, who heard the appeal, held 
on the evidence that the family was joint and that the 
plaintiffs were, therefore, entitled to succeed. He 
accordingly decreed the suit. There was a second 
appeal, which was heard by a Bench of this Court. 
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This 'Court came to the conclusion that the lower appel- 
late court had arrived at its conclusion by a misapplica- 
tion of the law. The following is an extract from the 
judgement of this Court : 

“The respondents urge that whether the lower appellate 
court -was right or wrong, the finding as to jointness was a 
finding of fact. The question whether it can be disturbed in 
second appeal depends, therefore, on whether the lower appel- 
late court in arriving at that finding had committed any error 
of law.” 

Thus, after reproducing the purporting of sub-sec- 
tion (1) of section 100 of the Code of Civil Procedure, 
the Judges proceeded to consider w^hether the find ing 
arrived at by the lower appellate court was WTong, and 
whether it was vitiated on account of any substantial 
error in procedure. Mr. Piari Lai Banerji, the learned 
counsel for the applicants, states that so far as the portion 
of the judgement quoted above goes, he has no quarrel 
with it. But he says that in spite of stating the law 
con-ectly, the learned Judges proceeded to misapply it 
• to the circumstances of the case and have virtually taken 
upon themselves to weigh the evidence and to say that 
the finding of fact arrived at by the lower appellate court 
was wrong. He does not deny that in cases to which 
section 103 of the Code of Civil Procedure applies, the 
High Court could come to a finding of its own. 

Assuming that this Court misapplied the law to the 
particular facts of the case, we fail to see how it is pos- 
sible for us to certify the case as a fit one for appeal to* 
His Majesty in Council. 

It has been held repeatedly by their Lordships of the 
Privy Council that in order to enable a High Court to 
certify a case, in which the valuation is less than 
Es. 10,000, as a fit one for appeal to His Majesty in 
Council, the case should involve a question of general 
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importance. Ordinarily, none but the parties to a liti- 
gation are concerned in the result of a case. It is clear 
that in every such case where the valuation is less than 
the prescribed limit, there is no right of appeal to their 
Lordships of the Priw Council. It is only when a case 
is of larger importance and the principle, when finally 
decided by their Lordships of the Pri\w Council, will be 
of benefit not only to the people who are directly involved 
in the litigation but to a considerable body of other people, 
that leave to appeal should be granted. In the case of 
Radhakrislina Ayijar v. Swaminatka Ayyar (1) their 
Lordships of the Privy Council, on the question of tlie 
application of sub-section (c) of section 109 of the Code 
of Civil Procedure, said as follows : — 

“That principle is this: — that as an initial condition to 
appeal to His Majesty in Council, it is essentia! that the 
petitioners should satisfy the court that the subject-matter of 
the suit is Es. 10,000, and in addition that in certain cases 
there should be added some substantial question of law. This 
does not cover the whole grounds of appeal, because it is 
plain that there may be certain cases in which it i.s impos- 
sible to define in money value the exact character of the dis- 
pute; there are questions as, for example, those relatinsf to 
religious rights and ceremonies, to caste and family rights or 
such matters as the reduction of the capital of the companies 
as well as questions of wide public importance in which the 
subject-matter in dispute cannot be reduced into actual terms 
of money. Sub-section (c) of section 109 of the Code of Civil 
Procedure contemplates that such a state of things exists, 
and rule 3 of order XLV regulates the procedure.” 

This quotation from the judgement of the Privy 
Council enunciates the reason why in certain cases leave 
to appeal may be granted, although the valuation of the 
subject-matter of the appeal may be less than Rs. 10,000. 
In the present case there is no dispute as to any question 
of law at all. It is conceded that in the judgement under 
appeal the law has been properly stated, namely, as to 

ri) {19-20) I.L.E., 44 Mad., 293. 
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when a second appeal. may be entertained by the High 
Court. The only point that the applicants want to dis- 
pute before their Lordships of the Privy Council is whe- 
ther the High Court were right in their application of 
the law to the peculiar facts of this particular case. This 
is not, in our opinion, a matter of the kind described in 
the above quotation from the judgement of their Lord- 
ships of the Privy Council. 

It must be remembered that leave to appeal is a 
matter of consequence, and in the ease of Banarsi Prasad 
V. Kashi Krishna Narain (1) their Lordships of the Privy 
Council made the following pronouncement at page 232 
of the report : — 

“And as it is of great importance not to allow litigants 
who have succeeded in the High Courts to be harassed by fur- 
ther appeals when there is nothing at stake but amounts of 
money which the Indian legislature has decided to be too- 
small to give a right of appeal, their Lordships will humbly 
advise Her Majesty to dismiss this appeal.” 

It will be noticed, therefore, that where no useful 
purpose as defined in the case of Radhakrishna Ayyar v. 
Swaminatha A'ljyar (2) is likely to be served and where, 
in the result of the appeal, the only people interested 
will be the litigants themselves and where the value of 
the subject-matter is less than Es. 10,000, no leave to 
appeal should be granted; see Mathura Kiirmi v. Jaqdea 
Singh (3). 

The learned counsel for the applicants has referred 
us to cases where their Lordships of the Privy Council 
set aside decrees of the High Court on the ground that 
the High Court could not interfere with a finding of fact 
arrived at by the lower appellate court, and that to do so 
was a contravention of the law. His argument was that 
leave to appeal in such cases must have been granted on 

(1) (1900) I.L.E., 23 All., 227. . (2) (1920) LL.R., ii Mad.. 293. 

(8) (1927) I.L.E., 50 AIL, 208. 
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the sole ground that the High Court had exceeded its 
jurisdiction in setting aside improperly a finding of fact. 
We cannot accede to this argument, and IMr. Banerji has 
not been able to cite a single case in which leave to appeal 
was granted on the sole ground that the High Court in 
a particular case misapplied the provisions of section 100 
of the Code of Civil Procedure. On the other hand, in 
one of the cases quoted by the learned counsel for the 
applicants, their Lordships of the Privy Council depre- 
cated the grant of a certificate by a High Court where 
the court had refused to interfere with the finding of the 
lower appellate court on the gTound that it was a finding 
which could not be interfered with in second appeal, be- 
ing a finding of fact. Their Lordships remark that no 
substantial question of law was involved in the appeal. 
We take this to mean and involve that the mere question 
whether a particular finding by a lower appellate court 
was a good or bad finding, having regard to the provi- 
sions of section 100 of the Code of Civil Procedure, was, 
in itself, no substantial question of law. See Durga 
Ghowdhrani Jewahir Singh Ghoicdhri (1). 

We, therefore, dismiss the application with costs. 

Application dismissed. 


Before Sir Grimwood Mears, Knight, Chief Justice, and 
Mr. Justice Mulcerji. 

DAU DAYAL (Defbnd.<vnt) v. PIAEI LAL .4nd others 
(P lAINTIFFS) AND KANTHI EAM AND OTHERS (DEFEND- 
ANTS).* 

Act No. IX of 1908 {Indian Limitation Act), schedule 1, 
article 85 — Limitation — Principal and agent. 

Defendants, who were dealers in grain, employed the 
plaintiffs as commission agents and provided {as principals) 

* First Appeal No. 326 of 1924 from a decree of C. Deb Banerji, 
Subordinate Judge of Bareillv, dated the 8th of July, 1924. 

(1) (18») 18 Calc., 28 (30). 
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to start with certain sums of money to serve as cover. Plain- 
Latj Dayai. tiffs were then asked to make certain purchases in the market 
PiAEi*' riAt, plaintiffs made the purchases, spent for the purpose what 
’ money of the defendants they had, and, when necessary, 
supplied the balance out of their own funds. The amount 
advanced by the defendants was credited to them in their 
account. The amount paid by the plaintiffs was debited to 
the defendants in the same account. Defendants were fur- 
ther debited with plaintiffs’ commission and incidental charo-es. 
Later on, plaintiffs debited defendants’ account with interest 
on the money they had spent on behalf of defendants. The 
next transaction might be one of purchase or one of sale 
of goods previously purchased. If it was a case of purchase, 
the same process of. entry in the account would be gone 
through. If, however, there was a transaction of sale of 
goods previously purchased under the orders .of defendants, 
plaintiffs sold the goods, credited defendants with the price 
fetched, and debited them with plaintiffs’ commission and 
incidental charges. These transactions continued for about a 
year, and the year of account closed in October, 1920. On 
the 28th of March, 1923, plaintiffs sued to recover the balance 
which they alleged to be due to them on the account. 

Held, that article 85 of schedule I to the Indian Limita- 
tion Act, 1908, applied, and the suit was not barred by limi- 
tation. Sheo Partab Singh v. Brij Kishore (1), Namberumal 
Ghetty v. Kotayya (2), Ram Pershad v. Harhans Singh (3), 
Bank of Multan v. Kamta Prasad (4), Vein Pillai v. 'Ghose 
Mahomed (5), Madhav Motiram v. Jairam Sdkharam (6), 
Watson V. Aga Mehedee Sherazee (7), and Ratan Ghand v! 
Asa Singh (8), referred to. 

The facts of this case are fully stated in' the judge- 
ment of the Court. 

Dr. Surendra Nath Sen and Pandit Uma Shankar 
Bajpai, for the appellant. 

Dr. Kailas Nath Katfii, for the respondents. 


Indian Cases,- 386. 
(3) (1907) 6 C.L.J., 158 

I-L.E., 17 Mad., 293. 
(7) (1874) L.R., 1 I.A., 84^ 


(2) (1913) 21 Indian Cases, 773. 
(4) (1916) I.L.R., 89 All., 33. 

(6) (1921) 28 Bom. L.E., 540. 
(8) (1921) 62 Indian Cases, 898. 
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Mears, C. J., and Mttkerji, J. : — The appellant 
before this Court is one of the sis defendants in the court ’o.w UAm 
below. The plaintiffs’ case was this. They, with the pmei ’ Lal, 
defendant No. 6, Earn Gopal, constituted a firm of com- 
mission agents carrying on business under the name and 
style of Earn Gopal, Piari Lai, at Bareilly. The defend- 
ants Nos. 1 to 5 (the fifth being the appellant here) were 
a firm of dealers in grain under the name and style of 
Har Charan Lai, Piari Lai. Before the defendant firm 
started business with the plaintiffs and Earn Gopal, there 
was a firm, Kanthi Earn, Banwari Lai, owned by the 
first two defendants, who were residents of Budaun. 

The firm of Kanthi Earn, Banwari Lai employed the 
plaintiffs as commission agents. Later on, defendants 
Nos. 3 to 5 joined the aforesaid defendants Nos. 1 and 2 
and constituted themselves into the firm of Har Charan 
Lai, Piari Lai, as is stated above, in order to carry on 
business at Bareilly. The plaintiffs were employed as 
commission agents and it was agreed that, if and when 
occasion arose, the plaintiffs would advance money to 
■the defendants Nos. 1 to 5 in order that purchases might 
be effected. The plaintiffs were to get a certain rate of 
interest on the money they might advance, besides the 
commission and other incidental charges stipulated for 
The transactions between the parties lasted from Jaith, 

Samhat 1976, (May-June, 1919), for about a year. After 
crediting the amounts payable by the plaintiffs to the 
defendants, a sum of Es. 15,262-13 fell due as payable 
to the plaintiffs and defendant No. 6. The share of the 
defendant No. 6 was one-fourth. He has not joined in 
the institution of the suit. The plaintiffs, therefore, 
claim Es. 11,400, being three-fourths of the entire claim. 

The defendant No. 6 alone contested the suit in the pro- 
per sense of the term. The other defendants appeared 
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aDcl filed written statements, but did not take any furthpr 
interest in the defence. Two main defences wem t 
Lal., up by the appellant (defendant No. 5). One was that 
he was not a member of the firm Har Charan Lai Piari 
Lai, and never employed the plaintiffs as his commission 

agents. His second plea was that the suit was barred 
by limitation. 

The learned Subordinate Judge has held that the 
appellant was a member of the defendant firm, and the 
suit was not time-barred. 

On the first point, it is abundantly clear to us, on the 
eiidence, that the appellant was a member of the firm 
Har Charan Lai, Piari Lai. 

[The evidence was then discussed, and their Lord- 
ships came to the conclusion that Dau Dayal was a part- 
ner of the firm Har Charan Lai, Piari Lai. The judge- 
ment then continued : — ] 

The question of limitation has presented some diffi- 
cult}. The learned Subordinate Judge held, on the 
authority of a case of this Court, Sheo Partab Singh v. 
Bnj K%shore (1), and another case from the Madras- 
High Court, Namberumal Ghetty r. Kotayya (2), that 
aiticle 85 of schedule I to the Indian Limitation Act,. 
1908, applied and the suit was within time, having been 
instituted within three years of the' date of the last item 
m the account. The starting point of limitation under ar- 
ticle 85 IS not the date of the last item, but is the date of 
tlie close- of the year of the account. This, however, 
does not make any difference. If article 85 of the Limi- 
tation Act applies, the claim would be undoubtedly with- 
in time. 

(1) (1912) 15 Indian Cases, 386. (2) (1913) 21 Indian Cases, ’ 773. 
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The contention of the learned counsel for the appel- 
lant was that either article 61 applied, or article 83. Dkrxu 
During the latter portion of the argument, the learned vum'iM,, 
counsel was more definite, and argued that article 83 
was the more appropriate article. His contention was 
that every item of transaction must be taken independ- 
ently, and as soon as the plaintiffs had spent money out 
of their own pocket for any purchase made by them or 
on account of any incidental charges, for the defendant, 
limitation began to start from the date of the advance, 
under the provision of the third column of article 83. 

As regards the claim for commission, his contention was 
that it was payable on account of “work done” and a 
suit should have been instituted within three years of 
the date of the earning of the commission. If these con- 
tentions be correct, there can be no doubt that the suit, 
or a major portion of it, would be time-barred. 

The course of the transaction between the parties 
appears to have been as follows. The defendants, as 
principals, provided to start with certain sums of money 
to serve as margin money or cover for the satisfaction of 
the plaintiffs. The plaintiffs were then asked to make 
certain purchases in the market. The plaintiffs made 
the purchases, spent for the purpose what money they 
had, belonging to the defendants, towards the payment 
of the price, if any had to be paid at once, and supplied 
the balance out of their own funds. The amount ad- 
vanced by the defendants was credited to them in their 
account. The amount paid by the plaintiffs was debited 
to the defendants in the same account. The defendants 
were further debited with plaintiffs’ commission and in- 
cidental charges. Later on, the plaintiffs debited the 
defendants’ account with interest for the money they 
had spent on behalf of defendants’ account. The nest 
transaction might be one of purchase or one of sale of the 
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goods previously purchased. If it was a case of pur- 
Dau DArAL chase, the same process of entry in the account book 
Tiaei ’ Lal. would be gone through as has been previously described. 

If, however, there was a transaction of sale of goods 
previously purchased under the orders of the defendants, 
the plaintiffs sold the goods, credited the defendants with 
the price fetched and debited them with the plaintiffs’ 
commission and incidental charges. This sort of trans- 
actions continued for about" a year. On these facts it 
has been contended for the plaintiffs that the conten- 
tion of the learned counsel for the appellant cannot suc- 
ceed but that the view taken by the learned Subordinate 
Judge, viz., that article 85 applied, was the right one. 

It appears to us that the plaintiffs’ contention is 
correct. The counsel for the parties are agreed 
as to the meaning to be given to the word “mutual” in 
article 85 of the Indian Limitation Act. They are 
agreed, and we agree with them, that, for the application 
of article 85, there should be independent transactions 
between the parties. In other words, there should be 
two sets of transactions. In one set, one of the parties 
should hold the position of a creditor and the other a debt- 
or, and in the other set, the position should be reversed. 

'The true import of the words ‘ ‘mutual, open and current 
account” has been discussed in great detail in the case 
of Ram PersJiad v. Harbans Singh (1). We entirely 
agree with the observations of the learned Judges in that 
case when they say : “Mutual accounts are such as con- 
sist of reciprocity of dealings between the parties and do 
not embrace those having items on one side only, though 
made up of debits and credits.” The learned Judges 
further point out that although a shifting balance, some- 
times in favour of one side and sometimes in favour of 
the other, is a test of mutuality, its absence is not con- ^ 
elusive proof against mutuality. As already stated, 

(1) (1907) 6 C.L.J., 158. 
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there is no difference in the contentions of the counsel 
for the parties as to what a mutual account is. The only Dau dajai, 
question is whether, in their natm-e, the dealings between Lai. 
the parties had the character of mutuality. After care- 
ful deliberation, we have come to the conclusion that 
they had. Had there been no special agreement between 
the parties, the plaintiffs could have refused to enter 
or to conclude any transaction which involved an ex- 
penditure of their own money. They, did, however, 
agree to make advances, though the evidence does not 
disclose whether they put any limit on the amount of 
such advances or left the extent of their financing of the 
defendants dependent on their own decision. They were 
at perfect liberty to make, or to refrain from making, 
advances, but they did in fact continue to find money for 
the defendants during the short period of the agency, and 
they undoubtedly paid out from time to time their own 
moneys, either to complete a purchase or to meet an 
immediate liability of the defendants. As each instance 
occurred, they could have demanded the money in ad- 
vance, or recoupment if they had already made the ad- 
vance. The account between the parties showed, on 
the one side, advances made in accordance with the 
agreement together with interest, commission and minor 
incidental charges, and on the other side the receipts on 
the defendants’ behalf. To the extent that the plaintiffs 
made advances, they were acting as bankers and the posi- 
tion was that of lender and borrower. To the extent 
of the receipts, the position was that of principal and 
agent, with a liability, as agent, to account. We think 
that the parties did, stand to each' other in a dual rela- 
tionship, and that there was a mutuality of dealings, and 
article 85 would be applicable. 

This being the conclusion at which we arrive on an 
examination of the principles and the statute law, we 
proceed to examine the authorities. 




1111 

■ii 


IIB 




\ 


652 


THE INDIAN LAW REPORTS, 


Dait Dayal 

V. 

•PiARi Lad, 


[vOL. L. 

For the appellant the learned counsel has cited, be- 
~ sides the case of Ram Pershad v. Harhans Singh (1) 
already mentioned, the cases of Bank of Multan v. Kamta 
’ Prasad (2), Vein Pillai v. Ghose Mahomed (3) and 
Madhav Motirain v. Jairam Sakharam (4). The first 
two cases are not directly in point, though no doubt they 
serve to explain what is meant -by mutuality of account. 
The third case, in our opinion, goes to support, in prin- 
ciple, the plaintiffs’ case. In this last-mentioned case, 
the plaintiff Jairam owned a ginning factory. He lent 
money to the defendants for buying cotton. The cotton, 
when purchased, was ginned and pressed by the plaintiff, 
who sold it on behalf of the defendants. The ginning 
and pressing charges, as well as the principal and inter- 
est, were debited to the defendants, and the sale proceeds 
of the cotton bales were credited into the defendants’ 
account, as against the advances made by the plaintiff, 
the commission earned and other items. Under these 
circumstances it was held, following the Privy Council 
case of Watson v. Aga Mehedee Sherazee (5), that there 
was a mutuality of dealings, and article 85 applied. It 
IS very difficult to differentiate, in principle, between 
this case and the case before us.. The fact that to start 
with, the defendants had put the plaintiffs in possession 
of such funds, will not make any difference in principle. 
It was agreed in the case before us that, if and when 
occasion arose, the plaintiffs would act as the defendants’ 
bankers, by providing money. We have already made it 
■clear that, when the defendants advanced the money, 
they really borrowed money, on defendants’ behalf, from 
themselves, who were to be taken as acting at the time 
of ^ending the money as bankers and not as commission 
agents. In the Bombay case, the man who acted as 

a) (1907) 6 C.L.I., 1.58. (2) (1916) I.L.E., 39 All., 33. 

(8) (1893) I.L.R., 17 Mad., 293. * (4) (1921) 28 Bom. L.E., 540 

(S) a874) L.B., 1 I.A., 346. 


ALLAHABAD SERIES. 


653 


TOL. L.j 

agent of the defendants in pressing and selling cotton also 
acted in a second capacity; viz. , as that of a banker. dayai. 

There are several decisions in which it has been held lal, 
that where a man lends money in one capacity and in 
another capacity acts as an agent for the borrower and 
the two accounts are put together, there is a mutuality 
of dealing between the parties, although the money may 
have been lent for the express purpose of enabling the 
borrower to provide business as commission agents to 
the lender. Such a case was that of Ratan Chand v. 

*4sfl Singh (1) decided by the Lahore High Court in a 
Letters Patent Appeal. The plaintiffs in the case were 
money-lenders by profession and were also commission 
agents. The ^defendants were a firm who dealt in grain. 

The defendants used to send to the plaintiffs as commis- 
sion agents grain to be stocked and sold. The plaintiffs, 
besides doing this business of commission agents, used 
to advance loans to the defendants, independently of the 
business of agency. It was held that article So was 
applicable to the suit, which was one to recover the bal- 
ance after adjusting the two accounts. The mere fact 
that the plaintiffs were professional money-lenders and 
lent money to people other than those who dealt with 
themselves as commission agents, will not make any 
difference, in principle, between the case before the La- 
hore High Court and the one before us. As we have 
stated more than once, in so far as the plaintiffs agreed 
to lend money to the defendants for interest, they acted 
as the defendants’ bankers. Whether they were also 
lending money to others or not is really immaterial. We 
have to look to the characters of the dealings and not to 
the professions of the parties. 

In this Court, in the case of Sheo Partah Singh v. 

Brij Eishore (2) a similar question of limitation came 
up for decision. It was said that either article 85 or 

(1) (1921) 62 Indian Cases, 898. (2) (1912) 15 Indian Cases, 336. 
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article 120 of the Limitation Act applied. We have 
Datt Dayal mentioned this case last, because no pronounced opinion 
PiAEi ’ Lal, was expressed in the case and also because the case was 
decided on what were found to be the peculiar facts 
of the case. Article 61, which was sought to be applied 
by the learned counsel for the appellants in the case, was 
not applied because of the said findings. But it is clear 
that their Lordships (it was a decision by two learned 
Judges) made the following remarks : 

“There was an account between the parties extending 
over a number of years. The plaintiffs were always liable 
to account to the defendants for any profits that were made in 
the purchase and re-sale of gi-ain and they were also liable to 
account for the deposit. On the other hand, the defendants 
were liable to the plaintiffs to pay interest on any moneys 
advanced by the plaintiffs and to make good any loss which 
might take place, which was not covered by the deposit. 
There was, therefore, a mutual, open and current account and 
there was a reciprocal demand between the parties.” 

With a slight alteration of language, we should be 
prepared to adopt the argument of the learned Judges as 
our own. 

A consideration of the authorities, therefore, leads 
us to the same result as a consideration of the principle 
and the language of the Statute. 

We hold with the court below that article 85 of the 
Limitation Act applies, but we differ from the court be- 
low as to the date from which the limitation should start. 
According to the third column of article 85, the limitation 
starts from the close of the year. In this case there is 
the evidence of the plaintiffs’ munih that the year of the 
account closed with the Dewali festival, which in the 
year in question must have fallen some time in October, 

1920. The suit having been filed on the 28 th of March, 
1923, was within time. 

The result is that the appeal fails on both the points 
raised. It is hereby dismissed with costs. 

Appeal dismissed. 
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Before Mr. Justice Sulaimmi and Mr, Justice Kendall, 

GANESHI LAL and othees (PLAiNxiFFSj v. EOHXI . 

EUXUMDHUJ PEASAD SESTGH (Defendant).* Janmnj, 

so. 

Act No, IV of 1882 {Transfer of Property Act), sections 83 
and 84 — Mortgage — Redemption— Deposit of mortgage 
7noney in court — Conditions necessary for an effectwe de- 
posit — Dispute as to minority of mortgagee. 

In order that the consequences attached by section 84 of 
tiie Transfer of Property Act, 1882, to a tender made under 
section 83 of the same should ensue, it is necessary that the 
mortgage money should be deposited to the credit of the real 
mortgagee, and of him alone. Hence, where the mortgagee 
was a person in whose family the custom of primogeniture 
prevailed, and he died leaving him surviving two sons, it was 
held that a deposit of the mortgage money to the credit of 
both the sons was not a valid deposit within the purview of 
section 83. Debendra Mohan Rai v. Sana Kiinwar (1), and 
Madhavi Amma v. Kunhi Pathmnnui (2), followed. Rain 
Suniran v. SaMhzada Bijai Pariah Naram Singh (3), doubted. 

If, upon a deposit being made, a question arises as to the 
majority or minority of the person in whose favour the money 
is deposited, the question must be decided by the court and a 
guardian ad litem appointed, if necessary. Ruchmmi v. 
Veerasami (4), Kannu Mai v. Indarpal Singh (5), Pandtirang 
V. Mahadaji (6) and Gokul Kalwar v. Gliandar Sekhar (7), 
referred to. 


This wms a plaintiffs’ appeal arising out of a suit 
for redemption of a simple mortgage, dated the 22nd of 
January, 1922, executed by the plaintiffs’ predecessor 
in favour of Mitangdhwa] Prasad Singh, the deceased 
father of the original defendants. The only point in .dis- 
pute w^as whether, in consequence of a deposit having 
been made under section 83 of the Transfer of Property 


*Fir 3 t Appeal No. 310 of 1925, from a decree of Alakli Miirari, Second? 
Additional Subordinate Judge of Agra, dated tbe 7tb of Febrnarv, 192.;?. 

a) (1904) I.Tj.E., 26 Ail., 291. (2) (1899) LL.E., *2.3 Mad., 510. 

(3) W’eekiv Notes, 1885, p. 328. (4) (1924) 47 370. ^ 

(5) (1922)T.L.K., 45 AIL, 27.3. (6) (1902) I.TJ.E., 27 Bom., 23. 

„ ' , (7) (1926) 48 AIL, 611. 

'45a.d. 
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_ Act, interest ceased to run from that date. On the 18th 
of July, 1923, the original mortgagee Alitangdhwaj 
Prasad Singh was dead and he had left two sons and a wi- 
dow. On that date tlie plaintiffs deposited an amount 
which was admittedly sufficient to cover the principal and 
interest up to tliat date, to the credit of the tw^o sons of 
Mitangdliwaj Prasad Singh, who were both described as 
minors. On that date the plaintiffs also filed an appli- 
cation to the court, praying that the mother of the minors 
should be appointed their guardian ad litem and this ap- 
plication was supported by an affidavit. Notices wnre sent 
to the minors and their mother. The latter appeared in 
court and filed a petition saying that the elder son was 
not a minor but a major, and that she could not there- 
fore act as his guardian. The plaintiffs did not accept 
her statement, but requested that the court should inquire 
into that matter and also stated that if the court found that 
the elder son^ was of age the plaintiffs had no objection 
to treating him as such. The court refused to go into 
this disputed question of miiiority and ordered that the 
application should be ‘ ‘filed’ ’ . The corresponding order 
on the order sheet showed that, it w^as consigned to the 
record room. 

■The plaintiffs then instituted the present suit for 
redemption and claimed the benefit of the deposit of July, 
1923. On behalf of the defendant No. 1, Shirdhwaj 
Prasad Singh, it was pleaded that he was of age on the 
date of the previous deposit and had not been represented 
in those proceedings. It was further pleaded that, by vir- 
tue of a family custom, the rule of primogeniture pre- 
vailed and it was only the eldest son who was entitled to 
the estate of his deceased father, and that therefore the 
deposit to the credit of both the sons was defective. 

_ The trial court found that the defendant No. 1 was 
in fact a minor on the date of the deposit. But it found 
that there was a custom in the family under which it 
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was only the eldest son who succeeded to the estate. 
It also tlioiigiit that the court rightly refused to go into 
the question of minority on the previous occasion, and 
that therefore the plaintiffs had not done all that they 
were bound to do under section 83, so as to entitle them 
to the benefit of the deposit. 

The plaintiffs appealed. 

Munshi Narain Prasad Ashthana, for the appellants. 

Pandit lima ShanMr Bajpai and Pandit Shiarn 
Kishna Bar, for the respondent. 

The judgement of the Court (SuLAiiiAN and Kf,x- 
DALL, JJ.), after stating the facts as above, thus con- 
tinued : — 

In our opinion the learned Suljordinate Judge was 
Ciiiite wrong on tlie former occasion in declining to decide 
the question of minority. Section 103 of the Transfer of 
Property Act clearly provides that where the party on 
whom notice is to be served and by whom deposit has 
to be accepted, or taken out of court, happens to be a 
person incompetent to contract, the provisions of chap- 
ter 31 of the Civil Procedure Code (corresponding to 
order XXXII of the new Code) shall apply. At the time 
when this deposit was made the new Code was in force. 
Order XXXII, rule 3, provides that where the defendant 
is a minor the court, on being satisfied of the factum of 
his yninoritij, shall appoint the proper person to be guar- 
dian for the suit for such minor. It is Obvious that if 
the point is in dispute the court has to be satisfied of 
the fact of minority, and this cannot happen unless the 
court incj[uires into the matter : Buchmani v. Veera- 
sami (1). 

The court below has come to the conclusion that 

inasmuch as no guardian ad litem was actually appointed 
( 1 ) (1924) 47 ir.L..T., .3.70. 
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on the previous. occasion by an order of the court, interest 
did not cease to run. Section 84 requires that the mort- 
gagor should have done all that has to be done by him to 
enable the mortgagee to take such amount out Of court. 
The actual appointment of a guardian ad litem is ob- 
viously an act done by the court and not an act which 
can be done by the mortgagor. Section 83 provides for 
the issue of a written ‘ ‘notice of the deposit’ ’ to be served 
on the mortgagee after such deposit has been made. 
The notice referred to in section 103 is obviously notice 
of such deposit as provided for by section 83. It would, 
therefore, seem primd facie that the procedure mentioned 
in section 103 is consequent upon the deposit having 
been made and not precedent to an intention to make the 
deposit. On this point, however, there was a difference 
of opinion between two learned Judges of this Court, in 
the case of Kannu Mai v. Indarpal Singh (1). Lind- 
say, J., following the case of Pandurang v. Mahadaji (2), 
held that “interest must go on running even after the 
date of deposit and can only stop when the appointment 
of a guardian has been ordered by the court and the full 
money is paid in.” On the other hand, Stitart, J., 
came to a contrary conclusion. Although there is much 
in the judgement of Mr. Justice Stuart which appeals 
to us, it cannot be . doubted that the preponderance of 
authority is in favour of the other view, which was ac- 
cepted by another Bench when that case went up in 
Letters Patent appeal : Kannu Mai v. Indarpal 
Singh (3). A stronger case is that oi GoJcul Kalwar v. 
Chandar Sehhar (4), where under the terms of the mort- 
gage the tender had to be made in the month of Jeth: 
the deposit was made in that month but the order appoint- 
ing the guardian could not be passed until after the expiry 
of that period. It was then held that the deposit was 
defective. 

(1) (1921) I.L.R., 44 All., -109. (2) (1902) I.L.R., 27 Bom., 

(8) (1922) I.L.R.., 45 All., 278. (4) (1926) I.L.E., 48 All. ' 
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In the present case, however, the order of the court 
declining to go into the question of minority and direct- 
ing that the application should be consigned to the re- 
cord room left nothing which could be done by the mort- 
gagor. It might, therefore, perhaps, be possible to 
distinguish the present case from the reported cases cited 
above, but ijt; is not necessary to decide this point finally, 
because in our opinion the appeal must fail on another 
ground. 

It has been held by their Lordships of the Privy 
Council in the case of Garuradlmaja Prasad v. Sn- 
pemndhicaja Prasad (1), that according to the family 
custom a rule of primogeniture prevails in the family of 
Garuradhwaja Prasad, who was alleged by the defend- 
ants to be the father of the deceased mortgagee Mitang- 
dhwaj Prasad, Singh. In the court below it was not dis- 
puted that the deceased mortgagee was the son of Garu- 
radhwaja Prasad. Under these circumstances the find- 
ing of the court below that such a custom prevailed must 
be accepted. The learned advocate for the appellants has 
brought to our notice the fact that the question of the 
parentage of Mitangdhwaj Prasad is in dispute as against 
third parties and is a matter in an appeal pending in 
this Court. That circumstance, however, cannot be 
taken into account in this suit. 

It is, therefore, clear that-the deposit was made to 
the credit of Sirdhwaj Prasad Singh, who was the sole 
heir of the deceased mortgagee, as well as to that of his 
younger brother who was not a co-mortgagee and was not 
entitled to any share in the mortgage money. Under 
section 83 the deposit has to be made to the credit of the 
mortgagee or mortgagees. Such a deposit would obviously 
be invalid jf the mortgagor associates with the real mort- 
gagee some third person who is not entitled to any share 
in the mortgage money. Such an association would make 

(1) (1900) I.L.E., 23 AIL, 37. 
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it impossible for the real mortgagee to take out the money 
ganbshi without the consent of this other person. Section SS 
•. provides a special privilege to a mortgagor, and in order 
eutom- to claim its benefit the mortgagor must come strictly 
within the provisions of that section. This was the 
SnjoH. yiew expressed by this Court in the case of Debendra 
Mohan Rai v. Sona Kunwar (1). A similar view has 
been expressed by the Madras High Court in the case 
of Madhavi Amma v. Kunhi PatJiumma (2). The court 
below has found that the mortgagors acted in good faith 
in assuming that both the sons were heirs to the deceased 
mortgagee, but the question of good faith cannot arise 
under section 83, when it is the duty of the mortgagor 
to deposit the amount to the credit of the real mortgagees. 
Once such questions are allowed to be raised, considerable- 
difficulties will undoubtedly arise. No doubt in an 
earlier case. Ram S^miran v. Sahibzaxla Bijai Pariah 
Narain, Singh (3), another Bench ruled that deposit made 
to the credit jointly of two sets of claimants was a good 
deposit under the section. In view of more recent pro- 
nouncements that ease appears to be of doubtful authority. 
It can also be distinguished in the present case on the 
ground that the younger brother was not a claimant to 
any share in the mortgage money. As a matter of fact 
in the court below it was conceded by his guardian that 
the defendant No. 1 alone succeeded to the entire estate. 

Under these circumstances we are of opinion that 
this appeal must fail and it is hereby dismissed with 
costs. 

• Appeal dismissed. 


a) (190-1) I.L.E., 26 All., 291. (2) (1899) I.L.E., 23 Mad., SICK. 

(3) Weekly Notes, 1885, p. 328. 
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Before Mr. Justice Siilaiman and Mr. Justice Kendall. 

PAEBATI (Defendant) r. SAEUP SINGH (Plaintiff'.* 1928 

February, 

Act Ao. IX of 1908 (Indian Limitation Act), schedule I, 2. 
article 116 — Suit for damages for breach of contract in 
writing registered — Limitation — Contract evidenced by 
registered qabuliat only, without a patta. 

A suit for damages for breach of contract based upon a 
registered qabuliat signed by the lessee and accepted by the 
lessor, but no patta having been executed, is governed as to 
limitation by article 116 of the first schedule to the Indian 
Limitation Act, 1908. Apaji v. Nilkantha (1), Anibalavana 
Pandaram v. Vagiiran (•2), Kotappa x. Vallur Zamindar (3), 

Girish Chandra Das x. Kunja Behari Malo (4), Bouicang 
Raja Chellaphroo Choicdhuri x. Banga Behari Sen (5) and 
Tricomdas Cooverji Bhoja x. Gopinath Jiu Thahir (6), refer- 
red to. 

This was a defendant’s appeal arising out of a suit 
brought by Sardar Sarup Singh for damages for breach 
of a contract. There was a contract, oral at first, 
betw’een Musammat Parbati on the one hand and Sardar 
Tara Singh, the father of the plaintiff, on the other, 
under which it was agreed between the parties that 
Musammat Parbati would grant a lease of certain house 
property for six years on a certain rent. The lease money 
was to be payable in instalments, and nearly half of it 
was to be paid at the very beginning. On the 17th of 
March, 1918, Musammat Parbati executed a receipt for 
a sum of Es. 3,300, acknowledging that she had re- 
ceived that amount on account of lease money in respect 
of the houses and the shops for the period mentioned. 

On the next day, viz., the 18th of March, 1918. Sardar 
Tara Singh executed a document called a th^Mnama, 
wEich was really a qabuliat or the counterpart of a lease, 

a 

* First Appeal No. 57 of 1935, from a decree of Joti Sanip, Second 
Subordinate Judge of Saharanpur, dated the 7th of January, 1925. 

(1) (1901) 3 Bom. L.E., 667. (9) (1895) I.L.B., 19 Mad., 52. 

(3) (1901) I.L.R., 25 Mad., 50. (4) (1908) I.L.R., 36 Calc., 6.83. 

(5; (1915) -20 C.W.N.. 408. (6) 0916) I.L.B., 44 Calc., 759. 
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under which he undertook to take the property on lease 
on the conditions mentioned above. This document was 
duly registered. On behalf of the defendant it was urged 
that as a matter of fact only Es. 2,950 had been paid in 
cash and the balance of Es. 360 remained outstanding 
though a receipt was given for the whole amount and 
that it was on account of the failure to pay the balance 
that the defendant did not execute the patta. It was 
further pleaded that the claim was barred bv the tkrPA 
years’ rule of limitation. 

The court of first instance held that the full amount 
of Es. 3,300 had been paid when the receipt was exe- 
cuted. It was further of opinion that the breach was 
committed by the defendant, particularly as the pay- 
ment of Es. 350 had been made. It also found that the 
claim was not barred by limitation, hut was saved by 

the provisions of article 116 of the Indian Limitation 
Act. 

The plaintiff’s suit was accordingly decreed, and 
the defendant appealed. 

• Mr. Nihal Ghand, Dr. Surendra Nath Sen and Mr. 
B. Malih, for the appellant. 

Sir Tej Bahadur Sapru and Babu Harendra Krishna 
Mukerji, ■ for the- respondent. 

The judgement of the Court (Sulaiman and 

^NDALL, JJ.), after setting forth the facts as above, 
thus continued ; — 

_ As regards the question of fact which was in dispute 
in this case, we are in agreement with the learned Sub- ‘ 
ordinate Judge that the Es. 350 had been paid. Even 
1 it ad not been paid in time, the time of its payment 
not being of the essence of the contract, there would be 
no breach committed on the part of the plaintiff so as 
to entitle the defendant to avoid the contract. The exe- 
cution of the patta by Musammat Earbati was entirely 
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a matter within her power, and if she wanted to perform 
her part of the contract, there could possibly be no oh- paebati 
stacle in her way. Under these circumstances the breach sarop 
was undoubtedly committed by the appellant. 

The only question, and by no means an easy one, 
which remains for decision is whether the claim was 
barred by limitation. It is wholly unnecessary in this 
case to consider the question whether the transaction 
of lease can be validly completed by the execution and 
registration of a qabuUat without any registered patta. 

On this point there has been a conflict of opinion bet- 
ween this High Court and the other High Courts. We 
have not to consider the question whether any complete 
conveyance took place or not. We have only to consider 
whether there was a contract for the grant of a lease and 
whether that contract has been broken. That there was 
a contract and there has been a breach cannot now be 
disputed. The only question is whether the present suit 
can be described as a suit for compensation for breach 
of a contract in writing registered, within the meaping 
of article 116 of the Indian Limitation Act. The learn- 
ed advobate for the appellant contends in the first place 
that the terms of the qahuliat do not show any under- 
taking on the part of Musammat Parbati, and therefore 
the document does not embody any complete contract 
which has been broken. It is obviously the document 
which was intended to be executed by the lessee, and 
• the language is only in the first person. But there can 
be no doubt that it embodies all the terms of the lease 
and the conditions under which it was to be taken by 
the lessee and granted by the lessor. We are therefore 
unable to hold that the complete terms of the contract of 
lease are not embodied in this document. 

The next contention is that it cannot be said to be 
a contract in writing registered, when it is purely a 
unilateral instrument. It is contended that unless there 
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_ is a mutual consent, there cannot be any agreement 

consequentiy there cannot be any coLfct Id ^ 

p therefore the present suit is not based on the breach of 
a contract m writing registered and that the cause nf 
action does not arise out of any registered contract In 
support of this contention reference has been made to 
tlie case of Apaji v. Nilkantha (1) where the learned 
Chief Justice expressed the view that the words “ con 
tract m writing ” contemplate an agreement in writing 
signed by both the parties affected thereby, and that an 
agreement signed only by one of the parties does not 
satisfy the requirements of the law unless the assent of 

Gelf agreement 

fc- If. If the article were to be taken in its strict literal 

sense,_ there might be considerable force in this inter- 
pietation. On the other hand the view which prevails 
m^Maffras and Calcutta is that there is no justification 
toi introducing into the article words like “ executed 
by both ^parties ” or “ executed by the person sued 
^ajnst ; Ambalavana Pandamm v. Vaguran (2) 
Kotappa V. Vallur Zamindar (3), Girish Chandra Das 
y. Kunja Behan Malo (4) and Bomoang Raja Chellaph- 
roo_ Chowdhnri v. Banga Behari Sen (5). It seems to 
us impossible to hold that words like “ executed by both 
parties ’ are deemed to be understood in this article, 
in India, where a large number of documents are exe- 
cii e by onlj one party and not the other, and where* 
indentures signed by both parties are not common, it • 
wou d cause great hardship if we were to interpret this- 
article^ as applicable only to cases where both parties 
nave signed the same document. In that view the article 
would also become wholly inapplicable to cases of 
regmtered sale-deeds, registered mortgage-deeds and 
registered bonds and agreements which are signed by 

^awwon T opinion that there is no 

3 1901 ® (1895) I.L.B.. 19 Mad.. 52. 
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justification for limiting this article to the case vhere 
the registered document is signed by the defendant only. 
The article does not contain those tvords and there is no 
reason why those words should be interpolated. If there 
is a valid contract evidenced by a registered document 
which, though signed by only one party, is complete 
because it has been accepted by the other, and breach of 
that contract has been committed, it seems to us that 
article 116 would be equally applicable to such. a case. 
The Madras and Calcutta eases cited above were cases 
where the registered contract was signed by only one 
party and two of those cases were actually cases of a 
registered qahidiat without the patta. The courts held 
that article 116 was applicable^ No case holding the 
contrary view has been cited before us. We have already 
pointed out that cases in which the question is whether 
the transaction of a lease is complete by the execution 
and registration of only the qahuUat are not cases which 
are directly in point. 


In another case, viz., Tricomdas Gooverji Bhoja v. 
Gopinath Jiii Thakiir (1), their Lordships of the Privy 
Council had to consider whether a suit brought for re- 
covery of rent under a registered qahuUat was governed 
by article 116 or not. That was a case where a patta 
was executed, though it is not quite clear from the judge- 
ment or the report whether that patta was registerecf. 
The qahuUat, however, was undoubtedly registered and 
the suit was brought on the basis of that registered 
qahuUat. Their Lordships laid donm that in view of a 
series of decisions all one way it must be held that article 
116 was applicable and that breach of a contract in 
writing registered had been committed by non-payment 
of rent. That case may not be directly in point, but it 
does show that their Lordships took a liberal view .of 
article 116 and applied it, although there was article 110 


(n (1916) I.L.R., 14 Cak., 759. 
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which specially refers to suits for arrears of rent. Hav- 
ing regard to this state of the authorities, we are of 
opinion that the view taken by the learned Subordinate 
Judge that the claim was not barred by limitation but 
was governed by the six years’ rule of limitation as laid 
down in article 116 was correct. 

The result, therefore, is that this appeal is dis- 
missed with costs. 

Appeal dismissed. 


REVISIONAL CEIMINAL. 


1928 

Fehruari,\ 

9. 


Before Mr, Justice Dalai. 

EMPEEOE V. SHEO JANGAL PEASAD.^ 

- Criminal Procedure Code, sections 118, 121 and 514 — Security 
for good hehavioiir — Bond executed with sureties — 
Circumstances in lohich the surety's bond can he de- 
clared forfeited — Act No. XLV of 1860 (Indian Penal 
Code), section 172 — Absconding to avoid a warrant of 
arrest. 

Absconding to avoid arrest under a warrant is not an 
offence within the meaning of section 172 of the Indian Penal 
€ode, nor is it one of the offences specified in section 121 of 
the Code of Criminal Procedure, for the commission of which 
alone can a surety’s bond.be forfeited. Udham Singh v. King- 
Emperor (1), dissented from. Queen v. Womesh Chunder 
Ghose (2), Majhi Mamud v. Emperor (3), Queen y. Zahoor 
Ali (i) and Queen v. Amir Jan (5), followed. 

This was a reference by the Sessions Judge of 
Mirzapur in a case where a surety’s bond had been de- 
clared forfeited under the provisions of section 514 of 
the Code of Criminal Procedure. The facts of the case 
are fully stated in the order of the Court. 

Mr. T. A. K. Sherwani, for the applicant. 

*Crimmal Reference No. 832 of 1927. 
a) (1913) Vol. 48 P.R. (Or. J.), No. (2) (1866) S W.E., (Cr. E.), 71. 

16. ■ 

<3) (1905) 2 C.L.L, 62.5. (4) (1872) 4 N.-W.P., H.C.E., 97. 

(5) (1875) 7 N.-W.P.H.C.E., .302. 
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The Assistant Government Advocate (Dr. M. Wali- 
uUah), for the Crown. 


Dalal, J. — The question of lav^ raised in these 
proceedings is of much interest. One Dharamdhuja was 
directed by a Magistrate, under section 118 of the Code 
of Criminal Procedure, to execute a bond with two sure- 
ties to be of good behaviour for a period of three years. 
The applicant, Sheo Jangal Prasad, was one of the sure- 
ties. The surety in such a case binds himself to forfeit 
a certain sum of money (Es. 1,500 in this case) in case 
of the person called upon to give the bond making default 
therein (see Form No. 11 of the Criminal Procedure 
Code). What constitutes breach of the bond is laid 
down in section 121 of the Criminal Procedure Code. 
The provisions are that the commission or attempt to 
commit or the abetment of any offence punishable with 
imprisonment, wdierever it may be committed, is a 
breach of the bond. The Magistrate took proceedings 
against Sheo Jangal under section 514 and ordered the 
forfeiture of his surety bond. The Magistrate was of 
opinion that Dharamdhuja had committed murder. 
Dharamdhuja was never put on his trial, after his ap- 
pearance in court, for the commission of any offence 
and the finding of the Magistrate therefore cannot possib- 
ly be upheld that Dharamdhuja had committed murder. 
Gn appeal to the I h strict Magistrate, he was of opinion 
that Dharamdhuja was guilty of defying lawful orders 
of arrest for months. He did not state ini his order of 
the 23rd of August under what section of the Indian 
Penal Code that offence fell. On revision the Sessions 


Judge of Mirzapur was of opinion that Dharamdhuja 
should first be convicted of an offence before proceedings 
could be taken against Sheo Jangal under section 514 of 
the Code of Criminal Procedure. In reply the District 
Magistrate gives it as his opinion that the provisions of 
section 12l are not exhaustive. I cannot agree with that- 
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opinion. When the law definitely lays down what 
empbboe would constitute a breach of the bond gi’sen under an 
smo order passed under section 118 of the Code of Criminal 

Procedure, the breach must be confined to those acts 
and cannot be extended to the commission of any other 
acts. The bond can only be forfeited if the person 
bound over commits, attempts to commit or' abets any 
offence punishable with imprisonment. At the same 
time I do not agree with the learned Judge that there 
should first of all be a conviction of the person bound 
over, before the surety can be proceeded against. If in 
the proceedings taken against a surety it is proved that 
the person bound over had committed an offence, that 
would be sufficient to lead to a forfeiture of the bond. 
The learned Judge referred to the provisions of section 
514(7) and to the wording of the notice to the surety of 
forfeiture of bond for good behaviour • (Form No. 46). 
These are, however, matters of procedure and evidence. 
If the person bound over happens to be convicted before 
proceedings are taken against the surety, reference should 
be made in the notice and a certified copy of the judge- 
ment may be used as evidence in proceedings under sec- 
tion 614 of the Code of Criminal Procedure against the 
surety. It is nowhere laid down in the Code that the 
person giving the bond should actually be convicted 
before proceedings are taken against his surety. 

The question to decide, therefore, is whether 
Pharamdhuja has committed any offence. I hola that 
it is not proved so far that he has committed the offence 
of murder. During the course of argument I expressed 
the; opinion to his counsel that he had committed an 
offence under section 172 of the Tndian Penal Code. 
Di;. Waliullah, the Assistant Government Advocate, has 
studied the record and has pointed out to me the evidence 
in proof of Dharamdhuja absconding in order to avoid 
being served with a warrant of aryest. That evidence 
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is satisfactory aird there can be no doubt that he was 192 s 
absconding to avoid arrest. The learned counsel for the “jupEBOis 
applicant refened to a criminal judgement of the Punjab 
Court, Udham Singh v. King-Eiwperor (1). The learned janqal 
J udge in that case was of opinion that a person who 
stands surety for another undertakes liability for sucli 
good conduct only, on the part of the person for whom 
he stood surety, as is indicated by the circumstances 
under which the security was demanded, that is, the 
subsequent conviction should be of an offence ejusdem 
generis. In the present case Dharamdhuja being bound 
•over as he was considered to be a habitual thief and 
robber, the offence committed by him should be of theft 
•or' robbery before proceedings could be taken against bis 
■surety. I do not accept this view. Section 121 makes 
no such reservation and lays down that breach of the 
bond is committed as soon as a person bound over con]- 
mits any offence punishable Avith imprisonment. The 
other argument, however, which is raised by the learned 
counsel cannot be met. The provisions of section 172 do 
not cover the absconding from a warrant of arrest. As 
far back as 1866 it was laid down by a majority of a Full 
Bench of the Calcutta High Court that a warrant ad- 
dressed to a police officer to apprehend an offender and 
to bring him before the Magistrate is not a summons, 
notice or order within the meaning of section 172 of the 
Indian Penal Code, and that the offence of absconding 
by an offender against whom a warrant has been issued 
is not punishable under that section : Queen v. Woyyiesh 
■Chunder Ghose (2). This was followed by a Bench of 
two Judges in 1905 in the Calcutta High Court, in Mwjhi 
'Mamud v. Emperor (3). There are two rulings of this 
High Court,, also, of 1872 and 1875 to the same effect : 

This view is reasonable, because different provi- 
Queen v. Zahoor AM (4) and Queen v. Amir Jan (5). 

(1) (1913) Vol. 48 P.E., (Gr. J.), (2) (1866) 6 W.E., (Or. E.), 71. 

■No. 15. (4) (1872) 4 N.-W.F., H.C.E., 97 

<3) (1906) 2 C.L.J., 625. (6) (1876) 7 N.-W.P., H.C.E., 302. 
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1928 sions are enacted under the Code of Criminal Procedure 
empeeob and of a very stringent character, to meet the case of an 
s^o absconder from a warrant of arrest. When an accused 
Jangal person absconds from a warrant, a proclamation is issued 
under section 87 and, subsequently, attachment of pro- 
perty under section 88 and the placing of the piopeitj 
at the disposal of Goyernment under clause (7) of section 
88. For these reasons I hold that Dharamdhuja did not 
commit an offence under section 172. As Dharamdhuja 
is not proved to have committed any offence, there was 
no breach of his bond, and consequently ' no breach of 
the bond given by his surety. I set aside the order of 
forfeiture passed by the Magistrate on the 4th of July, 
1927, and direct that if any sum has been recovered from 
Sheo'jangal Prasad it shail be refunded to him. 

Order set aside. 


APPELLATE CIVIL. 


Before Mr. Justice Boys and Mr. Justice Iqhal Ahmad. 
MOHSIN EAZA EHAN and others (Judgement-debtors) 
V. HAIDAE BAKHSH (Decree-holder).* 

Act No. IX of 1908 (Indian Limitation Act), schedule I, 
article Wi— Execution of decree— Purchase hy decree- 
holder— Application by decree-holder qua auction-pur- 
chaser for possession — Step in aid of execution Limita- 
liQn — Civil Procedure Code, order XXI, rule 95. 

Held that an application under order XXI, rule 95, of^ 
the Code of Civil Procedure by an auction-purchaser to re- 
cover possession of the property purchased cannot be counted 
as a proceeding in execution and a step in aid of execution 
by reason of the fact that the auction-purchaser happens to be 
also the decree-holder. Bhagwati v. Banwari Lai (1), 
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*Seoond Appeal No. 668 of 1927, from a decree of 3. Allsop, District 
Judge of Aligarh, dated the 22nd of February, 1927, revers^ a decree of 
Pbnf Chand Mogha, Subordinate Judge of Aligarh, dated the 27th of November, 

(1) (1908) I.L.E., 31 All., 82. 
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followed. Bahu Ram v. Piari Lai (1) and Moti Lai v. Makiind 
Singh (2), referred to. 

The facts of the case are fully set forth in the judge- 
ment of the Court. 

Mr. A. M. KJiioaja, for the appellants. 

Maulvi Muhammad Ahdul Aziz, for the respondent. 

Boys and Iqbal Ahmad, JJ. : — This is a judgement- 
debtors’ appeal arising out of the following circumstances. 
Two brothers, Ali Eaza and Hasan Eaza, agreed to di- 
vide their property. They had each of them incurred 
certain debts, and it was agreed between them that each 
should be responsible for dischai'ging the debts incurred 
by him. The property allotted to Hasan Eaza was sub- 
ject to a mortgage created by Ali Eaza,- and this mort- 
gage Ali Eaza failed to discharge. Hasan Eaza trans- 
ferred his property by sale to Ismail, who paid off the 
mortgage, and then proceeded to sue Ali Eaza. ■ In due 
course he got his decree, in which was included half a 
chahutra. It may be as well to explain immediately 
here the nature of this chahutra. The northern portion 
of the chahutra was open to the air. On the southern 
portion there was a verandah. The chahutra was divid- 
ed into half at the partition by a line running north 
and south. ■ This left a portion of the open chahutra and 
a portion of the chahutra covered by the verandah to 
each of the brothers. The eastern half fell to Ali Eaza, 
and the dispute has arisen out of the question whether 
when Ismail got his decree it covered the south-eastern 
portion of the chahutra covered by the verandah as well 
as the north-eastern portion of the chahutra which was 
open to the air. After obtaining his decree Ismail sold 
it to Haidar Bakhsh, the present respondent. We are 
not concerned with the next proceedings till we come tO' 
the 24th of May, 1923, when Haidar Bakhsh filed his 
second application for execution. The ensuing sale took 

. (1) (1919) I.L.E., 41 All., 479. (2) (1897) I.L.B., 19 All., 477. 

46a.d. 


Mohsin 

Eaza 

Khan 

Haidab 

Bakhsh* 




672 


THE INDIAN LAW REPORTS 


[vOL. L. 


1928 


MoHsnr 

Baza 

Khaw 

Haidae 

Bakhsh, 


I I 
|j I 

i ? 




!i 


place on the 8th of July, 1923, when the decree-holder 
himself purchased. The whole decree was not thereby 
satisfied. On the 12th of September, 1923, Haidar 
Bakhsh who, though he was the decree-holder, must, 
in our view, be held to have been acting in his capacity 
as auction-purchaser, applied for possession under order 
XXI, rule 95, and on the 10th of October, 1923, got 
possession over half the chahidra,. We have no infor- 
mation as to when or how trouble began to arise in regard 
to the south-eastern portion of the chahutra which was 
covered by the verandah, except such as we can obtain 
from the file of a suit which Haidar Bakhsh proceeded 
to institute. On the 19th of December, 1925, Haidar 
Bakhsh filed a suit against one Mohsin Baza, son of 
Hasan Baza, who also happened to be heir of Ali Baza. 
In that suit he asked for an injunction to restrain the 
defendant, the heir of Ali Baza, from using the south- 
eastern portion of the chahutra covered by the verandah. 
He also asked for the closing of a door on the south side 
of the chahiitra through which the defendant used to 
come on to the south-eastern portion of the verandah. 
The date of the alleged cause of action was given as the 
1st of December, 1925. The trial court gave Haidar 
Bakhsh an injunction restraining the defendant from 
using the door for going on to either the northern or the 
southern portions of the chahutra which, including the 
verandah portion, it held to belong to the plaintiff. On 
the 24th of June, 1926, the lower appellate court modi- 
fied this decree and restricted the injunction against the 
defendant to restraining their use of the north-eastern 
or open portion of the half chahutra, and held that the 
south-eastern verandah-covered portion of the half 
chahutra belonged to the defendant, and was not in- 
cluded in the auction sale of Haidar Bakhsh. Brom 
that decision a second appeal. No. 1533 of 1926, is at 
present pending in this Court. 



TOL. L.] 


ALLAHABAD SERIES. 


673 


The suit, of which we have just given the particu- 

lars, having ended in a decision that Haidar Bakhsh had mohs m 
not bought the south-eastern verandah portion of the Khan 
chabutra, he next proceeded on the 16th of July, 1926, • hatoab 
to apply for the sale of that portion of the chabutra to Bakhsh. 
•satisfy the balance of the decree still owing to him. It 
is out of this application that the present proceedings 
have arisen. The application as drafted covered the 
whole of the half chabutra which had been allotted to 
Ali Eaza, whether open or verandah-coY&ced, but it was 
admitted before the execution court that the application 
must be restricted, in view of prior proceedings, to the 
verandah portion at the south-east. The judgement- 
debtor promptly filed objections, one of which was based 
on the plea of limitation. For the decree-holder it was 
urged that his application was not barred by limitation, 

■and he relied upon the decision in Moti Lai v. Makund 
Singh (1). The learned Subordinate Judge repelled this 
■contention, holding that that decision had been over- 
ruled by the decision of a majority of the Full Bench 
reported in Bhagivati v. Banwan Lai (2), and, holding 
dhe application to be barred by limitation, he dismissed 
it. The lower appellate court’s attention was drawn to 
the later decision in Babu Ram v. Piari Lai (3) and the 
■court somewhat reluctantly held itself bound by the later 
decision, and holding that there was no bar of limitation 
returned the case to the Subordinate Judge to proceed 
with the execution. The judgement-debtor has come in 
■second appeal to this Court, and the sole question which 
really finally calls for our decision is whether we are 
prepared to accept and follow the decision of two Judges 
in Babu Ram v. Piari Lai (3), and which followed 
the decision in M 0 ti Lai v. Makund Singh (1), or* 
whether we hold that we are bound by the decision of 
•the majority of the Judges in Bhagwati v. Banwari Lai 
< 2 ). 

(1) (1897) I.L.B., 19 All., 477. (2) (1908) I.L.B., 81 AH., 82. 

(8) (1919) I.L.B., 41 All., 479. 
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^9^8 An application for execution was made, as we have 

- mohsin stated above, on the 24th of Hay, 1923. The present 
application is dated the 16th of July, 1926, and it is, 
therefore, clear that that application is barred by limi- 
B.4KHSH. tation unless something intervened between those two 
dates to save the period running. Tor the decree-holder 
it is contended that the expiry of the period of limitation 
is saved by the application which was made on the 12th 
of September, 1923, under order XXI, rule 95, by 
Haidar Bakhsh, who at that time enjoyed the dual capa- 
cities of decree-holder and auction-purchaser. The 
question, then, really arises whether an application 
under order XXI, rule 95, by an auction-purchaser to^ 

. recover possession is a proceeding in execution and a 

step in aid of execution when such application is made 
by the decree-holder, who is also the auction-purchaser. 
It was held in the case of Bahn Ram v. Piari Lai (1), 
which was followed by the lower appellate court in this 
case, that such a proceeding was a proceeding in execu- 
tion and sufficed to save limitation. As we do not our- 
selves see any adequate reason for departing from, or 
suggesting another Tull Bench in regard to the decision 
in Bhagwati v. Banwari Lai (2), it is necessary to ex- 
amine the other two cases to which we have referred 
with some care. As regards the later case, Bahu Ram 
V. Piari Lai, it is only necessary to state that the learn- 
ed Judges simply followed the decision in Moti Lai v. 
Mulcun'd Singh (3). They disposed of the decision in 
Bhagwati v. Banwari Lai with the single observation 
that the question for decision in that case was altogether 
different. Nothing further is set out in that judgement 
to indicate in what respect the decision in Bhagwati v. 
Banwari Lai differed from that then before the Court. 
We have, therefore, had to again examine that well- 
known decision. The case referred to the Tull Bench 

(1) (1919) I.L.R., 41 All., 479. (2) (1908) I.L.R., 81 All., 82. 

(3) (1897) I.L.E., 19 All., 477. 
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does not appear to have been set out anywhere in the 
report in so many words; but the question very clearly 
was whether, when an auction-purchaser, who happens 
to be also the decree-holder, desires to recover possession 
from a judgement-debtor, the question is one which falls 
within the scope of section 47 of the Code of Civil Pro- 
cedure or not. The auction-purchaser had in fact filed 
a suit, and the majority of three Judges out of the five 
held that the suit did lie. The most full judgement of 
the three Judges, and one which was fully adopted by 
the other two, was that of Mr. Justice Banbrji; and it 
is apparent from a consideration of that judgement that 
the three Judges held that the suit did lie and was not 
Ijarred by section 47 for two reasons : that, in the first 
place, the question between the auction-purchaser and 
the judgement-debtor was not a question arising between 
the parties to the suit or their representatives inasmuch 
as the auction-purchaser was not the representative of 
the decree-holder, but of the judgement-debtor, and 
therefore the question had really only arisen between 
the judgement-debtor and his own representative. But 
the second reason for which section 47 was held to be 
inapplicable, and which, as it appears to us, is directly 
in point to the present case, is that such a proceeding as 
that in question, and in question in this case and in 
question in Bobu Ram v. Piari Lai (1), was not one in 
relation to execution. That opinion is expressed at 
length and after much consideration of the authorities 
at page 100 of the report. In view of the remarks in 
Bahu Bam v. Piari Lai, we have examined the opinion 
of the Pull Bench and the facts of that case to discover, 
if possible, where the suggested difference lay, and we 
have been unable to trace any such difference. 

To turn next to the case of Moti Lai v. Makund 
Singh (2). In that case it was held that an ' application 

(1) (1919) .I.L.E., 41 AIL, 479. (2) (1897) I.L.E., 19 All., 477. 
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by a decree-holder to be paid the proceeds of the sale is 
a step in aid of the execution, and, by analogy with 
that proposition, the learned Judges proceeded to say that 
they could see no difference between a decree-holder 
applying for his money and the case where he is 
himself the auction-purchaser and applies for the pro- 
perty which represents the money. This is a view which 
we do not feel ourselves able to accept. It appears that 
in this, and in all other such cases, it can make, broadly 
speaking, no difference to the auction-purchaser’s rights 
or liabilities that he also happens to be the decree-holder, 
and no difference to the rights and liabilities of a decree- 
holder that he also happens to be the auction-purchaser. 
We have limited the above proposition by the word 
“broadly”, for there may conceivably be some rare 
cases in which the rights or liabilities might be affected 
by the fact that the two characters are borne by the 
same person. One instance naturally suggests itself. 
If circumstances should arise in which there was a ques- 
tion of whether the decree-holder had knowledge of some 
act of the auction-purchaser or vice versa, it is clear that 
where both characters are borne by the same person such 
knowledge could be presumed. But as we have said, 
broadly speaking, we hold that the fact that the decree- 
holder and auction-purchaser are one and the same per- 
son can have no bearing on the rights and liabilities at- 
taching to a decree-holder as such, and the rights and 
liabilities attaching to an auction-purchaser as such. In 
a case therefore where the decree-holder is himself an 
auction-purchaser and the sale has been confirmed and 
a sale-certificate granted, we think that the decree- 
holder must be taken to have received from himself as 
auction-purchaser the sale-price, and that it is as auc- 
tion-purchaser and as auction-purchaser alone that he can 
proceed to make an application, if necessary, under order 
XXI, rule 95. We are, therefore, of opinion that there 
is no adequate reason for distinguishing the decision of 
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the majority of the Judges in Bhagwati v. Banwari Lai 
(1), and further, as we are agreeing entirely with the view 
expressed on the point before us in that case, we see no 
reason for suggesting a reference to another Full Bench. 

The result is that we hold that the plea of the judge- 
ment-debtor that the application of the 16th of July, 
1926, was barred by limitation was a good plea and ought 
to be given effect to. 

Before disposing of the appeal we may note another 
point taken before us on behalf of the decree-holder. He 
urged that he was entitled to an extension of time by 
virtue of the provisions of section 14 (2) of the Limita- 
tion Act. There is, in our view, absolutely no force in 
this contention. Counsel desired to refer us to some 
reported decision, but we do not consider it necessary 
to discuss that or any other ruling by which we are not 
bound, in view of the plain terms of section 14(2) and 
of the admission that counsel himself has to make that 
there is no force in his contention if the ordinary mean- 
ing be given to the very ordinary language used in that 
section. The relief claimed in the proceeding, of which 
it is' desired to take advantage, must be the same relief 
as is asked for in the proceeding in regard to which limi- 
tation is being considered. Here manifestly, and it had 
to be immediately admitted, the relief sought by the ap- 
plication for execution was for a sale to satisfy the 
balance of a decree. The reliefs sought for in the suit 
to which we have referred have been mentioned when 
speaking of that suit. They were manifestly wholly 
different. There are possibly other reasons also why 
section 14 can have no application, but we need not 
further discuss it. Finally, counsel referred to article 
181 of the Limitation Act. But it could not seriously 
be pressed that article 182 was not the appropriate 
article. 
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The result is that, allowing the appeal, we set aside 
the decree of the lower appellate court and restore that 
of the court of first instance dismissing the application 
for execution. The appellant will have his costs through- 
out. 

Appeal allowed. 


1928 

February 

14. 


B'efore Mr, Justice Sulaiman and Mr. Justice Kendall. 

DEOKI (Defendant) v. JWALA PEASAD (Plaintiff).^ 

Hindu law — Hindu widow — Suit for declaration by next 
male reversioner — Nearer female heir in existence— 
Effect of omission to implead the nearer reversionary 
heir — Act No. I of 1877 (Specific Relief Act), section 42. 

Plaintiff, alleging himself to be the nearest reversionary 
heir of her husband, brought a suit against a Hindu widow ask- 
ing, first, for a declaration of his status as presumptive rever- 
sionary heir, and, secondly, for a declaration that a will alleged 
to have been executed by the husband shortly before his 
death was a forgery. 

At the time of suit there was in existence a nearer heir 
in the shape of a minor daughter of the defendant, who lived 
with her, but she was not made a party to the suit. 

Held (1) that as regards the first relief sought the suit 
was not maintainable; 

(2) that, as regards the second relief, although it is not 
correct to say that the existence of a nearer female heir can 
always be ignored by the next male reversioner, yet, even 
without any express proof of refusal, concurrence or collu- 
sion on her part, the court may exercise its discretion and 
grant the declaratory relief to the male reversioner, and with- 
out insisting upon the female heir being joined in the suit, 
provided that such a course is not prejudicial to her interests. 

*First Appeal No. 266 of 1925, from a decree of Mirza Nadir Hnsain, 
Second Additional Subordinate Judge of Aligarh, dated the 6th of March, 
1925. 


■ " . 
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Rani Anand Kunwar v. The Court of Wards (1), Madari v. 1928 

Malki (2), Balgohind v. Ram Kumar (3), Ishwar Narain v. jdb^ 

Janki (4), Hanuman Pandit v. Joti Kumoar (5), Raja Dei 
y.- Timed Singh (6), Lakhpati v. Ramhodh Singh (7), Ram- i>basab. 
yad V. Rambihara (8), V enkatanarayan PiUai v. Subbammal 
(9) and Kesho Prasad Singh v. Sheo Pargash Ojha (10), refer- 
red to. - 

This was a defendant’s appeal arising out of a suit 
for a declaration that the plaintiff was the next male 
heir of the deceased Hoti Lai and that a will set up by 
his widow Musamniat Deoki in her favour, alleged to 
have been executed on the 28th of October, 1922, was 
a false and spurious document. The deceased Hoti Lai 
had left a daughter Musammat Prembati, who would 
succeed to the estate if her mother were to die, but the 
plaintiff did not implead her.. She was in fact an un- 
married minor girl of tender years and was under the 
protection of her mother. 

The claim was mainly contested by the widow, 
Musammat Deoki, who pleaded that the deceased had 
one day before his death executed an unregistered will 
in her favour conferring upon her an absolute estate. 

The property in dispute consisted of a one-sixth share . 
in two markets and a one-third share in' two residential 
houses. The defendant further pleaded that the plaint- 
iff was not the next immediate reversioner and was not 
entitled to maintain the suit for declaration. 

The first court decreed the claim by granting the 
plaintiff a declaration that the alleged will set up by the 
widow was a forged document. The defendant appealed 
to the High Court, and on her behalf both the right of 
the plaintiff to maintain the suit and the finding of. the 
eourt below as regards the spuriousness of the will W'ere 
challenged. • • 

(1) (1880) I.L.R., 6 Calc., 764. ( 2 ) (1884) I.L.R., 6 All, 428. 

(3) (1884) I.L.R., 6 All, 481. (4) (1893) I.L.R., 16 ..All, 132. 

(5) Weekly Notes, 1908, p. 207. (6) (1912) I.L.B.., 34 All, 207. 

17) (1915)"l.L.R., 37 All, 350. (8) (1919) 4 Pat. L.J., 784. 

<9) (1915) I.L.R.,-88 Mad., 406, (10) (1921) I.L.R., 44 All, 19. 
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MunsM Panna Lai, for the appellant. 

Dr. Kailas Nath Katjii, for the respondent. 

The judgement of the Court (Sulaiman and 
Kendall, JJ.), after setting out the facts as above, thus 
continued : — 

As regards the relief that the plaintiff would he 
the next male heir, it is now well settled that 
a mere presumptive reversionary heir, who has a mere 
possibility of succession or spes successionis upon the 
death of a Hindu widow, is not entitle to maintain a 
suit for a declaration of his so-called reversionary right. 
A reversioner as such cannot, under section 42 of the 
Specific Relief Act, claim to be entitled to any legal 
character or any right to any property. Even assuming 
that the word “right” may include rights present, 
future, vested or contingent, such a declaration would 
be refused as it would be premature. As the actual suc- 
cession will depend upon the state of things existing 
when the widow dies, it is impossible to predicate at 
this moment who would be the reversionary heir of the 
deceased full proprietor. The declaration sought there- 
fore is futile and must be refused. Indeed the learned 
advocate for the appellant has conceded that such a de- 
claration cannot be granted. 

The next question is whether in the presence of 
Musammat Prembati, the daughter, who would succeed 
immediately if the widow were to die, the present plaint- 
iff, who is the, male reversionary heir, is entitled to 
maintain the suit. In the leading case of Rani Anand 
Kunwar v. The Court of Wards (1), their Lordships of 
the Privy Council laid down the general rule that a de- 
claratory suit 

“must be brought by the presumptive reversionary heir, — 
that is to say, by the person who would succeed if the widow 
were to die at that moment. Such a suit may be brought 
by a more distant reversioner if those nearer in succession 
are in collusion with the widow, or have precluded themselves 
(1) (1880) I.L.E., 6 Oalo., 764 (772). 
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from interfering.” ‘‘ If the nearest reversionary heir refuses, 
without sufficient cause, to institute proceedings, or if he 
has precluded himself by his own act or conduct from suing, 
or has colluded with the widow, or concurred in the act 
alleged to be wrongful, the next presumable reversioner would 

be entitled to sue. In such a case -. . . . the court 

must exercise a judicial discretion in determining whether the 
remote reversioner is entitled to sue, and would probably 
require the nearer reversioner to be made a party to the suit.’-- 

Following this case it was held in Madari v. Malki 
(1), that without proof of any connivance or collusion 
between a Hindu widow and her daughters, a collateral 
reversioner was not entitled to maintain such a suit. On 
the other hand, another Bench held, in Balgohind v. 
Ram Kumar (2), that “the existence of female heirs, 
whose right of succession cannot surpass a widow’s es- 
tate, does not affect the suit of the nearest presumptive 
reversionary heir to the full ownership of the estate, 
and that such presumptive heir can maintain a suit for 

declaratory relief irrespective of the question 

of collusion or concurrence by such female heirs.’’ The 
former Allahabad case was followed in Ishioar Narain 
V. Janki (3). The latter case was approved of in Hanu- 
man Pandit v. J oti Kunwar (4) and in Raja Dei v. Timed 
Singh (5), where it was held that “a remote reversioner 
presumptively entitled to the full ownership of the pro- 
perty can maintain such a suit as this, where the imme- 
diate reversioner is a female, who will take, if anything, 
a limited or life estate only, her existence offering no 
bar to the maintenance of the suit.’’ Pfi was pointed out 
in this last-mentioned judgement that the Madras, 
Calcutta and Oudh Courts had taken the same view of 
the Privy Council case. The same principle was accept- 
ed in Lakhpati v. Rambodh Singh (6). The Patna High 

(1) (1884) I.L.R., 6 All., 428. (2) (1884) I.L.E., 6 All., 431. 

(3) (1893) I.L.R.,16 All., 132. (4) Weekly Notes, 1908, p. 207. 

(5) (1912) I.L.R., 34 All., 207. (6) (191-5) I.L.E., 37 All., 330 (352)- 
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Court also has taken the same view in Ramyad v. Ram-' 
hihara (1). There is thus a clear preponderance of 
authority in favour of the view that a reversioner to the 
full proprietary estate is entitled to maintain a suit with- 
out showing collusion between the nearer female heir 
and the widow, and that the principle laid down by 
their Lordships of the Privy Council has no application 
where the next heir is a female and as such entitled only 
to a life-estate. But with great respect we would point 
out that all the learned Judges have ignored the signi- 
ficance of the definition of the words “ presumptive 
reversionary heir ” as given by their Lordships them- 
selves, and have introduced the words “ to the full pro- 
prietary interest’ ’ , which are not to be found in that de- 
finition. In Rani Anand Kunwar’s case (2) their Lord- 

ships at page 772 stated “ must be brought by 

the presumptive reversionary heir,- 7 -that is to say, 
by the person who would succeed if the widow were to 
die at that moment.” When there is a nearer female 
heir intervening, it cannot be said by any stretch of the 
language that the next male heir is the person who would 
•succeed if the widow were to die at that moment. In 
face of this clear language we are unable to agree that 
fhe words “reversionary heir” used by their Lord- 
ships meant only “ reversionary heir to the full proprie- 
tary interest ” and did not include the female heir who 
would succeed immediately if the widow were to die at 
fhat moment. Although there have been expressions of 
fhe contrary view by so many eminent Judges, we feel 
it our duty to give effect to the clear language used by 
their Lordships and hold that the general rule laid down 
in Rani Anand Kunwar's case is not inapplicable to the 
case where a nearer female heir intervenes, provided that 
she would be the heir to the estate if the widow were to 
die at that moifient. The rule that the 'next immediate 
Teversioner should have the right of suit in the first 

•11) (1919) 4 Pat. L.J., 734. (2) (1880) I.L.R., 6 Calc., 76^. 
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instance has been re-aifirmed by their Lordships of the 
Privy Council in the case of V enkatanarayan v. Suhbam- 
mal (1). There it was held that 


“a suit by the presumptive reversioner is a representative 
suit on behalf of the general body of reversioners, and on 
the death of the presumptive reversioner the next presumable 
reversioner is entitled to continue the action. The right to 
relief on the part of reversioners exists severally in order of 
succession and arises out of the one and the same transaction 
impugned as invalid and not binding against them- as a body.” 

Can a suit brought by a daughter be thrown out on 
the ground that she is not presumptive reversioner as 
contemplated by their Lordships? 


19‘20 


Deoiv. 

V, 
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Pea S AD-.. 


At the same time we fully appreciate the difficultie.s ; 

which might arise if the courts were to insist on strict 
proof of collusion, concurrence or carelessness on the ; 

part of the nest female heir, for in many cases. such 
strict -proof may not be forthcoming, and lapse of time ' , 

may make available evidence disappear. But in our 
opinion the solution of the difficulty does not lie in say- 
ing that the general rule laid down by their Lordships 
of the Privy Council is inapplicable where a female heir 
intervenes, but in recognizing that the instances men- , 

tioned by their Lordships, when the nest presumable- ' 

reversioner can sue, were not intended to be absolutely * 

exhaustive. Their Lordships remarked at page 772 : — 

“ In such case, upon a plaint stating the circumstances ' . 

under which the more distant reversionary heir claims 
! , to sue, the court must exercise a judicial discretion in 

I determining whether the remote reversioner is entitled te- 

sue, and would probably require the nearer reversioner to- 
be made a party to the suit. ” It follows that although we 
are unable to hold that the existence of a nearer female 
; heir can always be ignored by the next male heir, we are 

prepared to concede that even without any express proof . 

I of refusal, concurrence or collusion on her part there 

(1) (1915) LL.E., 88 M:a4.. 406. 
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1928 may be special circumstances in which a court may exer- 
deoki cise its discretion and grant the declaratory relief to a 
jtala remoter heir. 

peasad. Another serious difficulty in the way of the plaintiff 

is caused by the unfortunate omission to implead Musam- 
mat Premhati. The learned advocate for the plaintiff 
replies and says that once the right of the remoter rever- 
sioner to sue is established, there is no rule which re- 
quires that the nearer heir should be impleaded. He 
has brought to our notice that at least in some cases of 
the Allahabad High Court the nearest female heir had 
not been impleaded and nevertheless the declaration was 
granted. In Balgohind’s case (!)■ the existence of the 
daughter Musammat Phulera was discovered only at the 
trial and made certain after the finding of the first court 
that she was stiU alive. Similarly in Lakhpati’s case (2), 
Sarju Dei, alleged to be the legitimate daughter of Jita, 
was not a party and the case proceeded on the assump- 
tion that her presence, even if she was legitimate, would 
not prevent the plaintiff from suing. 

In Rani Anand Kunwar’s case, on top of page 773 

their Lordships remarked ‘ ‘the court 

would probably require the nearer reversioner to be made 
a party to the suit.” Again in Venhatanarayan v. 
Buhhammal (3) their Lordships said : ‘‘There is noth- 
ing to preclude a remote reversioner from joining or ask- 
ing to be joined in the action brought by the presumptive 
reversioner or even obtaining the conduct of the suit on 
proof of laches on the part of the plaintiff or collusion 
between him and the widow or other female whose acts 
are impugned.” This undoubtedly recognizes more than 
one reversioner being a party to the suit. Similarly one 
of us, in the case of Kesho Prasad Singh v. Sheo Par- 
gash Ojha (4), referred to the propriety of impleading 
other reversioners to a representative suit. As the relief 
to be granted is a discretionary relief, it cannot be urged 


(1) (1884) I.L.E., 6 AIL, 481. (2) (1915) I.L.R., SY AIL, 850. 

(3) (1915) I.L.R., 38 Mad,, 406. (4) (1921) I.L.R., 44 All., J9. 
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that the non-joinder of the nearest reversioner is, by 
virtue of order I, rule 9, of no consequence even when leoki 
she may he prejudiced adversely by the result of the suit. 

All, the same, a suit cannot fail merely on the technical 
ground that she has not been impleaded, although the 
relief to he granted is really to her benefit. 

We accordingly propose to consider the case on its 
merits and postpone the consideration of the question 
whether we should or should not exercise our discretion 
in granting the declaration till we have examined whe 
ther the finding of the court below as regards the dis 
puted will is or is not correct. 

[.Their Lordships discussed the evidence and con- 
tinued.] 

Having regard to all these circumstances we are of 
opinion that the finding of the court below that the will 
has not been proved to be genuine cannot be disturbed 
in appeal. 

If the will is declared to be a forged document the 
result will be that the absolute estate does not devolve 
on the widow, but she only gets a Hindu widow’s estate. 
Musammat Prembati, her daughter, if she survives her, 
would then be the next heir to the estate. On the other 
hand, if the will were a genuine document the widow 
would become the absolute proprietor of the property 
and might dispose of it to any one she likes, even to the 
exclusion of her daughter. Having regard to these cir- 
cumstances we are of opinion that it is to the interest of 
the minor Musammat Prembati, who has unfortunately 
not been impleaded in this case but is entirely under the 
guardianship and control of the widow, that it should be 
declared that the will is not a genuine document and 
does not destroy the reversionary interest to the estate 
of the deceased Hoti Lai. We would therefore dismiss ’ 
the appeal with costs. 




I 

|| 










Appeal dismissed. 
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Before Mr. Justice Boys and Mr. Justice Iqbal Ahmad. 

BULAQI DAS and others (Defendants) v. KESEI and 
OTHERS (Plaintiffs) and DWAEKA PEASAD (Defend- 
ant).* 

Civil Procedure Code, section 47; order XXI, rule 92 — Exe- 
cution of decree — Property included in sale certificate 
in excess of lohat was ordered to he sold — Suit for re- 
covery of excess — Limitation — Act No. IX of 1908 (In- 
dian Limitation Act), schedule 1, article 12. 

In execution of a decree for sale on a mortgage certain 
property, whicli was neither included in the mortgage in suit 
nor in the decree, in some unexplained manner found its 
way into the sale certificate. The decree-holder himself was 
the auction purchaser. 

Held, on suit by the judgement-debtors to recover the 
property sold in excess of what ought to have been sold, that 
the suit was not barred by either section 47 or order XXI, 
rule 92 of the Code of Civil Procedure and, as the sale of 
the excess property claimed was a nullity, article 12 of th.e 
first schedule to the Indian Limitation Act, 1908, could have 
no application. Thahur Barmha v. Jiban Ram' Marwari (1), 
followed. 

The facts of this case sufficiently appear from the 
judgement of the Court. 

Dr. Kailas Nath Katju, for the appellants. 

Babu P'iari Lai Banerji, fox the respondents. 

Boys and Iqbal Ahmad, JJ. : — This defendants' 
appeal arises out of a suit for possession instituted under 
the following circumstances. Kalidin executed a mort- 
gage, dated the 13th of June, 1873, in favour of the de- 
fendants Nos. 1 to 10, who later brought a suit on the 
basis of their mortgage, and brought some property to 
sale. A share was included in the sale which was not 

_*Secoiid Appeal No. 988 of 19-25, from a decree of D. C. Hunter, 
District Judge of Allahabad, dated the 12th of February, 19*25, confirming a 
decree of Parid-nd-din Ahmad Khan, Subordinate Judge of Allahabad, dated 
the 29th of September, 1923. 

(1) (1913) LL.E., 41 Calc., 590. 
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included in tlie mortgage or in the decree. The decree 
holders themselves purchased and obtained possession. 
The present suit was brought by the judgement-debtor to 
recover the excess sold. 

The trial court gave the plaintiffs a decree, and the 
lower appellate court dismissed the defendants’ appeal. 
The defendants again appeal to this Court. 

It has been again contended for the appellants here, 
as it was in the courts below, that the suit is barred by 
section 47 of the Code of Civil Procedure, by order XXI, 
rule 92 of the Code of Civil Procedure, and by limita- 
tion. For the respondents, in addition to contesting that 
none of these pleas barred the suit, it has been further 
urged that the sale was in fact a nullity. We will pro- 
ceed to consider first the plea of the appellants based on 
section 47 of the Code of Civil Procedure. 

A large number of cases have been quoted to us on 
behalf of the appellants in support of their proposition 
that section 47 constituted a bar to the present suit. 

It is, however, unnecessary for us to consider those 
cases in detail, for they can all be swept aside by one 
general criticism which covers them all’, and that is that 
no case has been quoted to us in which the question has 
been definitely considered whether an auction-purchaser 
c^ be held to be the representative of a decree-holder for 
the purposes of section 47, and in which that question 
has also been definitely answered in the affirmative. The 
most that it has been possible to show on behalf of the 
appellants is that there have been some cases in which 
it was held that a proceeding came within section 47 
to which Only the judgement-debtor and the auction- 
purchaser were parties, but the effect of the absence of 
the decree-holder from the proceedings was not consi- 
dered. It is only necessary to add that we ourselves 
can find no adequate reason of any sort for treating the 

I7ad. 
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'*-928 ^ auction-purchaser as a representative of the decree- 
btjlaqi holder, at any rate in the present proceeding. We 
c. hold, therefore, that section 47 did not constitute a bar to 
the present suit. 

Nest, does order XXI, rule 92, constitute a bar? 
It is clear that there are questions in which an auction- 
purchaser is involved which may come within the bar of 
rule 92; but it is not all questions in which an auction - 
purchaser is involved that come within that bar, but only 
those which come within the scope of one or otb.er of 
the rules 89, 90 and 91. Of these three rules, we need 
only consider rule 90. It will be noted that when setting 
out above the facts of this case we did not state at what 
stage the mistake crept in. For the appellants it was 
admitted that the property which was included in the 
decree was only the property which was included in 
the mortgage. There was, therefore, no mistake in the 
decree. In the sale-certificate a share was included which 
was not included in the mortgage or in the decree. But 
we have no information at all as to whether the mistake 
first crept in the sale-certificate or whether it first ap- 
peared in the application for execution or whether it first 
appeared in the sale-proclamation. We specifically and 
in very clear terms asked counsel for the appellants what 
evidence there was to indicate at which of these three 
stages the mistake first occurred, and he told ms in equally 
unmistakable terms that there was no evidence available 
— documentary or oral — on this point, and it was im- 
possible to say from the record when and where the 
mistake occurred. - At a later stage of the case, when en- 
deavouring to establish that the suit was barred by rule 92 
counsel found himself in some difficulty. Of the three 
rules 89, 90 and 91, he could only rely upon rule 90, 

■ and in examining the phraseology of that rule he found 
himself compelled to allege that the plaintiff bad based 
his suit on a material irregularity or fraud in publishing 
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or conducting the sale. It was naturally difidcult for him 
to establish this in face of the admission, which the ma- bbiaqi 
terial on the record compelled him to make, that there 
was no information at all as to when or how, the mistake 
had occurred. He could only fall back upon paragraph 8 
of the plaint which reads : 

“Defendants Nos. 1 to 10 played this trick, that they 
alleged in the suit and the decree that the 4 annas, etc., share 
•also includes an unmortgaged proportionate share of 6 pies. 

But they did not mention the unmortgaged 6 pies share and 
its proportionate share in the sale, proceedings.” 

It is clear that in some circumstances the plaintiff 
might well be held bound by a statement in his pleadings, 
but into this particular statement we cannot read any- 
thing more than a general plea by the plaintiff that in 
some way or other more than the share mortgaged had 
been sold, and a natural belief in his mind that this 
mistake was due to some trick of the decree-holder. We 
are further confirmed in giving this and no more effect 
to the statement in paragraph 8 by the fact that the 
appellants themselves were constrained to admit before 
us that there is no evidence on the record at all as to how 
the mistake occurred, or at what stage it occurred. There 
was no issue on the point of fraud or relating to any trick 
•of the decree-holder. We are again confirmed in our 
view as to the nature of the suit by the relief actually 
olaimed. The plaintiffs asked in relief (a) that on the 
establishment of their rights in the excess share sold they 
may, on the dispossession of the defendants, be awarded 
proprietary possession. The relief asked for was not for 
the setting aside of the sale on the ground of fraud. We 
hold, therefore, that the suit was not barred by order XXI, 
rule 92. 

The third plea raised on behalf of the appellants was 
that the suit was barred by article 12 of the Limitation 
Act. This plea is answered by a contention on behalf of 
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the respondents that the sale was in fact a nullity, and 
bulaqi that no question of limitation under article 12 could 
V arise. With this latter view we agree. There was no 
prayer to have the sale set aside, nor was such prayer 
necessary. The plaintiff’s case was straightforward and' 
simple and may be stated as follows: — “The court has 
sold property of mine, with which the proceedings before 
it from the outset had no concern whatever. The court 
has no more power to do this than a private individual 
would have had. The whole proceeding is a nullity, and 
I am entitled to get back possession of my property.” 

We have been referred on behalf of the respondents- 
to the decision of their Lordships of the Privy Council im 
Thakm Barmha v. Jiban Ram Marwari (1), and we 
think that that decision is in point. In that case the 
decree-holder had got certain property inserted in the sale- 
certificate in excess of that which had been sold, and 
their Lordships of the Privy Council refused all effect 
to the confirmation of the sale and the sale-certificate 
and all subsequent proceedings of the auction-purchaser. 
In view of our opinion that the sale of the excess share 
in this case was a nullity no question of limitation under 
article 12 can arise. 

As a result of these findings on the above four points- 
the appeal must fail and is dismissed with costs. 

Appeal dismissed. 

i 

i 

f 
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FULL BENCH. 


Before Sir Grimicood Mears, Knight, Chief Justice, 
Mr. Justice Lindsay, Mr. Justice Dalai, Mr. Justice 
Mukerji and Mr. Justice Banerji. 

IvUNJ BIHAEI LAL (Defendant) v. KUNWAE JAI M AT. 

SINGH (Plaintiff).* 

Dhardhura — Question re applicability ^of custom — Complete 
altertaion in course of river — No evidence of similar 
change on previous occasions. 

Notwithstanding the admission of the existence, as between 
two villages situated on opposite banks of a river, of the cus- 
tom of dhardhura, it was held that such custom w^as not applic- 
able to the case of the river suddenly and completely altering 
its course and cutting off a large and recognizable area from 
one village, in face of the fact that no evidence was given that 
such a complete change of course had ever happened before 
for a space of twenty-two years. Gulab Rai v. Gincar Singh 
(1), referred to. 

The facts of this case sufficiently appear from the 
judgement of the Court. 

Mr. B. E. 0’ Conor, Dr. Kailas Nath Katju and 
Pandit Uma Shankar Bafpai, for the appellant. 

Dr. Surendra Nath Sen, Munshi Ram Prasad and 
Pandit Ram Niwas Shukla, for the respondent. 

Mbars, C.J., Lindsay, Dalal, Mukerji and 
Banerji, JJ. : — This is an appeal from the judgement 
of Babu Gauri Prasad, Subordinate Judge, Pilibhit, who 
decided that the proved or admitted custom of “dhar- 
dhura” did not apply in the particular circumstances of 
the case, and consequently decreed the claim of the 
plaintiff. 

There is in the northern part of the province a river 
called Deoha, and on the w'estern bank lies the village 

*First Appeal No. 518 of 1924, from a decree of Gauri Prasad 
erdinate Judge of Pilibliit, dated the 13th of November, 1924. 

(1) (1927) 49 AIL, 195. 
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19-28 of Ujhainia, and immediately opposite it the village of 
Mittersenpur. Nobody can predict at the end of any 
monsoon where that river will finally settle, and an 
®- examination of the map shows how extremely unstable 

TTttnfwat? 

Ski mal has been its course from 1306 jasli to 1329 jasli. 
Sn?GH. O’ Conor has handed up a map marked in yellow, 

blue, green and red, so as to impress upon us the astonish- 
ing character of the*ehanges which have taken place in 
the site of the river during the last 22 years. It may 
be taken as completely certain that there does exist 
between the zamindars of Ujhainia and Mittersenpur the 
custom of accepting the deep stream of the river, 
wherever it may happen to be, as the boundary between 
the villages, and there is no instance of any resident of 
Ujhainia crossing the river and ’"ving claim to land that 
for the moment may appertain to Mittersenpur. Simi- 
larly it is agreed that no resident of Mittersenpur ever has 
crossed over the river to lay claim to land which at the 
» . moment has passed to the Ujhainia side. Khewats from 
1306 fasU have been produced which show that in the 
ii; year 1898 the village of Ujhainia consisted of 189 acres. 

; 11 years later, namely, in 1909, the area had increased 

h; to 360’33 acres. This increased amount represented 

;• land which hitherto had belonged to the zamindars of 

Jj'i Mittersenpur. In 1910 there was an increase of some 

i 17 acres to the advantage of Ujhainia, and in the years 

h ’ 1911 and 1912 a slight drop, when 33 acres passed back 

to Mittersenpur. In 1913 no less than 72 acres were 
. i ■ added to Ujhainia. In 1914 the position was practically 

stationary, but in 1915 an addition of 50 acres brought 
up the area of 'Ujliainia to 465'56 acres. By 1919 that 
area had dropped to 42518. In 1922 the river entirely 
altered its course and cut across from one point to an- 
other, with the result that that added to the Mittersenpur 
side' of the river an area of no less than 360 acres, thus 
more than restoring the losses of Mittersenpur of the 
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previous twenty-four years. On the map which 
Mr. 0’ Conor has handed in, and which has been initialled 


“O. M. 1, 16th January, 1928”, the course is repre- 
sented by the red pencil markings. The blue mark- kunw-^b 
ings are the course of the river before 1922. At page 19 
of the record there is a very simple sketch on a small 
scale which illustrates the position. 


This matter originally came before a Division Bench, 
and at the hearing before them it was assumed by all 
parties that the statement of the plaintiff, that' in 1329 


fasli nearly 2,000 highas of land appeared on the opposite 
bank, meant that the area included within the arc on the 


sketch at page 19 was 2,000 pahka highas or roughly 
1,250 acreS) and that this was a suit by the zamindar 



of Ujhainia, who had only suffered a loss of approximately 
one quarter of the land which had passed over to the 
Mittersenpur side. It now appears that the total area 
of land affected by the sudden change of the course of 
the river is not more than 360 acres in all. 

There being a question as to whether this case was 
distinguishable from the case of Gulah Bai v. Girwar 
Singh (1), it was considered desirable to have this 
matter re-heard before a Full Bench. During the argu- 
ments before the Full Bench the order-sheet was referred 
to, and it then appeared that the plaintiff’s statement 
made to the court, printed at page 5, was not challenged 
by the defendant when he stated that never before had 
the river suddenly changed its course. The defendant 
elected to call no evidence, but it would have been open 
to liim to have proved, had such been the fact, that in 
the years 1913 and 1915 the 72 acres and 50 acres, 
respectively, were lost to the village of Mittersenpur, not 
by encroachment, but by the river definitely deserting its 
old channel and cutting a new channel leaving undisturb- 
ed recognizable land between the new channel and the old. 

(1) (1927) I.L.E., 49 All., 19-9. 
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1928 It has been argued before us that it would be improper for 
Knsj US, having regard to the description of this river given 
at page 11 and onwards of the Pilibhit Gazetteer, to 
Kunwae assume that in 1913 and 1915 the river suddenly changed 
its course by cutting for itself a new channel. The 
Gazetteer shows that in the rainy season the Deoha be- 
comes a violent, turbulent river, and one of such character 
that it might in consequence of heavy rains gradually 
shift its channel so as to transfer from one side to the 
other even so considerable an area as 72 acres. The 
learned Subordinate Judge has said, and we agree with 
him, and indeed we think it to be the kernel of the whole- 
case, that if the defendant had obtained an admission 
from the plaintiff that on two previous occasions, namely, 
in 1913 and in 1915, the river had cut a completely new 
channel and that the custom of the deep bed of the 
stream was followed, he would have held that the custom, 
as alleged by the defendant, was wide enough to cover 
the happenings of 1922. Whilst there is abundant evi- 
dence that there is a custom of dhardhura”, there is 
no evidence that such an event ever before happened 
as the complete abandonment of the old channel and the 
making of a new one by the river. On the- ground, 
therefore, that the defendant failed to give evidence 
on this essential point, we uphold the- decision of the 
learned Subordinate Judge and dismiss this appeal with 
costs. 

Appeal dismissed. 
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APPELLATE CIVIL. 


Before Mr. Justice Sulaiman and Mr. Justice Kendall. 

A. W. DOMINGO (Plaintiff) v . L. G. DeSOUZA (De- 
fendant) 

Act No. IX of 1872 (Jndmn Contract Act), section 78 — 
Shares — Agreement to sell so many shares in a particu- 
lar company — ''Unascertained goods'"— Act No. VII of 
1913 {Indian Companies Act), sections 18 and 28 — Breach 
of agreement to transfer shares — Measure of damages. 

‘"Goods” as defined in the Indian Contract Act, 1872, com- 
prise every kind of movable property, including shares in a 
company. Where, therefore, a person agrees to sell so 
many shares in a company without specifying the numbers 
of the share certificates, the agreement is merely an agree- 
ment to sell unascei.-tained goods and passes no interest in 
•any shares owned by the vendor until such shares are de- 
finitely asceirtained. 

An agreement for the sale of shares does not imply a 
further agreement to have the transferee’s name registered as 
the holder. 

In the event of the proposed transferee refusing to com- 
plete such an agreement by the purchase of the stipulated 
number of shares, the measure of damages would be the 
difference between the contract price and the market price 
at the time when the breach took place; but it would be the 
duty of the transferor to mitigate the loss consequent 
upon the breach. Jamil v. Moolla Dawood Sons and Co. (1), 
Maneckji Pestonji Bhanicha v. Wadilal Sarabhai and Co. (2), 
London Pounders Association v. Clarke (3), Muir Mills Co. 
Ltd., of Catonpore v. T. H. Condon (4), Bahadur Singh v. 
Shiam Sundar Tug (5), and Nanney y. Morgan (6), re- 
ferred to. 


*Fisrt Appeal No. 327 of 1925, from a decree of Kashi Prasad, Second 
Additional Subordinate Judge of Cawnpore, dated the 20th of April, 1925, 

(1) (1915) 43 Gale., 493. (2) (1926) 50 Bom., 360. 

(3) (1888) L.R., 20 Q.B.D., 576. (4) (1900) I.L.B., 22 AIL, 410, 

<5) (1914) I.L.R., 36 AIL, 365. (6) (1887) 37 Ch. Div., 346. 
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L. C. 

DeSouza. 


The facts of this case are fully stated in the judge- 
ment of the Court. 

Babu Piari Lai Banerji, for the appellant. 

Dr. Kailas Nath Katju, for the respondent. 

SuLAiMAN and Kendall, JJ. : — This is a plaintiff’s 
appeal arising out of a suit for i^ndition of account? 
brought against the defendant. The plaintiff’s case was 
that on the 16th of February, 1920, the parties entered 
into a definite contract under which it was agreed that 
the defendant was to advance to the plaintiff money ne- 
cessary for the purchase of '100,000 French francs, the 
amount being provisionally estimated to be Es. 60,000, 
at 9 per cent, per mensem interest, payable in tAvo years; 
it w'as agreed that these francs would be kept in fixed 
deposit in some Frencli Bank, and on the expiry of the pe- 
riod of deposit would be converted into pounds sterling 
and remitted to India, and that the defendant, after de- 



ducting the amount of his principal and interest, was to- 
pay to the plaintiff the balance of the profit, if any, and if 
there was loss the plaintiff wmuld l)e liable for it. The 
defendant did not deny the completion of the contract for 
the purchase of the French francs. But his main pleas 
w^ere that subsequently, in June, 1920, .the plaintiff 
entered into another contract with the defendant for the 
purchase of 500 ordinary and 500 preference shares of 
the Premier Oil Mills, which w'ere to be taken over by 
the plaintiff in the month of December following, and 
in case the plaintiff failed to take them over, the defend- 
ant would be at liberty to set off and adjust the accounts 
for profit and loss, as the case might be, on the two 
transactions. There Avas no express mention in the 
written statement that the plaintiff w^as to pay up the 
amount borrowed by him within any fixed time, or that 
he had broken the contract by not paying the amount 
within that time. It w^as, hoAA^ever, pleaded that the 
plaintiff failed to perform his part of the contract and 
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the defendant was tlierefore justified in “putting an end 
to the whole affair’’ on the 16th April, 1922. There’ 
was also a plea that the plaintiff accepted the position 
as communicated to him by the letter bearing the date 
mentioned, and after a lapse of two years was estopped 
from recovering anything. 

The main questions of fact which were in dispute 
were (1) whether the plaintiff had agreed to make month- 
ly payments by way of instalments of the amount which 
had been advanced to him by the defendant on the pro- 
missory notes; (2) whether there- was a complete con- 
tract for the purchase of 600 ordinary and 500 pre- 
ference shares of the Premier Oil Mills Company in 
June, 1920, to be delivered in December following; (3) 
whether it was a part of the contract in June that the 
two accounts, namely, the purchase of francs and the 
purchase of Premier Oil Mills shares, should be adjusted 
together and the profits on one set off against the loss 
* on the other; and (4) whether the defdhdant sent any 
letter on the 16th of April, 1922, intimating that he 
would put an end to the “whole affair’’ after a fortnight 
if no reply was received thereto. The questions of law 
which would arise would be (a), whether there was only 
a contract for the purchase of the Pi-emier^^Oil Mills 
shares or whether there was a complete sale, and (h) whe- 
ther there was any breach committed by either party and 
(c) the legal consequences that would follow. 

[Their Lordships then considered the evidence re- 
lating to the various questions of fact propounded, and 
came to the following findings : (1) that there was no 
•agreement to make monthly payments by way of in- 
stalments of the amount which had been advanced by 
the defendant to the plaintiff; (2) that there had been 
a complete contract" for the purchase of 500 ordinary and 
500 preference ^ares of ' the Premier Oil Mills Company 
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in June, 1920, to be delivered in December following, 
and that it had been broken by the plaintiff; (3) that 
it was not proved that it was any part of the contract 
between the parties that the two accounts, namely, the 
purchase of francs and the purchase of Premier Oil Mills 
shares, should be adjusted together and the profits on 
one set off against the loss on the other; and (4) that it 
was not proved that the defendant had sent any letter 
on April 16, 1922, intimating that he would put an 
end to the “whole affair” after a fortnight if no reply 
was received thereto. The judgement then con- 
tinued : — ] 

There is really no dispute as regards the facts re- 
lating to the transaction of the French francs. These 
■were purchased by the defendant through the Alliance 
Bank of Simla for the plaintiff. [Their Lordships dis- 
cussed the evidence and proceeded.] 

We are, therefore, of opinion that the interest which 
had passed to the plaintiff in the francs, which had been • 
purchased by him out of the amount advanced to him 
by the defendant, remained vested in him and the defend- 
ant’s remedy was to recover the amount from the plaint- 
iff by recouping himself out of the amount realized by 
the conversion Of those francs. 

As regards the transaction relating to the Premier 
Oik Mills shares we are of opinion that it did not pass 
beyond the stage of a mere contract, and that it had not 
become an out and out sale of those shares by the defend- 
ant to the plaintiff. The defendant, both in his oral 
evidence and in his letter dated the 4th of November, 
1920, admitted that the shares would have to be taken 
over in the month of December. The defendant in June, 
1920, possessed 500 ordinary and 2,000 preference shares 
of the Premier Oil Mill's Company.' The contract was 
to purchase 500 ordinary and 500 preference shares. 
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The defendant has admitted in his evidence that he was 
prepared to sell 500 ordinary shares at a reduced price 
simply because the plaintiff was prepared to purchase the v. 
600 preference shares. Thus the contract of sale of d^ouza 
those two sets of shares was one and the same, though the 
rates for the two were separately mentioned. It is im- 
possible to hold that these two constituted two separate- 
contracts and not one contract. The learned adA^ocate 
for the defendant has to concede that so far as 500 pre- 
ference shares are concerned they could not be said to 
have been definitely ascertained goods at that time when 
the defendant in fact possessed 2,000 such shares. So 
long as the share certificates Avere not delivered and the 
numbers were not specified they remained unascertained, 
and it would have been open to the defendant to hand over 
any 500 out of the 2,000 shares possessed by him. As 
regards the 500 ordinary shares, no doubt the defendant 
had only that number at that time, but as the delivery was 
to take place in December it would have been open to the 
defendant to hand over any other 500 ordinary shares 
which he might acquire before that date to the plaintiff. 

It is, therefore, not possible to hold that even the 500 
ordinary shares Avhich the defendant would sell to the 
plaintiff were definitely ascertained in June, 1920. We 
would also hold that such contract for the sale of twn 
sets of shares was one and the same, and so long as part 
of the goods had not been definitely ascertained the 
whole must be deemed not to have been completely as- 
certained at the time when the contract was entered into.. 

The price, however, was fixed. 

As regards the breaches of the contracts, we are of 
opinion that, there being no contract for the payment 
of any instalment, there was no breach by the plaintiff 
of the contract up to April, 1922, in connection with 
the purchase of francs; As regards the contract for 
the purchase of the Premier Oil Mills shares, we are- 
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19-^8 of opinion that there was a definite breach committed by 

A. w. the plaintiff in December, 1920, when he failed to take 

Domingo shares, and in any case, even assuming that time 

deSotoa '^88 not of the essence of the contract, there was un- 
doubtedly a breach committed on the 22nd of February, 
1921, when the plaintiff definitely denied that he had 
entered into any such contract. On our finding that 
there was no contract to adjust the two accounts, it is 
obvious that the defendant was bound to treat the two 
transactions separately, although as a net result he might 
deduct, before making actual payment, what wms due to 
him on one transaction from what would be due from 
him on the other. 

The learned advocate for the plaintiff contends that 
there being no actual sale of the Premier Oil Mills shares 
but only a contract, it was the duty of the defendant, when 
the contract was repudiated or broken, to reduce the loss 
by re-selling the shares in open market, and accordingly 
the defendant can only claim the difference between the 
contract price and the price which these shares would 
have fetched in open market on the date when the breach 
was committed by the plaintiff. His argument is that 
the defendant was not entitled to wmit for twm years 
longer and then claim to deduct the difference bet'ween 
the contract price and the price w^hich then prevailed, 
from the profit which the plaintiff had made on the 
transaction of francs. He is prepared to concede that 
a mere failure to take over delivery of shares in Decem- 
ber might not amount to a breach, and contends that 
at the best the breach took place on the 22nd of February, 
1921, when the transaction wms repudiated by the 
plaintiff. What the defendant has done is to settle the 
account privately at home and to allege that over 
Es. 6,000 were due to him which he wms prepared to 
forgo. . He has not filed any statement of account which 
would show that his calculation was correct. 
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On the othe r hand, the learned advocate for the 
defendant has argued that under section 78 of the Indian 
Contract Act the sale was complete by mere offer and 
acceptance, inasmuch as both delivery and payment were 
to be postponed to a future date. 

Section 28 of the Indian Companies Act (Act VII 
of 1913) provides that the shares or other interest of any 
member in a company shall he movable property, trans- 
ferable in manner provided by the articles of the com- 
pany. Section 17 authorizes a company to frame arti- 
cles of association and adopt all or any of the regulations 
contained in Table A in the first schedule. No regular 
and certified copy of the articles of association of the 
Premier Oil Mill's Company having been produced, 
though called for, in the absence of anything to show to 
tiie contrary we presume that the regulations contained 
in Table A of the first schedule attached to the Indian 
Companies Act govern this company also. If it was 
the defendant’s case that this company had in any way 
modified or altered those regulations, it was undoubtedly 
his duty to prove that this was so. Eegulation 18 
provides that the instrument of transfer of any share in 
the company shall be executed both by the transferor and 
the transferee and the transferor shall be deemed to re- 
main holder of the share until the name of the transferee 
is entered in the register of members in respect thereof. 
Eegulation 19 provides that the share shall he transferred 
in a particular form. Eegulation 20 authorizes the 
directors to decline to register- any transfer of shares, 
not being fully paid shares, to a person of whom they 
do not approve, and may also decline to register any 
transfer of the shares on which the company has a lien. 
The learned advocate for the plaintiff contends that the 
Companies Act is a Special Act and provides a special 
mode of transfer of shares of the company, and that 
unless that method is adopted no transfer in law tabes 
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_ place. He also contends that the Eegulations being part 
of the law by virtue of section 28, the transferor must 
be deemed to remain holder of the share until the name 
of the transferee is entered in the register. On the other 
hand, the contention on behalf of the defendant is that 
these regulations and articles of association are meant 
for the management of the company itself and they 
govern the members of the company, but that they do 
not in any way affect the rights of private dealings as 
between the transferor and the transferee, and that such 
rights are governed by the Contract Act. On behalf of 
the plaintiff reliance has been placed on several English 
cases and particularly on the case of London Founders 


Association v. Clarke (1), where it was laid down that 
in a contract for the sale of the shares of a company 
there was no implied covenant that the transferee’s name 
would he registered by the directors of the company. 
Similar observations are to be found in the cases of the 
Muir Mills Go. Ltd. of Gawnpore v. T. H. Condon (2) 
and Bahadur Singh v. Shiam Sundar Tug (3). On the 
authority of these cases it is contended that the registra- 
tion by the company is a subsequent act which in no 
way affects the completion of the sale of the shares. 
We might point out that to say that the registration of 
the transferee’s name is no part of the contract between 
the transferor and the transferee, is not the same thing 
as saying that sale can take place even without registra- 
tion. If the transferor does not undertake to get the 
name of the transferee registered, and indeed when the 
objection to the registration of the transferee’s name may 
be on account of the directors’ disapproval of him, there 
may not be any such implied undertaking. The question 
to be considered really is whether a , sale can take place 
before the registration, or even before any instrument of 

(1) (1888) L.R., 20 Q.B.D., 676. (2) (1900) I.L.E., 22 All., 410. 

(3) (1914) I.L.E., 36 All., 305. 
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transfer is executed or the share certificates are handed 
over to the, transferee. The learned ' advocate for the a. w. 
appellant has drawn our attention to the case of Nanney 
V. Morgan (1), where it was held that non-compliance 
with the rules of the company for the complete transfer 
of a share prevented the share from legally vesting in the 
transferee, though belonging in equity to him. Our 
attention was also drawn to Buckley on the Companies 
Act, 10th edition, page 586, where it is stated that a 
transfer not in compliance with the requirements of the 
articles of association carries to the person whose name 
is subsequently filled in as transferee not only the equi- 
table but also the legal interest, meaning the legal right 
to call upon the company to register the transfer, but 
there is no legal title to the share until registration. 

In our opinion it is not absolutely necessary in this 
case to decide the general question whether if there were 
a conflict between the Contract Act and the Companies 
Act the latter should prevail, or whether the sale of shares 
can take place between the transferor and the transferee 
'under the Contract Act, while no such sale can be re- 
cognized under the Companies Act. As pointed out by 
us, this is a case where the goods were not definitely as- 
certained in June, 1920, when the contract was made. 

Even under section 78 of the Indian Contract Act no 
sale can be effected by mere offer and acceptance, even 
for a definite price, when the goods have not been ascer- 
tained. Section 82 clearly provides that where the goods 
are not ascertained at the time of making the contract 
of sale, it is necessary to the completion of the sale that 
the goods shall be ascertained. The illustration to that 
section also makes it clear that even if the goods exist 
but are mixed up with other goods of the transferor, there 
is no ascertainment so long as they have not been sepa- 
rated and ear-marked. In the case of Jamil v. Moolla 
Dawood Sons and Co., (2), where shares of the British 

a) (1887) S7 Ch. Div., 346. (2) (1887) I.L E., 48 Calc., 498. 

'48ad. 
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Petroleum Co. Ltd. had been contracted to be sold, their 
Lordships of the Privy Council at page 503 remarked 
“the seller was and remained the legal holder of the 
shares”, and held that section 73 of the Indian Contract 
Act was but declaratory of the right to damages, which 
was based on the principle that in a contract for sale of 
negotiable securities the measure of damages was the 
difference between the contract price and the market . 
price at the date of the breach, with an obligation on the 
part of the seller to mitigate the damages by getting the 
best price he can at the date of the breach; that it was 
the duty of the person claiming damages to take all 
reasonable steps to mitigate the loss consequent upon 
the breach and he could not claim as damages any sum 
which was due to his own neglect. But the loss to be 
ascertained is the loss at the date of the breach, and if 
at that date he could do something or did something 
which mitigated the damage, the other party was en- 
titled to the benefit of it. ’ 


Still more clearly their Lordships have made 
the same pronouncement in the case of Maneckji Pestonji 
Bharucha v. Wadilal Sarahhai <& Go. (1), At page 366 
their Lordships remarked that it was quite true that 
the full property in shares in a company is only in the 
registered holder, and that an unregistered transferee 
had not a perfected right of property which he would 
have had if he had been the registered holder of the 
shares which he was selling; the company is entitled to 
deal with the share holder who is on the register, and 
only a person who is on the register is in the full sense of 
the word owner of the share. It was also held that the 
word “goods” as defined in the Indian Contract Act 
included every kind of movable property, including 
shares of a company, and that section 78 might there- 
fore be applicable. In that case also the goods which 

(1) (1926) I.L.E., 50 Bom., 860. 
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liad been contracted to be sold were so many shares of 
Alcock Ashdown and Co. Ltd., deliverable in the follow- 
ing month, and not any particular shares. Their 
Lordships held that the goods were not ascertained goods 
at the time of the contract. But as soon as the broker 
handed over the certificates and the transferor and the 
transferee accepted them and gave a cheque, the goods 
became ascertained goods, and the sale was complete 
and the property passed. 

In the present case we have already remarked thai 
the goods were not ascertained at the time of the contract. 
The defendant has fiuther admitted that the shares re- 
mained standing in his name, and that they were never 
transferred to the plaintiff’s name and that the plaintiff 
also never received any dividend. The- defendant on 
his own showing did not do all that he could have done, 
and neither executed any deed or instrument, nor got 
the shares transferred to the plaintiff. It is therefore 
impossible to hold that the legal title to the shares passed 
to the plaintiff and that the latter became the full owner 
thereof. The transaction really amounted to a mere 
■contract and a breach of it was committed by the 
plaintiff. 

In view of the provisions of section 73 and the ob- 
servations. of their Lordships of the Privy Council in 
the first case cited above, it is clear that the measure of 
damages would be the difference between the contract 
price and the market price at the time when the breach 
took place, and that it was the duty of the defendant to 
■reduce the loss as much as possible. We are accordingly 
clearly of opinion that the defendant is not entitled to 
■claim credit for the entire difference between the contract 
price and the price of those shares in April, 1922, more 
than one year after the breach. The defendant was 
only entitled to claim the difference between the con- 
tract price and the price of those shares on the 22nd of 
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February, 1921, when the plaintiff repudiated the trans- 
action, and declined to take those shares. If the defend- 
ant did not sell those shares in the market but kept them 
with him, he took the risk upon himself and he is not 
entitled to charge the plaintiff with the further loss which 
he suffered. 


We accordingly allow this appeal, and setting aside the 
decree of the court below pass a preliminary decree under 
order XX, rule 16, of the Code of Civil Procedure, calling 
upon the defendant to render account of the transaction 
of the purchase of francs to the plaintiff and to deduct 
from the amount due to the plaintiff any loss which he 
may have suffered on account of the breach of contract 
to purchase the Premier Oil Mills shares up to the 22nd 
of February, 1921. The actual account will be calcu- 
lated before the final decree is passed and the parties wilt 
be at liberty to produce further evidence on the point. 
As regards costs, we are of opinion that inasmuch as 
neither party disclosed the whole truth before the court 
they should bear their own costs in the court below and 
costs in this Court up to this stage. 

'Appeal allowed. 


Before Mr. Justice Sulaiman and Mr. Justice Kendall. 

1928 CHHEDI EAM (Defendant) v . GOKUL CHAND and 

February , ANOTHER (PLAINTIFFS).* 

— Privacy — Existence of public lane between houses of parties 

not incompatible with, existence of right. 

The fact that there is a pablic lane between the two 
houses concerned is not incompatible with the existence of a 
right of privacy. Kuvarji Premchand v. Bai Javer (1), Jamil- 
ud-din V. Abdul Majeed (2), Fazal Haq v. Fazal Hag (3),. 
and Gokal Prasad v. Radho (4), followed. 


^Second Appeal No. 1494 of 1925, from a decree of Baj Behari Lai, 
Subordinate Judge of Gbazipur, dated tbe 29tb of April, 1925, confirming a 
decree of Visbambliar Prakasb, Munsif of Gbazipur, dated the 8th of Sep- 
•tejaber, 1924. , 

(1) (1869) 6 Bom. H.C.B., 143. (2) (1915) 13 A.L.J., 361. 

(3) (1927) 26 A.LJ., 49 (4) (1888) LL.E., 10 Ail., 358. 
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The facts of this case sufficiently appear from the 
judgement of the Court. 

Munshi Kama-la-ka7it Varma and Munshi Surendm 
Nath Varma, for the appellant. 

Munshi Shiva Prasad Sinha, for the respondents. 

Selaiman and Kendall, JJ. : — This is a defen- 
dant’s appeal arising out of a suit for the closing of three 
windows opened by the defendant in his second storey, on 
the ground that they infringed the plaintiffs’ right of 
privacy as regards their room in the second storey. The 
houses of the parties are situate opposite to each other 
and are separated by a lane which is described as a private 
lane in the plaint. In the courts below the defendant 
did not take up the position that there was any public 
lane intervening between the houses or that the existence 
of such a lane destroyed the right of privacy. Both the 
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courts below have decreed the claim. 


As pointed out by Sir John Edge in the leading 
case of Gokal Prasad v. Radho (1), “every case must de- 
pend on its own facts and there are two primary ques- 
tions which arise in all such cases : (1) does the privacy 
in fact and substantially exist and has it been and is it 
in fact enjoyed? and (2) w^as the privacy substantially 
or materially interfered with by acts of the defendant 
done without the consent or acquiescence of the person 
seeking relief against those acts?’’ 

The defendant had urged that inasmuch as there 
were other windows in his house on the same storey no 
privacy existed, and also pleaded that the plaintiffs’ 
apartment was not regularly occupied by his females as 
f they were only occasional visitors thereto. It is also 
suggested that they did not observe strict pardah. The 
lower appellate court has however recorded a finding that 
the other window^s do not substantially expose the privacy 

of the plaintiffs’ room, .that the apartment in question 
(1) (1888) T.ij.B , 1) All. oaS (886). 
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1^28 is occupied by the females of the plaintiffs’ house when 
CHHEDi they come to reside at this place and that they observe 
parclah. These findings in our opinion are findings of 
omm. fact and must be accepted. They amount to a clear 
finding in favour of the respondents that the right of 
privacy did in fact exist and was really enjoyed by the ' 
plaintiffs. 

The next point urged is that the existence of a lane 
between the two houses disentitles the plaintiffs from seek- 
ing the relief which they have sought. It is urged that 
there can be no such right when a lane over which the 
public can pass intervenes. The plaintiffs’ room, how- 
ever, is on the second storey and is not overlooked by 
people who pass along this lane. This position was not 
taken up by the defendant in the court below, and we 
have therefoi-e no finding whether this lane is a private 
lane or a public lane. But even if it were a public lane, 
there are undoubtedly several cases against the appellant 
in which it has been laid doAvn that the existence of even 
a public lane in betw^een w^ould not destroy Jhe right of 
privacy. The earliest case wdiich has been brought tO' 
our notice is that of Kumrji Premchand v. Bai Javer (1). 

This was followed by a learned Judge of this Court in the 
case of Jamil-ud-din v. Abdul Majeed (2). In a recent 
case decided by a Bench of this Court, namely, Fazal 
Haq V. Fazal Haq (3), there was a road intervening bet- 
w’een the houses of the parties. Although the point rais- 
ed in this appeal was not expressly decided in that case, 
nevertheless the fact of the existence of a road betw'een 
the two houses was . prominently before the learned 
Judges. 

Having regard to these authorities w-e must hold that 
there is no force in this appeal. It is accordingly dis- 
missed with costs. 

’ Appeal dismissed, 

(1) (1869) 6 Bom. H.C.E., US. ( 2 ) (1915) 13 ALT.. 361 . 

(3) (1927) 26 A.L.J., 49. 
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Before Mr. Justice Boys and Mr. Justice Iqbal Ahmad. 

In the matter of GOYIND PRASAD.* 

Act No. VIII of 1890 (Guardians and Wards Act), section 3 Pebr^ry, 

— Letters Patent, clause 12 — Guardian and minor — Joint ' 

Hindu family — Application by karta to be appointed 
guardian of minor members. 

Neither the High Court nor the District Court will con- 
template the appointment of a guardian of property, whether 
that guardian be the manager or no, in the case of a joint 
Hindu family, by vh'tue of any powers suggested to be con- 
ferred under the Guardians and Wards Act (VIII of 1890). 

Jhabbu Singh v. Ganga Bishan (1), Ellen Ramm v. Char- 
les Spencer (2), Jairam Luxmon, Petitioner (3), Jagannath 
Ramji, Petitioner (4), and Re Manilal Hurgovan (5), referred 
to. 

The High Couit has jurisdiction, by virtue of clause 
12 of the Letters Patent, in respect of the persons and pro- 
perties of minors, but the High Court refused to exercise 
• that jurisdiction in the case of a joint Hindu family, on the 
grounds of inexpediency and want of precedent. 

The facts of the case were as follows : — 

Applicant was the karta of a joint Hindu family 
governed by the Mitakshara and including minor sons. 

Owing to protracted illness in the family, applicant’s 
business had to be closed and debts were incurred, first 
for the treatment and support of the family and sub- 
sequently for defraying the expenses of his daughter’s 
marriage and for paying off his creditors. As a result 
applicant’s house valued at Es. 10,000 was mortgaged 
and as he had neither means nor health to earn a living, 
the total debts gradually swelled to about Rs. 8,000. It 
having become impossible to pay these debts and there 

*Miscellaneous application of Govind Prasad, 
a.) (1895) I.L.E., 17 All., 629. (2) (190S) 2 A.L.L., 81. 

(3) (1892) I.L.E., 16 Bom., 631. (4) (1898) I.L.R., 19 Bom., 96. 

(5) (1900) I.L.R., 25 Bom., 353. 
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being a purchaser willing to pay Es. 15,000 for the 
In the house, applicant applied for being appointed “guardian 
Govnro° of the property of the minors and to be authorized to 
peasad. convey the right, title and interest of the minors in the 
property on such terms as the High Court may think 
proper”, on the ground that the transaction was a very 
profitable bargain for the minors as well as the applicant. 

Munshi Hanuman Prasad Agarwal, for the appli- 
cant. 

Boys and Iqbal Ahmad, JJ. This application 
is not in form and does not comply with the rules of the 
Court in that it does not, in the heading, quote the law 
giving the right to apply and should have been returned 
to the applicant on that ground alone. Counsel for the 
applicant stated that he made the application on the 
authority of certain decisions of the Bombay High Court 
and eventually relied upon clause 12 of the Letters 
Patent of this Court read with section 3 of the Guardians 
and Wards Act, VIII of 1890, and it is with reference 
to these that we deal with the application. We may 
note at once that it is not contested that in view of the 
rulings of this Court, — compare Jhahhu Singh v. Ganga 
■ Pishan (1) ^neither this Court nor the District Court 
will contemplate the appointment of a guardian of pro- 
perty, whether that guardian be the manager or no, in 
the case of a joint Hindu family, by virtue of any powers 
suggested to be conferred under the Guardians and Wards 
Act (Act VIH of 1890). 

It is unnecessary for us to trace back the authority 
of this Court in reference to the persons and estates of 
infants conferred by clause 12 of the Letters Patent. It 
is sufficient to say that we are satisfied that the jurisdic- 
tion of the Court of Chancery, which descended to the 
Supreme Court of Calcutta and so to the High Court at 
Calcutta and so to this Court by virtue of clause 12, exists. 

(1) (1895) I.L.R., 17 All., 529 
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The question whether we ought to exercise that jurisdic- 1928 
tion or not in the case of a joint Hindu family is quite In the 
another matter. We have been referred to several cases 
of the High Court at Bombay, to one decision of this 
Court and to one decision of the Calcutta High Coiu't. 

To consider first the authority in this Court — Ellen 
Ramm y. Charles Spencer (1). In that case the only 
point relevant to the present is that the learned Chief 
Justice ai^d Burkitt, J., referred to the powers of this 
Court conferred by the Letters Patent and apparently 
accepted that such power exists. That is the view which 
we have already ourselves accepted. In Bombay there 
was a series of decisions, e.g., Jairam Luxmon, Petition- 
er (2), Jagannath Ramji, Petitioner (3) and Ee Manilal 
Hurgovan (4). In the latter case the learned Judges 
were obviously unwilling to hold that they had juris- 
diction or that, if they had jurisdiction, it was a case 
in which they should act. But it was pointed out that 
there was a series of cases in which the Court had acted 
and their Lordships obviously consented to interfere in 
the particular case because they were desirous of not 
running counter to the practice. It was obviously only 
a case of stare decisis. They eventually appointed a 
guardian and gave sanction to the sale of the property on 
certain conditions which, it was considered, would ensure 
for the piinor a moiety in the proceeds. No question 
appears to have been raised as to what was to be the effect 
of this transaction on the joint or separate nature of the 
family in the future. That is a matter in which it is not 
difficult to see that trouble might arise, and is one fur- 
ther reason for refusing to countenance the practice in 
the exercise of the jurisdiction of this Court of which, so 
far as we are aware, there is no instance in this Court. 

It would seem that if an application like the present was 

fl) 0903) 2 A.L.J., St (2) (1892) I.ti.R., 16 Bom., rtU. 

(3) (1893) I.L.R., 19 Bom., 96. (4) (1900) I.L.R., 25 Bom., 853. 
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proper to be granted, it would equally be proper for us to 
consider applications which might be made in every 
single case in which a manager of a joint Hindu family 
might come to this Court and say “either the sole or one 
of many members of the family is a minor and I want 
the Court to appoint me his guardian and sanction a 
particular transaction because I shall thereby be able to 
get a better price.” It is admitted that it will not help 
the applicant in any way to get himself |ppointed a"' 
guardian unless he can also induce the Court to enter 
into the merits of the proposed transaction and give it 
the Court’s sanction. Another difficulty that must arise 
is in the proposed securing of the minors’ interest in 
half the proceeds. Where is the money to be deposited, 
who is to be responsible for it, what rate of interest is to- 
be paid on it, when is it to become available to the minors, 
and^ a number of other similar questions must follow 
where it is suggested that a wholly new practice is to be 
sanctioned. 

We have hitherto referred only to the difficulties 
that must necessarily arise. On the other hand, to refuse 
such applications as these does not in our view put the 
manager^of the joint Hindu family in a difficult position. 
In the present case, at any rate, the applicant can proceed 
to effect a separation from his sons and that can be done 
very speedily. He can then apply in the ordinary way 
to be appointed guardian of his sons and his sons’ estate 
and proceed to deal’ with the property both on behalf of 
himself and his sons, applying if necessary under sec- 
tion 29 of the Gruardians and Wards Act. His purpose will 
thereby be served with facility, without this Court em- 
barking on a wholly new practice. We dismiss the ap- 
plication. 

Application dismissed. 
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Before Mr. Jiistice Sulaiman and Mr. Justice Kendall. 

SHUBEATI AND ANOTHER (PLAINTIFFS) V. SHAMS-UD~ 1928 
DIN (Defendant) . Fehmary , 

Suit for malicious prosecution — ''Want of reasonable and 

probable cause” — Bearing of the findings of the criminal 
courts on the subsequent ciml suit for damages. 

In suits for malicious prosecution, where the facts con- 
tained in the plaint are professedly within the personal know- 
ledge of the complainant, the mere fact that the first criminal 
court believed the complainant’s statement and convicted the 
accused would not be any evidence of the existence of reason- 
able and probable cause, if the appellate court comes to a 
contrary conclusion. The judgements of the criminal courts are 
conclusive for the purpose of showing that the prosecution 
terminated in favour of the plaintiff, but it is doubtful if the 
findings of the criminal courts by themselves are any evidence 
a malice or want of reasonable and probable cause : it is for 
the civil court to go into all the evidence and decide for itself 
whether such malice or want of reasonable and probable cause 
existed or not. Shama Bibee v. Chairman of Baranagore 
Municipality (1), distinguished, PadaratliY. Dulam (2), Radhe 
Lai V. Munnoo (3) , and Madho Singh v. Mangal Singh (4) , 
followed. Jadubar Singh v. Sheo Saran Singh (5), and BaU 
bhaddar Singh v. Badri Sah (6), referred to. 

This w^as an appeal arising out of a suit for malici- 
ous prosecution. The defendant respondent filed a com- 
plaint on the 22nd of February, 1923, alleging that^he 
was in possession of a certain house in which he had kept 
certain foods of his, and that the present plaintiffs broke 
op'en the house and removed his goods. The complaint 
w^as under section 448 of the Indian Penal Code i.e., 


*Second Appeal No. 760 of 1925, from a decree of Kanleshar Nath Rai, 
tTudge of Small Cause Court, exercising the powers of a Subordinate Judge of 
AJlahabad, dated the 13th of January, 1925, reversing a decree of hCuhammad 
Taqi Khan, Munsif of West Allahabad, dated the 31st of March 1924. 

(1) (1910) 12 C.L.J., 410. (2) (1912) 10 A.L.J., 423. 

(3) (1913) 11 A.L.J., 125. (4) (1924) 79 Indian Cases, 1023. 

(5) (1898) LL.R., 21 AIL, 20. (6) (1926) I.L.R., 1 Luck., 215. 
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house trespass. The Magistrate charged the plaintiffs 
shubeati under section 379 also. The accused persons were con- 
Shams- victed by the first court under section 448 and acquitted 
of the charge under section 379; but on appeal they were 
acquitted of the charge under section 448 also. The 
plaintiffs then brought the present suit for damages for 
malicious prosecution. The defendant in his written 
statement pleaded that his complaint was true and that 
the allegation made by him was quite correct. He pro- 
duced six witnesses in support of his case. The plain- 
tiffs also led some oral evidence. The Munsif came to 
• the conclusion that the defendant was a simple mort- 

gagee of the house and was not in actual possession of it 
and had not kept any goods therein, but that he might 
have repaired the house in order to protect his rights 
thereto. He distinctly found that the* plaintiffs’ evi- 
dence proved that they were lawfully in possession of the 
house in question. He then concluded that the defen- 
dant’s complaint was quite false and that the charges 
were certainly false to the knowledge of the defendant. 
On this finding he granted a decree for damages in favour 
of the plaintiffs. 

On appeal' the Subordinate Judge reversed the decree. 
After having set forth the above facts in brief, he remark- 
ed that the plaintiffs had been convicted by the first 
court, and, though they were subsequently acquitted on 
appeal, the fact of the conviction by a competent court 
was evidence of the strongest possible character, if un- 
rebutted, against the plea of want of reasonable and pro- 
bable cause. He relied in support of his view on the 
cases of Shama Bihee v. Chairman of Baranagore Muni- 
■ cipalUy (1) and Jaduhar Singh v. Skeo Saran Singh (2). 
He did not attempt to consider the evidence of the par- 
ties ^which was produced in the civil suit, and did not 
dissent from or set aside the findings of the Munsif. In 

(1) (1910) 12 O.L.J., 410. (2) (1898) I.L.E., 21 All., 26. 
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fact lie did not, in view of the circumstance quoted by 1928 
him, consider it at all necessary to go into the evidence. ^srosEATt 
The plaintiffs appealed. 

Mr. S. M. Husain and Babu A. P. Bag chi, for the 
appellants. 

Maulvi Mushtaq Ahmad (for whom Munshi Jai 
Kishen Lai), for the respondent. 

The judgement of the Court (Sulaim.4N and Ken- 
dall, JJ.), after setting out the facts as above, thus 
continued : — 

In our opinion the view taken by the learned Subor- 
dinate Judge was quite wrong. The case of Shama Bihee 
V. Chairman of Baranagore Municipality (1) is clearly 
distinguishable, because in that case the allegations in 
the complaint were not within the personal knowledge 
of the Municipal Board which was sued as a defendant 
for damages. No doubt the case of Jaduhar Singh v. 

Sheo Saran Singh (2) supports the Judge’s view. In 
that case the lower appellate court had found that there 
was a good deal of oral evidence which satisfactorily pro- 
ved the innocence of the plaintiff, and that the defendants 
had in the criminal case stated that they had seen the 
plaintiff and his companion carrying away the crops and 
had identified them while beating them, and it there- 
fore thought that under the circumstances there could be 
no question of reasonable and probable cause, and that 
the prosecution was false. Banbr.ti, J., remanded 'an 
issue and ultimately allowed the appeal without setting 
aside the findings of the lo-wer appellate court, on the 
main ground that ‘ ‘the fact of a court of competent juris- 
diction (Magistrate’s court) having believed that the 
complaint is a true complaint is a strong evidence to show 
that it was not brought without reasonable and probable 
cause.” He was influenced considerably by the cir- 
cumstances that the appellate criminal court had given 

(1) (1910') 12 C.L.J., 410- (2) (189S) LL.R., 21 All., 26. 
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the plaintiff only the benefit 'of a doubt. With great 
Shdbeatx respect we would hold that in cases where the facts con- 
Shams- tained in the plaint are professedly within the personal 
ro-DE,. jjnowledge of the complainant, the mere fact that the 
first criminal court believed the complainant’s statement 
and convicted the accused would not be any evidence of 
the existence of reasonable and probable cause if the 
appellate court comes to a contrary conclusion. The 
judgements of the criminal courts are admissible for the 
purpose of showing that the prosecution terminated iu' 
favour of the plaintiff. It is not so material w’-hether it 
was the first court which acquitted the accused or it was 
the appellate court. Knox, J., in the case of Padarath v. 
Didam (1), held that “the mere fact of one court having 
believed the complaint is not sufficient evidence of reason- 
able and probable cause,” and, in the case of Radhe Lai 
V. Munnoo (2), again held that “no question of reason- 
able or probable cause arises w^here the charge is such 
as must be true or false to the knowdedge of the defen- 
dant. ” 

In the case of Madho Singh v. Mangal Singh (3) 
Mukerji, J . , has also held that ‘ ‘A suit for malicious 
prosecution does not necessarily fail where there has been 
a conviction by the court of first instance and an acquittal 
by the appellate criminal court, if on the evidence the 
court is convinced that the charge was utterly false and 
therefore malicious.” 

We agree with the view^ expressed in the later cases. 
In the recent case of Balhhaddar Singh v. Badri Sah (4), 
their Lordships of the Privy Council have laid down that 
in an action for malicious prosecution the plaintiff has 
to prove (1) that he was prosecuted by the defendant, (2) 
that the prosecution terminated in his favour, (3) that it 
was instituted without any reasonable and probable cause 

(1) (1912) 10 A.L.J., 423. (2) (1913) 11 A L J 125 

(3) (1924) 79 Indian Cases, 1023. (4) (1926) I.L.R..’l Lnck’.. 21.5. 
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and (4) tKat it was due to a malicious intention of the de- 
fendant. It is not at all incumbent upon the plaintiff shubbati 
to prove that he was innocent of the charge upon which sh-ams- 
he was tried. But if, as in the present case, the defen- 
dant pleads that his complaint was true and leads evi- 
dence to substantiate it, the question of the truth or 
falsity of the complaint may arise at the instance of the 
defendant. And when such facts are professed to be 
within the knowledge of the defendant the question of the 
truth or falsity of the complaint may also determine the 
question of want of reasonable and probable cause. In 
•our opinion the judgements of the ci’iminal courts are 
conclusive for the purpose of showing that the prosecution 
terminated in favour of the plaintiff, but w'e doubt if the * 
findings of the criminal courts by themselves are any 
•evidence of the malice or want of reasonable and probable 
cause. It is for the civil court to go into all the evidence 
and decide for itself whether such malice or cause existed 
or not. 

We accordingly allow this appeal and, setting aside 
the decree of the lower appellate court, remand this case 
to that court for disposal according to law. The 
plaintiffs will have their costs of this appeal, but the costs 
in the courts below will abide the event. 

Appeal allowed 


# 
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Before Mr. Justice Mukerji and Mr. Justice King. 

EMPEEOE V. BIHAEI BHAR.^ 

' Act No. VI of 1924 (Criminal Tribes Act), sections 20 and 22 

— Criminal Tribe — Member of, failing to report — Sum-- 

mary trial — Criminal Procedure Code, section 260. 

One Bihari Bhar was tried summarily by a Magistrate of 
the first, class for an offence under “section 22 of Act, VI of 
1924,” and was convicted and sentenced to three months’ 
rigorous imprisonment. He appealed from jail, and the 
Sessions Judge acquitted him on the sole ground that the 
offence could not be tried summarily. 

Held, on appeal by the Local Government against this 
order of acquittal, (1) that the Magistrate ought to have re- 
corded specifically the precise offence, amongst those men- 
tioned in section 22 of the Criminal Tribes Act, 1924, with 
which the accused was charged and of which he was convicted, 
(2) that the offence which the accused had committed was* 
the omission to comply with clause (b) of division (c) of rule 
8 framed by the Local Government under section 20 of the 
Act, and (3) that, as this offence was punishable with a maxi- 
mum sentence of six months’ rigorous imprisonment, the 
Sessions Judge was wrong in acquitting him merely because 
the trial was a summary one. 

The Government Advocate (Pandit Uma Shankar 
Bajpai), for the Crown. 

Babu Satish Chandra Das, for the respondent. 

Mukerji and King, JJ. : — This is an appeal by the 
Local Government against the acquittal of one Bihari 
Bhar, son of Chaiithi Bhar, of an offence under section 
22, clause (2), sub-clause (a), of the Criminal Tribes Act, 
being Act No. VI of 1924. 


*Criminal’ Appeal No. 289 of 1928, by the Local Government, from 
an order of Harish Chandra, Additional Sessions Judge of Benares at Jaiin- 
pur, dated the 21st of January, 1928. 
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The opposite party, Bihari, was convicted by the ^9^8 
learned Magistrate of the first class on the 13th of Decern- Emperob 
ber, 1927. He appealed from jail, and the learned BmAm 
Sessions Judge acquitted him on the sold ground that the 
offence could not be tried summarily, and in summarily 
trying him the learned Magistrate made an error of law. 

In the result, the- learned Judge acquitted Bihari, and 
having regard to the circumstance that Bihari had al- 
ready been in jail for over a month he did not order a 
re-trial. The learned Government Advocate has argued 
that the offence with which Bihari was charged was an 
offence punishable with the maximum amount of six 
.months’ rigorous imprisonment and that, therefore, 
under section 260 of the Code of Criminal Procedure, the 
case was triable summarily. We find that the learned 
Magistrate did not specify clearly the offence with which 
Bihari was charged. He simply stated, against column 
5 of the form in which summary convictions are record- 
ed, “section 22 of Act VI of 1924’’. Section 22 of the 
Criminal Tribes Act is a large section and contains sever- 
al portions. In the earlier portion, sub-section (1) deal's 
with offences which are punishable with one and two 
and three years’ rigorous imprisonment. The sub-sec- 
tion (2) deal's with other kinds of offences, some of 
which are punishable only with six months’ rigorous 
imprisonment. We have tried to find out what was the 
actual offence "with which Bihari was charged, in ordei' 
to find out what would be the appropriate clause of sec^ 
tion 22 under which he should be charged, if the case 
was made out against him. 

The evidence shows that Bihari, who was a register- 
ed member of a criminal tribe, left his house on the 
22nd of November, 1927, and reported to Baldeo cKauki- 
dar that he was going to the village of Audiar, and was 
likely to stay there for the night. He also informed 
him that he was to stay at the House of Pancham BHar at 

• ©A.D. 
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Audiar. We further find that Pancham denies that 
empeuou Bihari ever went to him or stayed with him foi the 
bihIri night. The evidence of Deo Narain, the cliaukidar oi 

Audiar, is to the effect that Bihari accused did not report 
to him his arrival at the village of Audiar, if he did at all 


arrive there. _ , 

Under powers given to it by section .20 of the Act, 
the Local Government has framed certain rules, under 
clause (d) of that section, as to the manner in which re- 
gistered members of a criminal tribe are to report them- 
selves or notify their residence or any change or intended 
change of residence, or any absence or intended absence. _ 
Paragraph 8 of the rules so framed has three divisions, 
and the division (c) deals with absence and intended 
absence from residence. By clause (h) of this division 
(c) a registered member of a criminal tribe is required 
“to notify immediately after arrival at and immediately 
before his departure from any place at which he arrives 
or halts at night.” The report is to be made to the 
chaukidar, or in his absence to the headman of the vil- 
lage. Even if Pancham is not to be believed, we have 
got the evidence of Deonarain to the effect that Bihari 
did not notify to him his arrival at the village of Audiar, 
supposing that he did arrive there. The offence, there- 
fore, which Bihari did commit is, the omission to comply 
with clause (h) of division of (c) of rule 8 framed by 
the Local Government. ; 


Section 22 of the Criminal Tribes Act lays down that 
the contravention of any rule made under section 20 and 
not punishable by clause (1) of section 22 is to be punish- 
ed, on a first conviction, with imprisonment for a term 
which may extend to six mOnths. We find, therefore, 
that the offence which Bihari did commit is an offence. 
punishable with the maximum sentence of six naonths* 
rigorous imprisonmenlT. In this view, the offence was 
triable summarily by a Magistrate of the first class. 
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It was argued -before us that there is no sufficient 1928 
material on the record to show that -the notification under ““bmpekos 
section 10 of the Criminal Tribes Act was issued by the .1, *’• 
Local Government. This is a point which was never bhab. 
taken before. On the other hand, we find that the Sub- 
Inspector swore that Bihari was “a registered member”. 

We also find that Bihari was in the habit of reporting his 
absence from the village to the chaukidar. In this case 
he did make a report which was reported to the police- 
station by Baldeo. In the circumstances, we do not 
think that there is any reason to suppose that Bihari was a 
man with respect to whom a notification under section 10 
of the Criminal Tribes Act had not been issued. 


The acquittal of Bihari was wrong in law. It must 
be set aside. As regards the sentence, he has been in 
jail now for nearly three months. He was in jail partly 
as an under-trial prisoner, and partly as a convicted 
prisoner. In the circumstances, we do not think that we 
need send him back to jail.' 

We set aside the order of acquittal passed by the 
learned Sessions Judge on the 21st of July, 1928, and 
record an order of conviction. We direct that he be 
released at once, the sentence and punishment suffered 
by him being 


enough in the circumstances of the case. 
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1928 KISHAN SINGH V. THE KING-EMPEROR. 

[On appeal from the High Court at Allahabad.] 

Criminal Procedure Code, section 439 (4) — Charge of murder 
— Conviction of f,ulpaile homicide — Revision— Jurisdic- 
tion on revision— Privy Council practice — Conviction hy 
court without jurisdiction. ■ , 

The appellant was tried by a Sessions Judge on a charge 
of murder under section 302 of the Indian Penal Code. He' 
was convicted under section 304 of cnlpahJe homicide not 
amounting to murder, there being power by section 238 (2) 
of the Code of Criminal Procedure so to convict him upon the 
charge under section 302 ; he was sentenced to five years’ 
rigorous imprisonment. No acquittal of the charge under 
section 302 was recorded. The Local Government did not 
appeal, but applied for revision on the grounds that the ap- 
pellant should have been convicted of murder, and .that the 
sentence was inadequate. Tlje High Court thereupon con- 
victed the appellant of murder and sentenced him to death. 


Held that the finding at the trial was to be regarded as 
an acquittal on the charge of murder, and that consequently 
section 439 (4) of the Code of Criminal Procedure precluded 
the High Court from having jurisdiction upon revision to 
convict on that charge; that though upon an appeal by the 
Local Government the High Court would have had before 
it the same materials, yet, the order, having been made 
without jurisdiction, an injustice had been done to the appel- 
ant, bringing the case within the restricted jurisdiction 
exercised by the Judicial Committee in criminal matters; 
that the case should not be remitted to the High Court to . 
consider whether the sentence on the conviction under section 
304 should be enhanced, but that the order of that Court 
.should.be set aside, and the order of the Sessions Judge 
restored. 
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In re Bali Beddi (1), commented oii; Emperor v. Sheo 
Darshan Singh (2), and Emperor "v. Shivputraya (3), approv- '■kishas 
«d. ' Singh 

Appeal (No. 49 of 1928) by special leave from an 
. order of the High Court (October 31, 1927) on proceed- 
ings in revision, \\’-hereby the conviction of the appellant 
by the Sessions Court of the offence of culpable homicide 
not amounting to murder (under -section 304 of the 
Indian Penal Code) "was -altered to a conviction of the 
offence of murder (under section 302),. and thfe sentence 
of five years’ rigorous imprisonment was altered to' a 
/sentence of death. 

The facts and the material provisions of the Code 
of ‘Criminal Procedure appear from the judgement of the 
Judicial Committee. . 

1928. June, 12. Wallach for the appellant:— 

The High Court had no jurisdiction to make the order ■ ' 

appealed from. Pirst, because the appellant had in effect 
been acquitted of the charge of murder, and by section ■ | 

' 439 (4) of the Code of CriminaP Procedure the High 
Oourt could not convert that finding into one of eonvic- / 

tion : Hmperor v. Sheo Darshan Singh (2). Secondly, . ; 

because the Local Government could have appealed under j 

■section 417 of the Code; section 439 (5) consequently pre- J 

vented any proceedings by way. of revision from being 
entertained. 

' Dunne, K. G., md Kenworthy Brown for the res- I 

pond ent Section 439 (4) applies bnly vvhere there has I 

been a complete acquittal, otherwi^ the powers of the * 

High Court on revision would be nauch cut dovm : In re 
Bali Reddi (1). It is submitted lhat the view taken 
In Emperor y. Sheo Darshan Singh {2) SLird Emperor Y. 

■Bhiuputraya (3) was erroneous. It is not material that 

(1) (1918) I. L. E., 37 Mad., 119; . (2) , (l,^) L,.Ii. E., 44 All., 332. 

' ■ ■ . (3) (1924) 1. L. E., 48 Rpm.’‘510. 
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■- was no appeal, because under section 439 the 

Court had jurisdiction, of its own motion to exercise 
The *kiNG- given to a court of appeal. But even if the 

bmpbeob. High Court had no jurisdiction to make the order, there 
has been no failure of justice, since upon an appeal the 
same results would have followed, and at the date of the re- 
vision proceedings the time for appealing had not expired. 
Consequently the present matter does not fall within the 

limited class of cases in which the Judicial Committee 
will intef fere in criminal proceedings. The High Court 
in any event had jurisdiction to enhance the sentence, the 
maximum punishment under section 304 of the Indian 
Penal Code being transportation for life. If, therefore, 
the Board consider that the order cannot stand, it is sub- 
mitted that the case should be remitted to the High Court 
as in Sayyapureddi v. The King-Emperor (1). 

W attach replied. 

^ July, 2. The judgement of their Lordships was 
delivered by Sir Lancelot Sanderson 

By His Majesty s Order in Council, dated the 22nd 
of March, 1928, special leave to appeal against a judge- 
ment of the High Court of Judicature at Allahabad, dated 
the 31st of October, 1927, was granted to the appellant. ' ' 

On the 18th of June, 1927, the appellant, Kishan 
Singh, was charged by a Magistrate of the First Class 
as follows : — 


“That you on or about the 20th day of March, 1927, at 
Bharthwa did . commit murder by intentionally causing the 
death of Kuber Singh and Shoran Singh and thereby com- 
mitted. an offence punishable under section 302 of the Indian 
Penal Code, and within the cognizance of the Court of . 
■ Session. And I hereby direct that you be tried by the said 
court on the said charge.*’ 

He was tried on the said charge by the Additional 
Sessions Judge of Aligarh, with the aid of four assessors,. 

^ (1) (1920) LL.R., 44 Mad., 297; li.B., 48 I. A., 35. 
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and on the 31st of July, 1927, the learned Judge delivered 
his judgement. He recited the finding of the assessors 
as follows : — 

“All the assessors are unanimously of the opinion that 
the accused was guilty under section 304, Indian Penal Code, 
and in their opinion the story about the rath was a false one 
and the accused had shot down Kuber Singh as he had seen 
^ him cohabiting with his own wife. They were also of opinion 
that both Shoran Singh and Kuber Singh were shot by Kishan 
Singh with his gun and the gandasa story was a got-up one 
and the gandasa was never used by the accused in order to 
MU Shoran Singh. They were also of the opinion that in the 
struggle which ensued between Kishan Singh and Shoran 
Singh the gun went off and shot Shoran Singh.” 

The learned Judge concluded his judgement by 
saying 

“Agreeing with all the assessors ! find the accused guilty 
under section 304, Indian Penal Code, for committing both 
the said murders. I sentence him to three years’ rigorous 
imprisonment for the murder of Kuber Singh under section 
304, Indian Penal Code, and I sentence him to five years’ 
rigorous imprisonment for the murder of Shoran Singh with 
his gun under section 304, Indian Penal Code, both the 
sentences to run concurrently.” 

* Although the learned Judge in the above-mentioned 
part of his judgement spoke of the “murder of Kuber 
Singh” and “the murder of Shoran Singh,” it is clear 
that the sentence was passed under section 304 of the 
Indian Penal Code. That section deals with, culpable 
homicide not amounting to murder, and it must, there- 
forej be taken for the purposes of this appeal that the 
offence of which the appellant was found guilty by the 
learned Judge was culpable homicide not Amounting' to 
murder. 

The charge, as already stated, was that the appellant 
had committed an offence punishable under section 302 
of the Indian Penal Code, viz., murder. 


Kishan 

Singh 

u. 

The King- 
Bmpeeob. 
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' It is, however, provided by section 238.(2) of the 
Eishan Code of Criminal Procedure that when a person is cliarged 

Smtpi 1-1 1 . 

V. with an offence and facts are proved whicn reduce it tO' 
^■ktBEEOB.'' a minor offence, he niay be convicted of the minor offence, 
although he is not charged with it. 

It was, therefore, legitimate for the learned Judge 
to convict the appellant of the offence punishable under 
section 304 of the Indian Penal Code, viz., culpable 
homicide not amounting to murder, although there was 
no charge in respect of that offence framed against the 
appellant. , 

The learned Judge, did, not record an express finding 
of acquittal in respect of the charge of murder, but their 
Lordships are of opinion that the ' conclusion at which 
the learned Judge arrived amounted to an acquittal in 
respect of that charge. 

The only charge framed against the appellant was 
one of murder; he certainly was not convicted of murder. 
On the contrary,' he was found guilty of culpable homi- 
cide not amounting to murder. 

The appeal, therefore, must be decided upon the 
assumption that the appellant was acquitted of the charge 
of murder, and that he was convicted of the offence 
punishable under section 304 of the Indian Penal .Code. 

On the 23rd of September, 1927, the Government 
Advocate, on behalf of the Local Government, filed an 
application for revision of the judgement of the learned 
Additional Sessions Judge of Aligarh: • • • 

The grounds of the application were as follows : — 
(1) That on the evidence the accused should have 
been convicted under section 302, Indian 
• Penal Code. 

. (2) That the sentence passed oh the accused is 
inadequate. - 
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The application concluded as follows : — 

“It is, therefore, prayed that the conviction be 




Eishan 
Singh 

allowed and the sentence passed on the,^^ 
accused be enhanced.” ' • Bmpeeqb. 


The learned counsel, who appeared for the respon- 
dent, argued that the word “altered” should be read in- 
stead of the word “allowed,” whereas the learned counsel 
for the appellant suggested that the 'x^'ord “revision” 
should be read instead of the word “conviction.” 


It is not necessary to consider this matter further, 
for their Lordships are of opinion that, having regard to 
the terms of the first ground, there is no doubt but that 
the main object of the application for revision was to 
obtain a conviction of the accused in respect of the offence 
punishable under section 302 of the Indian Penal Code, 
viz., murder. 

The application for revision was decided by the 
High Court of Judicature at Allahabad on the 31st of 
October, .1927. . 

The learned Judges, having considered the evidence, 
came to the conclusion that there had been a miscarriage 
of justice in the trial court. They accepted the applica- 
tion and directed that the conviction of the appellant, 
Kishan Singh, should be altered to a conviction under 
section 302 of the Indian Penal Code, and they sentenced 
him to death. 

The main argument on which the learned counsel 
for the appellant relied was that the appellant had been 
acquitted by the trial Judge of the charge of murder, 
that the Local Government ‘had not appealed from the 
acquittal of the appellant in respect of that charge, as 
they might have done under section 417 of the Code of 
Criminal Procedure, 1898, that inasmuch as the Local 
Government had not appealed against the said acquittal. 
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the learned Judges of the High Court should not ha^e 
entertained the application for revision at the instance of 
the Local Government, and that in any event, if it was 
■ open to the High Court to entertain the application for 
the pm’pose of enhancing the sentence in respect pf the 
offence punishable under section 304 of the Indian Penal 
Code, of which the appellant had been convicted, the 
learned Judges had no jurisdiction to convert the finding 
of acquittal on the charge of murder into one of convic- 
tion. 

As already stated, their Lordships are of opinion 
that the appellant was acquitted by the learned Judge 
who tried the case, in respect of the charge of murder.. 

They are further of opinion that the Local Govern- 
ment could have appealed to the High Court against that 
acquittal in pursuance of the p,rovisions of section 417 
of the Code of Criminal Procedure. 

It is clear that the Local Government did not appeal 
against the acquittal. 

• The procedure adopted by the Local Government 
was to present an application for revision. 

The sections of the Code of Criminal Procedure, 
which are material to the application for revision, are 
435 (1) and 439 (1), (4) and (5). 

Section 435 (1) relates to the power to call for re- 
cords of inferior courts and is as follows ; — 

“435. (1) The High Court or any Sessions Judge or 

District Magistrate or any Sub-divisional Magistrate em- 
powered by the Local Government in this behalf, may call 
.for and examine the record of any proceeding, before any in- 
ferior Criminal Court situate within the local limits of its or 
his jurisdiction for the purpose of satisfying itself or himself 
as to .the correctness, legality or propriety of any finding, 
sentence or order recorded or passed, and as to the regularity 
of any proceedings of such inferior Court and may, when 
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calling for such record, direct that th,e execution of any sen- 
tence be suspended and, if the accused is in confinement, that 
he be released on bail or on his own bond pending the 
examination of the record.” 

Section 439 relates to the High Court’s powers' of 
revisfon and sub-sections (1), (4) and (5) are as 
follows 

“439. (1) In the case of any proceeding the record of 

which has been called for by itself or which has been reported 
for orders, or which otherwise comes to its knowledge, the 
High Court may, in its discretion, exercise any of the- powers 
conferred on a Court of .Appeal by sections 423, 426, 4.27 
and 428 or on a Court by section 338, and may enhance the 
sentence; and when the Judges composing the court of re- 
vision are equally divided in opinion, the case shall be dis- 
posed of in manner provided by section 429. 

(4) Nothing in this section applies to an entry made 
under section 273, or shall be deemed to authorize a High 
Court to convert a finding of acquittal into one of conviction. 

(5) Where, under this Code, an appeal lies and no^ appeal 
is brought, no proceedings by way of revision shall be 
entertained at the instance of the party who could have 
appealed.” 

Their Lordships are of opinion that in view of the 
• provision contained in section 439, sub-section (4) — that 
nothing in that section shall be deemed to authorize a 
High . Court to convert a finding of acquittal into one of 
conviction — ^the learned Judges of the High Court, who 
were dealing only with the application for revision, had 
. no jurisdiction to convert the learned trial Judge’s finding 
■of acquittal on the charge of murder into one of convic- 
^ tion of murder. 

Their Lordships’ attention was drawn to a decision 
of the Madras High Court in In re Bali Reddi (1), in 
^ which, amongst other matters, it was decided'that section 
439, sub-section (4), must be construed as referring to 

(1) (1913) I. L. R., 37 Mad., 119. 
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— cases where the trial has ended in a complete acquittal. 

Kis^- The reason of that decision was that any other construc- 
HE ®King. inconsistent with the power to “alter the 

Emeekoe. finding” given to the Court as a court of revision by vir- 
tue of its power to exercise the powers conferred on a 
court of appeal by section 423(&). 

It should be noted that the facts of the cited case 
are different from the facts of the present case, inasmuch 
as in the Madras case the accused had appealed to the 
High Court against their conviction under sections 147 
and 304 of the Indian Penal Code, and the High 
Court, as a court of revision, had given them notice to 
show cause why they should not be convicted of murder 
and be sentenced for that offence. 

It is not necessary on the present occasion for their 
Lordships to express any opinion whetlier the facts of 
the cited case would justify tlie decision at which the 
learned Judges arrived. Their Lordships,- however, do 
think ft necessary to say tliat if the learned Judges of 
the Higli Court of Madras intended to hold that the 
prohibition in section 439. sub-section (4), refers only 
to a case where the trial has ended in a complete acquittal 
. of the accused in respect of all charges or offences, and 
not to a case such as the present, where the accused has 
been acquitted of the charge of murder, but convicted of 
the minor offence of culpable homicide not amounting 
to murder, their Lordships are unable to agree with that 
part of their decision. The words of the sub-section 
are cleai and there can be no doubt as to their meaning. 
There is no justification for the qualification which the 

learned Judges in the cited ease attached to the sub- 
section. 

The High Court of Allahabad, in the case of Emperor 
V. Sheo Darshan Singh^ (1), decided in 1922, and the 

(1) (W22) i. L. E., 41 All.,. 832. 
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High Court of Bombay in the case of Emperor v. Shiv- was 
putraya (1), decided in 1924, dealing with the provisions 
of section 439 (4), arrived at a conclusion contrary to 
. that of the Madras High Court in the case hereinbefore 
cited. 

The head-note of the Allahabad case is as follows : — 

“An accused person was charged with both murder and 
culpable homicide not amounting to murder. He was acquit- 
ted on the former charge and convicted on the latter. On a 
perusal of the sessions statement, notice was sent to the 
accused to show cause why he should not be convicted of 
murder and punished accordingly. 

“Held, on return of the notice, that the High Court had 
no power, except through the medium of an appeal on behalf 
of the Local Government, to convert the acquittal into a con- 
viction.’’ 

The learned Judges in giving judgement said as 
follow- s : — 

“We cannot, how'ever, change the conviction into a con- 
viction for murder. Sheo Darshan Singh was acquitted by 
the Sessions Judge of the offence of murder and we cannot in 
revision convert a finding of acquittal into one of conviction. 

The only method by which it would be possible' to obtain a 
conviction o’f murder would be by an appeal by the Govern- 
ment against the acquittal.” 

Their Lordships are of opinion that the above is a 
correct statement of the law; it is indeed no more than 
a repetition of the provisions of the material sections of 
the Code of Criminal Procedure. 

It w’’as contended further by the learned counsel for 
the respondent that it was open to the High Court to 
entertain the application for revision at all events so far 
as it was an application that the sentence passed upon 
the appellant in respect of the offence, of which he had 
• been convicted, should be enhanced; and he asked their 
Lordships to remit the case to the High Court of Allaha- 

.0) (1921) I. L. E., 48 Bom.. .510. . ' 
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bad in order that the application that the sentence in 
respect of the offence under section 304, Indian Penal 

■The 'kiNo- enhanced, might be heard and disposed 

Empeboe. ef- 

Their Lordships do not express any opinion on the 
facts of this case, or upon the decisions arri^ved at by the 
two courts in India in respect thereof, or upon the ade- 
quacy of the sentence passed upon the appellant by the 
learned Judge who tried the case. 

In the circumstances of this case, however, their 
Lordships have come to the conclusion that it would not 
be right to remit it to the High Court for further consi- 
deration solely upon the question whether the sentence 
in respect of the offence, of which the appellant was 
convicted, should be enhanced. 

Finally , it was urged by the learned counsel on behalf 
of the respondent that even though the learned Judges 
of the High Court had no jurisdiction on the application 
for revision to convert the order of acquittal on the charge 
of murder into one of conviction, there had been no 
injustice done to the appellant, for the Local Government 
could have appealed to the High Court against the acquit- 
tal, that the time for appealing had not expired, and that 
the High Court upon such appeal would have had before 
it the same materials as were before the Court on the 
application for revision, and the appellant could and would 
have been convicted of murder. . 

Their Lordships cannot accept that argument. 
They are of opinion that the learned Judges of the High 
Court, in converting the finding of acquittal of the ap- 
pellant on the charge of murder into one of conviction, 
and in sentencing him to death on the application for 
revision, were acting without jurisdiction, and in such' . 
circumstances it is impossible to hold that no injustice was 
done. 
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Their Lordships are of opinion that this case comes was 
within the exception to the rule stated in the judgement ekhan 
of Lord Watson in In re Dillet (1). 

This appeal, therefore, should be allowed, the judge- 
ment and order of the High Court should be set 'aside, 
and the judgement ^nd order of the learned Additional 
Sessions Judge should be restored, and their Lordships 
will humbly advise His Majesty accordingly. ■ 

Solicitor for appellant : H. S. L. Polak. 

Solicitor for respondent : Solicitor, India Office. 


APPELLATE CIVIL. 

Before Mr. Justice Lindsay and Mr. Justice Banerji. 

SIBT AHMAD and another (Defendants) v. AMINA was 

EIHATUN (Plaintiff)* February 

24: 

Muhammadan law — Shms— Marriage — Shia girl married to a 
Sunni — Consent of hride— Presumption as to age of 
puberty — Guardian ad litem — Costs, 

According to the Muhammadan law applicable to the 
Shia sect, a girl is of full age when she attains the age of 
puberty, and, in the absence of direct evidence, there is a 
presumption that that event would occur between the ages of 
nine and ten years. . 

Where, therefore, a Shia girl of the age of nearly thirteen 
years was married, with the coTasent of her father, but without 
her own, to a boy who was a Sunni, and, before she attained 
the age of twenty-one years, she sued to have the marriage 
declared illegal and not binding on her, it was held that she 
was entitled to th^ decree asked for : the consent of the father 
could* not in the circumstances take the place of the consent 
of the girl herself. Netoab Mulka Jehan Sahib a v. Mahomed 
Ushhurree Khan (2), followed. 

* First Appeal No. 497 of 1926, from a decree of Iftikhar Hnsaio, Sub- 
ordinate Judge- of Budaun, dated the 12tb of July, 1926. 

(1) (1887) 12 App. Gas. 459 (467. (2) (1873) 26 W. E. (0. E.), 26. 
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jg28 ' There is no authority in the Code of Civil Procedure to 

— ^ award costs personally against a guardian ad litem, fs^ara- 

Ah^ i’im/ia Bau v. Lakhsmipati Rau (1), followed. 

V. The facts of- this case are fully stated in the judge- 

Xhatot. inent of the Court. , • 

Mr. R. S. Pandit and Munshi Sarkar Bahadur 
Jokqri, for the appellants. 

Mr. A. M. Khwaja, Mr. T. A. K. Sherw'ani and 
Mr. Mahmud-uUali, for the respondent. 

Lindsay and Banbrji, JJ.-: — The suit which has 
■given rise to this appeal was brought by a Muhammadan ' 
lady, Bibi Amina Khatun, in order to obtain a decla- 
ration that a ceremony of nikah which is said to have 
• taken place on the 22nd of September, 1917, between her 
and the first defendant, Sibt Ahmad, was not lawful aild 
binding and that the relation of husband and wife did 
not exist between the first defendant and herself. 

The first defendant, Sibt Ahmad, Avas impleaded as a 
minor under the guardianship of his grandfather, Wazir 
Ahmad. 

The second defendant impleaded in the suit was 
Maulvi Qasim Hasan, Avho is the father of the plaintiff'. 
He AA^as a pro forma defendant. 

■ In substance the defence to the suit was that the 
ceremony of nikah which had taken place betvA^een the 
plaintiff, and the first defendant vA^as a valid ceremony, and 
that the plaintiff was not entitled to the declaration 
sought. The Subordinate Judge gave a decree in favour 
■of the plaintiff. 

Before we go on to discuss the issues which have 
to be determined in this appeal, we thinly it proper to say 
something of the history of the family to which the 
parties belong. . 

Wazir Ahm'ad, who appears in this litigation as the 
guardian ad litem of the minor defendant Sibt Ahmad, 

: ,C1)-,(1881),I. L. R. g Mad., 263. , ' 


735 


VOL. L.] ALLAHABAD SERIES. 

Iiad two sons, Qasim Hasan the elder, who is the father of was 
tlie plaintiff, and Ibn Ahmad, the younger, who is now ' sibt 
dead. It is admitted that the plaintiff, Amina Khatuii, 
was born on the 24th of November, 1904, and conse- 
quently at the time this nikah took place in September, ■ 

.1917, she. was close on 13 years of age. Amina Khatun 
liad a brother named Abdul Hafiz who is said to have died 
in or about the year 1919 or 1920. 

It is admitted that before September, 1917, Wazir 
Ahmad had totally disinherited his son Qasim Hasan, the 
fatlier of the plaintiff, by making a gift of all his property 
to his younger son Ibn Ahmad. According to what is set 
out in the written statement this gift was made because 
AVazir Ahmad was displeased with what is called the 
“misconduct and highhandedness” of his elder son. We 
have no particulars of this misconduct, but we can have 
little doubt after a perusal of the oral and documentary 
evidence in this case that Wazir Ahmad was led princi- 
pally to execute this deed of gift because his son Qasim 
Hasan w^as married to a Shia lady. Wazir Ahmad him- 
self is a rigid Sunni to w’hom the Shia creed is obviously 
•abhorrent. This is made plain from some of tlie corres- ■ 
pondence on record. It is also equally clear that Qasim 
Hasan’s wife, Musammat Ashraf Bano, is a staunch ’ ' 
Shia and that she and her father-in-law have never been 
on good terms. 

We have , also proof upon the record that Wazir 
.xAhmad was anxious about the faith of the two children 
of Qasim Hasan.' There can, we think, be no doubt 
that it was his desire that they should be brought up as • 
Sunnis. Abdul Hafiz, the son of Qasim Hasan, dis- 
appointed this hope, declaring himself to be a SMa some 
time in 1916 or 1917, at a time while his father Qasim 
• Hasan was employed as a Deputy Collector at Byzabad. 

Having totally deprived Qasim Hasan of his right to 
inherit any of his property, it seems to have occurred to 
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1928 Wazir Ahmad to repair what he had done by arranging 
two marriages, namely, one between the plaintiff and 
Sibt Ahmad, the son of Ibn Ahmad, and the other between 
Amina Qasim Hasan’s son, Abdul Hafiz, and Musammat Zohra, 
the daughter of Ibn Ahmad, and there can be no doubt 
that proposals to this effect were made both to Qasim 
Hasan and to Ibn Ahmad. Certain correspondence 
which is on the record, bearing date June, 1917, shows 
how these negotiations went on and shows that at that 
time Qasim Hasan was most unwilling to give his 
daughter in marriage to Sibt Ahmad; it further appears 
that his wife was very strongly opposed to any 
such union. 

Qasim Hasan has been examined in this case, and 
from his own statement and from what appears from the 
letters which were written by him he was evidently 
between two fires at the time mentioned above. He was, 
we think, anxious about the property, that is to say, he 
wanted, if he could, to put his children in the way of 
succeeding to some of the property which had been gifted 
away by Wazir Ahmad to his younger son, Ibn Ahmad. 
On the other hand, his letters disclose that he was anxious 
for the happiness of his daughter. One objection which 
he had to the marriage was on the ground of disparity 
of age. He pointed out that the girl was between 5 and 
6 years older than Sibt Ahnaad. 

However reluctant Qasim Hasan was in June, 1917, 
to allow a marriage to take place between his daughter 
and the first defendant, it appears that before the month 
of September, 1917, he was won over by the solicitations 
of his father and became willing to allow the double 
marriage to take place,, that is to say, the marriage bet- 
ween th'e plaintiff and Sibt Ahmad and the other ' 

. marriage between his son Abdul Hafiz and the daughter 
of Ibn Ahmad, called Musammat- Zohra. The result of all 
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this .was that in September, 1917, the two brothers, 
Qasim Hasan and Ibn Ahmad, with their families pro- 
ceeded to the family house at Budaun where they arrived 
on the 22nd of September. On the night following their 
arrival, that is to say, the 23rd' (not the 22nd as stated 
in the pleadings) a ceremony of nikah was performed as 
between the plaintiff Amina Ehatun and Sibt Ahmad. 
The other proposed tiikah, for which also preparations 
seem to have been made at the same time, was put off on 
the allegation that Abdul Hafiz was then not of sufficiently 
good character. 

[After further consideration of the circumstances of 
the family and the religion to which Amina Khatun, the 
plaintiff, belonged at the time of the nikah ceremony in 
September, 1917, the judgement continued : — ] 

Having considered the circumstances of the case and 
the probabilities we are of opinion that the Subordinate 
Judge was entitled to find that the plaintiff was a SMa 
before the nikah. We have no doubt that the Subordi- 
nate Judge’s finding on this matter is correct. 

We have, therefore, to apply the SMa law in order 
to ascertain whether this ceremony of marriage, which 
was perfoi’med in September, 1917, is binding on the 
plaintiff. That the ceremony was performed is a matter 
which is not denied. . 

The next matter to be determined is whether at the 
time of the nikah the girl was of full age, that is to say, 
had she attained the age of puberty, . and if she had 
attained that age what would be the effect of her father 
representing her as guardian at the ceremony of nikah? 
There can be no doubt that Qasim Hasan did give sanc- 
tion on behalf of the girl to the marriage, but the Sub- 
ordinate Judge has fouhd that no sanction was obtained 
from the girl herself. There is clear evidence on the 
record that her permission (Izn) was not asked before 
the ceremony was carried through. We have therefore 
to consider what is the Shia law relating to the age of 

51ad. 
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puberty. The Subordinate Judge has stated that in the 
case of Shias the age of puberty begins with menstruation 
and under the Shia law the presumption is that mens- 
truation takes place between the age of nine and ten 
years. There seems to loe no doubt that this is the law 
as laid down in the Sharaya-ul-Islam. We might also 
refer in this connection to a case which was decided by 
their Lordships of the Privy Council in the year 1873, 
the case of Newah Mulka Jehan Sahiha v. Mahomed 
Ushkiirree Khan (1). If, therefore, there were no 
evidence of age in the case it would, under this law, be 
presumed that Musammat Amina Khatun had attained 
the age of puberty long before this nikaJi took place. We 
know the age of the girl definitely. She was, as we have 
said, born on the 24th of November, 1904, and, there- 
fore, she was all but 13 years of age when tlie nikah took 
place. 

The Subordinate Judge has made a careful analysis 
of certain direct evidence bearing upon this point. The 
plaintiff herself, her father, her mother and a hakim 
named Pazal-ur-Eahman, all say that menstruation had 
begun before the year 1917. As against this the defend- 
ants put forward the statement of another hakim named 
Puzail Ahmad. We agree with the Subordinate Judge 
that this man’s evidence is of no value. Over and above 
this all, we think it is in accordance with probabilities 
that the girl should have begun to menstruate before 
September, 1917. There is the authority of works on 
medical jurisprudence. We may refer to the new edition 
of Lyons’ Jurisprudence, edited by Mody, in which it is 
said that the rule in India is that girls begin to menstruate 
between the ages of 12 and 14. Having regard therefore 
to all circumstances, we are of opinion that this girl 
had attained puberty before September, 1917. 

There being no pretence that her consent to the 

marriage was formally asked for before the ceremony 
(1) (1873)’ 26 W. B. (G. B.), 26. ’■ 
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took place, tlie presumption would be tliat the nikali ’.vas 1928 
invalid and does not bind the plaintiff. It was argued, 
however, in the court below and has been argued here 
that although the girl may no|i have given any foi-mal 
consent to this marriage, nevertheless her subsequent 
conduct amounts to evidence that she accepted the mar- 
riage and ought to be deemed a consenting party. In this 
connection the Subordinate Judge has entered upon a 
long discussion regarding the nature of the consent which 
was given by the girl’s father. He has come to the con- 
clusion that Qasim Hasan w^as deceived into agreeing to 
this marriage by a promise made to him by Wazir Ahmad 
that in the event of the marriage taking place half of the 
property which had been given away to Ibn Ahmad would 
be restored to him, Qasim Hasan. We think any dis- 
cussion of this question is really superfluous, because if 
the girl had become adult at the time of the nikah the con- 
sent of her father could not take the place of her ovm 
consent which under the Shia law is essential. 

We have, therefore, to consider w’hether there is 
before us any reliable evidence from which it could 
reasonably be inferred that Amina Khatun assented to this • 
marriage. 

In the plaint it was stated that it w'as only 2| years 
before the suit w’as brought that Amina Khatun came to 
have knowledge that any ceremony of nikah had been 
performed. The Subordinate Judge has disbelieved this 
part of the case and we disbelieve’ it, too. We are quite 
prepared to believe that the girl and her mother remained 
for a few weeks in the house of Wazir Ahmad after this 
nikcdi had taken place and we cannot for a moment 
believe that either the girl or her mother were ignorant 
that such a ceremony had been performed. But while ^ 
we are prepared to go so far, we are not prepared to hold 
that any conduct of the girl can be pointed to so as to 
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justify the conclusion that she ever gave her consent or 
was willing to be married to the first defendant. The fact 
that she and her mother remained or were detained in the 
house of Wazir Ahmad for a fortnight after the ceremony 
took place is no evidence whatever that she was a willing 
party to the marriage. 

Then we are referred to what took place in Allah- 
abad in the month of December, 1917, and January, 
1918. We have already referred to the events of that 
time, and have' stated how it is proved that the plaintiff 
and her mother were brought to Allahabad to the house of 
Ibn Ahmad very much against their will. 

[The judgement, after referring to certain evidence, 
continued : — ] 

Our conclusion is that it is impossible for us to find 
that any conduct of the plaintiff during the period just 
referred to affords any indication of her acceptance of the 
position of being the married wife of Sibt Ahmad. 

We have already pointed out that after February, 
1918, the girl went off with her father to Hyderabad and 
we have no evidence of any conduct during the period 
between her going to Hyderabad .and the time the suit 
was brought which would indicate that she was a con- 
senting party to the marriage. It is true of course that 
the girl did not during this time take any active steps 
for the purpose of repudiating the validity of the nikaJi 
and it has been argued that in view of the great delay in 
bringing the suit the relief sought by her ought to be 
refused, it being within the discretion of the court to 
withhold such relief. On the other hand, there is the 
consideration that the girl all this time was living with 
her father and in the circumstances it is not to be expected 
that she could have taken any action independent of- 
him. 

The letters from Qasim Hasan to his- father written 
from Hyderabad indicate that he was still trying to 
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establish friendly relations between his. father and him- 
self and for that purpose he was representing that the 
plaintiff was being taught the Sunni faith. It w^ould 
in our opinion, have been quite impossible for .this girl 
to have taken any active steps at an earlier stage in 
order to obtain the declaration she is seeking in this suit. 
It is likely enough that the suit was brought after 
Qasim Hasan had quarrelled again with his father and 
had made a wakf of the property to which he claimed to 
be entitled as an heir of his deceased mother. However 
that may be, we are of. opinion that the record does not 
afford any reliable evidence to show that Amina Ivhatun 
was ever willing to marry the' first defendant or has ever 
been willing since the ceremony was performed to ack- 
nowledge that she is lawfully wedded to him. We have 
come therefore to the conclusion that the Subordinate 
Judge’s judgement and decree must be maintained, except 
in one particular now to be noticed'. The Subordinate 
Judge in decreeing the plaintiff’s suit made Wazir 
Ahmad, the guardian ud litem of the first defendant, per- 
sonally liable for the costs of the suit. It is complained 
in the memorandum of appeal that the court below was 
wrong in awarding costs personally against Wazir 
Ahmad. We think effect must be given to this plea. We 
cannot find any authority in the Code of Civil Procedure 
to award costs personally against a guardian ad litem, 
and we may refer in this connection to a decision of the 
Madras High Court, Narasimha Rau v. Lakshmipati 
Rail (1). 

The decree of the court below, therefore, will be 
varied by directing that the costs of the suit will be 
borne by the first defendant. With this modification in 
the decree of the court below we dismiss this appeal with 
costs to the plaintiff respondent. 

. Appeal' dismissed. 

(1) (1881) I. L. B., 3 Mad., 263. 
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Before Mr, Justice Asimorth and Mr, Justice Iqhal Ahmad. 
EAM SAEAN AND another (Plaintiffs) v. ABDUL GHAF- 

FAE AND ANOTHER (DEFENDANTS) 

Civil PfOQedure Code, order XXXI V, rule l--^Mortgage — 
Several mortgages held hy same mortgagee over same 
propertij — Right to sue on the mortgages independently 
of each other. 

Per Iqbal xAhmad, J. : — In view of the provisions of order 
XXXIV, rule 1, of the Code of Civil Procedure it is open to a 
subsequent mortgagee to put his mortgage into suit without 
impleading the prior mortgagee. That being so, it is open 
to a person holding two mortgages over the same property to 
put his second mortgage into suit without claiming to en- 
force his first mortgage, provided he expressly declares his 


intention of reserving his rights as a prior 


mortgagee 


claims to sell the property in enforcement of the second mort- 
gage subject to his rights as a prior mortgagee. 

Per Ashworth, J. : — Where a person holds two mort- 
gages over the same property, he cannot sue on the first mort- 
gage alone without foregoing the second mortgage. He can, 
however, sue and sell on. a second mortgage provided that he 
declares the existence of a first mortgage and has it entered in 
the sale proclamation. If he does not do so, then he must be 
deemed to have foregone the first mortgage. 

Sundar Smgh v. Bholu (1), Mata Din Kasodhan v. 
Kazim Husain (2), and Ram Shankar Lai v. Ganesh Prasad 
(3), referred to. 

The plaintiffs held four mortgages over the same 
property. They put the last mortgage into suit 
and obtained a decree. In suing on the last 
mortgage they disclosed the existence of the pre- 
vious mortgages and prayed for sale of the mortgaged 
property subject to these incumbrances. A decree was 
passed in their favour and in execution thereof the pro- 
perty in dispute along wdth some other property wms sold 


* Second Appeal No. 193R of 1925, from a decree of E. T. Thurston y 
District Jud^e of Bndann, dated the 11th of November, 1925, reversing 
a decree of Rup Kishen Agha, Subordinate Judge of Budaun, dated the 
3Qth of August, 1924. 

CD (1898) T. L. B., 20 All, 322. (2) (1891) I. L. B., 13 All, 432. 

(3) (1907) L D. B., 29 All, 385. 
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and was purchased by defendant No. 2. The plaintiffs i92s 
then brought the present suit for enforcement of one of Ram sara-n 
the earlier mortgages. The trial court held that they abdul 
were entitled to a decree for sale of the projierty pur- 
chased by defendant No. 2 in terms of the relief prayed 
for in the plaint. On appeal the lower appellate court 
agreed with the findings of the trial court on all pointy 
but one. It held that the plaintiffs were not entitled to 
sell the property in dispute a second time in enforcement 
of their prior mortgage, and, therefore, were not entitled 
to get a decree against the contesting defendant (No. 2). 

The court accordingly reversed the decree of the trial 
court and dismissed the plaintiffs’ suit. 

The plaintiffs appealed to the High Court. 

Babu Piari Lai Banerfi and Pandit Narmadeshwar 
Prasad Upadhiya, for the appellants. 

Mr. Akhtar Husain Khan, for the respondents. 

Iqbal Ahmad, J. — This appeal must be allowed and 
■the decision of the trial court must be restored. There is 
nothing in law to prevent a person holding two indepen- 
dent mortgages over the same property from putting the 
subsequent mortgage into suit first and then bringing a 
second suit on the basis of the first mortgage held by him, 
provided that while bringing a suit on the basis of the 
second mortgage he proclaimed the existence of the first 
mortgage over the property mortgaged. If a mort- 
gagee having two mortgages over the same property puts 
the later mortgage into suit and discloses the existence 
of the- first mortgage and obtains a decree on the 
basis of the second mortgage for sale of the property 
subject to the prior mortgage, and that decree is put into- 
execution and the property is sold subject to the prior 
mortgage, the auction-purchaser purchases the property 
subject to the first mortgage, and it is not open to him to 
resist a suit for sale on the basis of the first mortgage on 
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the ground that the property once having been sold in 
Eam Sakan execution of the decree obtained by the mortgagee on 
the basis of the second mortgage is not liable again to be 
sold in execution of the decree obtained on the basis of 
the first mortgage. The proposition of law enunciated 
above finds support from the Full Bench decision of this 
Court in Sundar Singh v. Bholu (1). It is to be noted 
that the observation of the learned Judges in that case, 
that ‘ ‘one thing is quite clear, that the plaintiffs can- 
not sell the property twice over, and they cannot sell 
under the second decree subject to the first’ ’ , can not now 
be held to be good law inasmuch as that observation 
was based on the Pull Bench decision of this Court in 
Mata Din Kasodhan v. Ka.ziin Husain (2), and the bind- 
ing nature of that decision has been taken away by the 
later Full Bench decision of this Court in Ram Shankar 
Lai V. Ganesh Prasad (3). In view of the provisions 
of order XXXFV, rule 1, of the Code of Civil Procedure, it 
cannot be doubted that it is open to a subsequent mortga- 
gee to put his mortgage into suit without impleading the 
jirior mortgagee. That being so, it is open to a person 
holding two mortgages over the same property to put 
his second mortgage into suit without claiming to en- 
force his first mortgage, provided he expressly declares 
his intention of reserving his rights as a prior mortgagee 
and claims to sell the property in enforcement of the 
second mortgage subject to his rights as a prior mort- 
gagee. 

In the suit giving rise to the present appeal it was 
agreed in the courts below that the plaintiff had four 
mortgages over the property in dispute. He put the 
last mortgage into suit and obtained a decree. In suing 
on the last mortgage he had disclosed the existence of 
the previous mortgages and prayed for sale of the pro- 
perty subject to the incumbrances evidenced by those 

il) (189S) I. L. E.,-20 A11..-329. (2) (1891) T. L .E., 13 All., ‘132. 

(3) (1907) I. L. E., .29 All,, 385. 
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mortgages. A decree was eventually passed in liis 1923 
favour and in execution of that decree the property in r^m 
dispute along wilih some other property was sold subject 
to -the prior mortgages. The property in dispute was Ghaff.4e. 
purchased by defendant No. 2 who is the contesting res- 
pondent before us. Then the plaintiff brought the suit iqhai 
giving rise to the present appeal for enforcement of ap 
earlier mortgage held by him. The trial court held that 
* he was entitled to a decree for sale of the property 
purchased by the contesting respondent in terms of the 
reliefs prayed for in the plaint. 



The lower appellate court agreed wuth the findings 
of the trial court on all points except one. It held that 
the plaintiff was not entitled to sell the property in dis- 
pute a second time in enforcement of his prior mortgage 
and as such w^as not entitled to get a decree against the 
contesting respondent. In view" of this finding the low^er 
appellate court reversed the decree -of the trial court and 
dismissed the plaintiff’s suit. 



I have given my reasons for disagreeing with the 
view of law taken by the lower appellate court and for 
agreeing with the trial court in holding that the plaintiff 
is entitled to get a decree for sale of the property pur- 
chased by the contesting respondent and to enforce the 
decree by sale of the property in his hands. 


The other points on which the suit of the plaintiff 
w^as resisted by the contesting respondent in the courts 
below were found against him by both the courts below 
and the findings of those courts have not been assailed 
in arguhient before us. 


The result is that I would allow" the appeal, set aside 
the decree of the low^er appellate court and restore the 
decree of the trial court with costs in all courts. 


'v 
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■ Ashworth, J. :— I concur, but I would like to 
Ram sakan point out the present effect of the decision in Smidar 
abdot Singh v. Bholu (1). That decision was to the following 

Gkaffak. 

“The holder of two independent mortgages over the same 
property, who is not restrained by any covenant in either of 
them, may obtain a decree for sale on each of them in a 
separate suit.” 

It was expressed in the same judgement as an obiter 
dictum that, if two such separate decrees were obtained, 
the decree-holder could not sell the property twice over. 
The reason for the latter opinion was clearly the decision 
in Mata Din Kasodhan v. Kazim Husain (2) that what 
is sold must be the property itself and not the equity 
of redemption. 

The case of Sundar Singh v. Bholu is no longer, 
in my opinion, good authority for holding that the holder 
of two mortgages can sue on his first mortgage without < 
disclosing the second, or even if he discloses the second, 

I can put the property up for sale on the first mortgage 

without foregoing all his rights under the second mort- 
gage. That may have been good law at the time when 
the decision was passed, but it ceases to be good law by 
, reason of the provision of rule 1 of order XXXIV, which 
. while it allows a second mortgagee to sue on his mort- 
gage wdthout joining the first mortgagee as party, on the 
other hand does not allow the first mortgagee to sue 
without joining the second mortgagee. The obiter dic- 
tum no longer holds good. It relied upon Mata Din 
Kasodhan’ s case which has been overruled by the Full 
Bench decision in Ram Shankar Lai v. Ganesh Prasad 
(3). In that decision it is held that the words “mort- 
gaged property,” as used throughout Chapter IV of the 
Transfer of Property Act, means the interest in specific 
immovable property which the mortgagor professes ' to 

(1) (1898) I. L. R., 20 All., 322. (2) (1891) I. L. R., 18 All., 432. 

. ^ (3) (1907) I. L. R., 29 AIL, 385. . 
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ing the first mortgage. In such a case, in my opinion, Ashwonh, j. 
it should be held that he is estopped from pleading that 
what was sold was a mere equity of redemption if he 
allows the sale proclamation to be issued as if the actual 
property and not merely the equity of redemption was 
being sold. In such a case the holder of two mortgages 
suing on the second mortgage occupies a different position 
to the holder of a second mortgage where a different per- 
son is the holder of a first mortgage. In the latter case a 
purchaser is put on his guard to see what property is 
sold. When one person is holder of both the mortgages 
and sells the property under the second mortgage without 
any mention of his owm prior incumbrance, the purchaser 
is entitled to treat the sale proclamation as an assurance 
by the mortgagee that he, the mortgagee, has no prior 
incumbrance over the property. 

The state of the law then appears to me to be this. 

Where a person holds two mortgages over the same pro- 
perty, he cannot sue on the first mortgage alone without 
foregoing the second mortgage. He can, however, sue 
and sell on a second mortgage provided that he declares 
the existence of a first mortgage and has it entered in the 
sale proclamation. If he does not do this, then he must 
be deemed to have foregone the first mortgage. 

By the Court.— The appeal is allowed, the deci- 
sion of the lower appellate court is set aside and that of 
the court of first instance restored. Costs here and in 
the court below will be paid by the defendants to the 
plaintiffs. 
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transfer, whatever that interest may be. It follows that 
the equity of redemption may be sold apart from the 
corporeal property. It is to be observed that none of the 
decisions quoted apply to a case where the holder of two 
mortgages sues on the second’ mortgage without disclos- 
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Before Mr, Justice Stdainmn and Mr. Justice Kendall. . 
QADEI JAHAN 13EGAM (Plaintiff) v. PAZAL AHMAD 
(Defendant,)"^ 

Civil Procedure Code, order XXIII, rules 1 and 3 — ''Lawfyd 
agreement — Compromise effected during pendency of 
appeal before High •Court — Undue influence — Inherent 
powers of High Court. 

A suit by a wife against her husband for recovery of her 
dower-debt was dismissed. Plaintiff appealed to the High 
Court. Pending the appeal, the parties entered into an' 
agreement in pursuance of which a joint application was made • 
to the trial court stating that the parties had agreed that the 
suit should be dismissed and asking that the application for 
compromise should, after due verification, be forwarded to 
the High Court, so that the appeal might be dismissed in 
terms of it. The application, after verification by the plain- 
tiff through the munsarim of the court, w4s sent to the 
High Court, but before any decree could be passed the plain- 
tiff appellant died, and her heirs were brought upon the 
record. 

Held, on objection taken by the respondent that* the 
appeal could not be proceeded with,— (1) that rule 3, and not 
rule 1, of order XXIII, of the Code of Civil Procedure was 
applicable; (2) that the word “lawful” in rule 3 referred to 
agreements which in their very terms or nature were not 
^‘unlawful” and, 'therefore, might include -agreements which 
were voidable at the option of one of the parties on the 
ground of undue influence, coercion or fraud : Hand Lai v. . 
Ram Sarup (1), dissented from; Budhu Mai v. Rup Hour 
(2), and Ala Bakhsh Khan y. Miasm Ali Khan (3), referred 
to; (3) that although it might be open to the Court, under 
section 151 of the Code of Civil Procedure, to refuse to record 
a compromise brought ' about by undue .influence, yet where 
the person said to have been subjected to undue influence did 
not repudiate the compromise in her life time and the deter- 
mination of the question of undue influence would have in- 
volved an elaborate and lengthy inpuiry, the Court did not 

*First Appeal No. 427 of 1924, from a decree of Gauri Prasad, Sub- 
ordinate Judge of Pilibhit, dated the 5th of July, 1924. 

a) (1927) A. L R., Lahore, 546. (2) (1890) P.- R., No. 81, p. 254. 

(B) (1895) P. R., No. 48, p. 203. 
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consider it necessary to exercise its extraordinary powers 1928 
under section 151 of the Code. Sreemati Sabitri Thakurain y. 

Savi (1), and Gapndra Singh v. Durga lG!tnwar (2), referred J.4 h.4n 

to. 

The facts of the case are fully stated in the judge- Ahmad. 
ment of the Court. 

Mr. Haider Mehdi, for the appellant. 

Maulvi Iqhal Ahmad and Mr. Muhammad Husain, 
for the respondent. 

Sblaiman and Kendall, JJ. : — This appeal arises 
out of a suit for recovery of a dower debt brought by 
Musammat Qadri Jahan Begam against her husband 
Sheikh Fazal Ahmad. The suit was dismissed by 'the 
court below on the ground that it was not proved that 
any part of the dower debt was prompt and accordingly 
the suit was premature. An appeal was preferred by 
the wife and was pending in this Court. - Apparently 
some registered document was executed, purporting to be 
a compromise (we are not concerned with’its terms here), 
on the basis of which an application was made to the 
Subordinate Judge, signed by both the parties to this 
appeal, to the effect that they had agreed that the suit 
should be dismissed without any .further adjudication and 
that the parties were to bear their own costs. A request 
was made to the court below that “the said application 
for compromise, after due verification, be forwarded to 
the High Court so that ^the appeal may be dismissed in 
terms of it’’. The learned Subordinate Judge deputed his 
munsarim to get this application for compromise verified- 
by the lady. This was done. He accordingly forwarded 
it together with the verification and his report. Before 
any decree could be passed in terms of it the counsel 
for the appellant intimated that the appellant was dead, 
and asked for time to bring her- heirs on the record. An 

(1). (1926) I. L. E., 6 Pat., 103. (2) (1925) I. L. R., 47 All., 637. 



■ 

750 THE INDIAN LAW REPORTS, [vOL. L. 

application for substitution of naiues was filed, M'hieli was 
QA.EKI ultimately grants by a learned Judge of this Court, and 
Begw 4 the original appellan^’s fatlier and mother were brought 
Eazal 0^^ record in her place in the array of the appellants. 
The learned Judge at the time of passing this order did 
not, however, decide whether they were not bound by 
any compromise which had been entered into by their 
predecessor. 

The learned counsel for the respondent has taken 
a preliminary objection that the present heirs are not 
entitled to continue this appeal. His first contention 
' is that the application in substance was one for the 
withdrawal of the appeal and did not amount to an ad- 
justment or a compromise. We cannot accept this con- 
tention. The application which w^as filed in the court 
I of the Subordinate Judge did not purport to be an appli- 

cation to withdraw the appeal. On the other hand, it 
I expressly mentioned that there was a compromise between 

i the parties under which the appeal was to he dismissed 

® and the parties were to bear their oAvn costs. The case 

therefore undoubtedly falls, not under order XXIII, rule 
1, but under rule 3 of that order. Before a decree can 
be passed in terms of this compromise it is to be proved 
to the satisfaction of this Court that the appeal has heen 
adjusted wholly or in part by a lawful agreement or 
compromise between the parties. The learned advocate 
for the respondent argues that„ inasmuch as the com- 
promise signed by the lady is duly verified, it must he 
assumed that it -was a lawful compromise. We 
are of opinion that the adjustment of the appeal is some- 
thing distinct and independent from the compromise 
being a lawful one. The execution of the application for 
compromise and its due verification before an officer 
appointed by the court below is a proof that the appeal 
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had been adjusted wholly by the parties. That, how- 
ever, does not necessarily show that the adjustment was 
necessarily lawful. 

Order XXIII, rule 3, does not merely say that the 
agreement or compromise should be binding on the 
parties. It speaks of its being “lawful”. The rule is 
imperative and it would be the duty of the court to order 
such agreement or compromise to be recorded unless it 
finds that the compromise is not lawful. 

The affidavit filed on behalf of the appellants sug- 
gests that the lady may have been under the undue 
influence or coercion of the defendant at the time when 
she entered into the compromise. It is not expressly men- 
tioned that any fraud was committed on her, but the 
learned vakil for the appellants contends that the applica- 
tion implies that such fraud was committed. Lastly he 
argues that according to the allegations contained in 
the affidavit she was suffering from death-illness at the 
time and the relinquishment of her dower, which would 
-deprive the heirs of their rights, had the effect of de- 
feating the provisions of the Muhammadan law. 

In our opinion the word “lawful” in order XXIII, 
rule 3, does not merely mean binding or enforceable. 
A contract which is brought about either by undue in- 
fluence, misrepresentation or fraud is, under sections 
19 and 19 A. of the Indian Contract Act, merely voidable 
and not absolutely illegal or unlawful. Section 23 of 
the Act indicates when the consideration or object of an 
agreement is unlawful. These are cases where it is 
forbidden by law or is of such a nature that, if permitted, 
it would defeat the provisions of any law, or is fraudu- 
lent, or involves or implies injury to any person or pro- 
perty, or where the court regards it as immoral or 
opposed to public policy. We think that the word 
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1928 “lawful” in order XXIII, rule 3, refers to agreements 
qabk which in their very terms or nature are not ‘‘unlawful”, 
beX and may therefore include agreements which are void- 

eaz'al option of one of the parties thereto because 

Ahmad, they have been brought about by undue influence, 
coercion or fraud. The learned vakil for the appellant 
has strongly relied upon the case of Nand Lai v. Ram 
Samp (1), where Addison and Agha H.aider, JJ., 
held that where the document was obtained by the 
exercise of undue influence it cannot be said that the 
suit had been adjusted by a lawful agreement or com- 
promise as required by the provisions of order XXIII, 
rule 3, of the Code of Civil Procedure. With great res- 
pect to the learned Judges we are unable to agree with 
their interpretation of the word “lawful” in the rule. 
Their attention ivas apparently not drawn to two earlier 
cases of their own Court, ivhere a contrary opinion had 
been expressed : Budhii Mai v. Rup Kour (2) and Ala 
Bakhsh Khan v. Kasim Ali Khan (3). 

It is, however, possible to take the view that, in- 
dependently of order XXIII, rule 3, the court has 
inherent jurisdiction under section 151 of the Code to 
refuse to record a compromise which has been brought 
about by undue influence : Sreemati Sahitri Thakurain 
V. Savi (4). The majority of the Judges in Gajendra 
Singh v. Durga Kunwar (6), invoked their inherent 
jurisdiction for recording a compromise, independently 
or order- XXIII, rule 3. But where the person who is 
said to have been subjected to undue influence did hot 
repudiate the compromise in her life time and is now dead, 
and the question of the alleged undue influence will in- 
volve an elaborate and lengthy inquiry which cannot 
be satisfactorily made in a summary proceeding, we are 
not bound to exercise any extraordinary discretionary 

(1)* (1927) A. I. B., Lahore, 546. (2) (1890) P. E., No. 81, p. 254. 

(3) (1895) P. E., No. 48, p. 203. (4) a926) I. L. E., 6 Pat.. lOS (128). 
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powers, assuming that such powers exist. This matter i92e 
can best be re-agitated in a separate suit. ■ ' qadei 

The learned vakil for the appellants has next con- Be^m 
tended that under the Muhammadan law a relinquish- 
ment of a debt during marz-ul-maut so as to deprive the 
heirs was unlawful, inasmuch as such a bequest would 
defeat the provisions of the Muhammadan law which 
makes such bequest invalid unless assented to by the ' 
heirs. In our opinion, when the validity of a bequest 
is contingent -upon the consent of the heirs it cannot be 
said that such a bequest is forbidden by the law, or de- 
feats the provisions of any law, nor can it be said that 
it is necessarily void ah initio. It would, therefore, be 
very difficult to hold that this bequest was unlawful 
within the meaning of order XXm, rule 3. Further- 
more, this would necessitate an elaborate inquiry into 
the question whether the deceased was in fact suffering 
from marz-ul-maut at the time, and whether the pro- 
perty bequeathed by her exceeded a one-third share of 
her estate, which matters cannot be conveniently in- 
quired into in these summary proceedings. 

We are further of opinion that the question of the 
relinquishment of the dower does not substantially arise 
in these proceedings. That is contained in a registered 
compromise alleged to have been executed by her, which 
is not before us. The application which has been for- 
warded to this Court by the Subordinate Judge merely 
contains a prayer that the appeal should be dismissed 
and that the parties should bear their own costs. We 
are, therefore, not called upon to consider whether a 
valid relinquishment of the dower debt had been made 
by the lady, or whether such relinquishment is binding 
on her heirs' after her death. The application for com- • 
promise under which the parties agreed that the appeal 
should be dismissed and the parties should bear their 

52ad 
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_ own costs has been duly proved and verified. This shows 
that this appeal at any rate has been wholly adjusted, 
and there is nothing to show that in its nature such a 
compromise was unlawful. 

Under these circumstances we are of opinion that we 
must order that the compromise should be recorded and 
a decree should be passed to the effect that the appeal has 
been compromised and is hereby dismissed. The parties 
will bear their own costs of these proceedings. 

Appeal dismissed. 

Before Mr. Justice Boys and Mr. Justice Ashworth. 

BHOGI EAM (Plaintiff) v . KISHOEI LAL 
(Defendant).* 

Act No. XXVI of 1881 (Negotiable Instruments Act), sec- 
tion 46 — Act No. I of 1872 (Indian Evidence Act), sec- 
tion 92, proviso (3 ) — Promissory ndte — Suit on note— 
Defendant entitled to give evidence of collateral agree- 
ment delaying payment of note. 

There is nothing in law to debar the maker of a promis- 
sory note from pleading as a defence to a suit thereon that 
as a matter of fact the note was given for a special purpose 
and was not payable until the happening of a certain speci- 
fic event whiclj, s5 far 5 had not yet happened. 

Shea Prasad, Ram Prasad v. Qobind Prasad ( 1 ), follow- 
ed. Sri Ram v. Sobha Ram, Gopal Rai ( 2 ), dissented from. 

The facts of this case are stated at some length in 
the judgement -of Bovs, J. 

Sir Tej Bahadur Sapru, Babu Piari Lai Banerji and 
Babu Satish Chandra Das, for the appellant. 

Pandit Shiam Krishna Dar, for the respondent. 

AadiW?“4.w?®«’t^T ^ of Shawstil Hasan, 

reveitw Muttra, dated the 4th of September, 1926, 

(1) (1927) I. L. R., 49 All., 464. (2) (1922) 1. L. E., 44 All., 621. 
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Bovs, J. — This appeal arises out of a decree of the i928 
lower appellate court, setting aside the decree of the trial ~ Bhogi 
court allowing the plaintiff’s claim on a promissory note. 

The suit of the plaintiff was, a simple one on a promissory 
note. The answer of the defendant, however, disclosed 
other dealings; and it has been found by both courts 
that the plaintiff’s denials of those dealings were false > 

The language used throughout,, and particularly in 
the judgement of the lower appellate- court, has not been 
as clear as it might well have been, and a more detailed 
•statement of the pleadings and the findings is necessary 
than is usually the case in such suits. The defendant 
pleaded : — ■ 

(a) (Further plea No. 2) That he, the defendant, 
used to hand over “gur”, sugar and grain to 
the plaintiff' to be sold on account of the de- 
fendant. 

(h) (Further plea No. 2) That pending the sale 
and recovery of the price of the goods plain- 
tiff used to advance to the defendant sums of 
money bearing interest, 

(i) “ on the security of the goods and 

(ii) “ for the further satisfaction ” of the 
plaintiff defendant used to execute pro- 
missory notes* for the sums advanced. 

(c) (Further plea No. 2) That the money receiv- 
ed by the plaintiff from the sale of the goods 
was to be deducted as received from the debt 
due by the defendant. 

• So far, I find this pleg.ding of the defendant to be 
-quite simple and straightforward. Tn the accounting 
Between them the amounts received by the plaintiff on 
sale of the goods w^ere to be entered on the credit side to 
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the defendant, and the amounts advanced to the defend- 
ant were to be entered on the debit side against the de- 
fendant. 

The entry of one such sum on the debit side is illus- 
trated in further pleas Nos. 3 and 4 in the written state- 
ment, and is as follows : — 

• “ Es. 1,001, Ptis Badi 6, Sambat 1979, ruqqa one, 
interest at Ee 1 per cent. ”. 

This appears to me to offer no difficulty. It is mere- 
ly a convenient brief way of entering that on the date in 
question the defendant received Es. 1,001, the sum in 
connection with which he wrote a '‘niqqa” of that date. 

The pleading of the defendant continues (further 
pleas Nos. 5 and 6) : — 

(d) That subsequently an account (this is Ex. A) 
was struck between the parties on Knar Badi 
9, Sambat 1980, in which defendant was 
found to owe on the balance Es. 963-8. 

(e) That in arriving at this balance the amount 

of Es. 1,526 (which is in dispute in the pre- 
sent suit and which he had received in ad- 
vance upon the security of the goods and in 
regard to which he had for the further satis- 
faction of the plaintiff executed the ruqqa in 
suit) was debited against him. 

(/) That (further pleas Nos. 7, 8 and 9) subse- 
quent to the settling of the last-mentioned ac- 
count the plaintiff had carried out further 
sales for the defendant, but he had not yet 
furnished any account. 

Whether these pleadings of the defendant were es- 
tablished by him was a matter for determination in the 
suit, but on a careful reading of the whole written state- 
ment I find the pleas in their entirety quite straightfor- 
ward. They amount to : “ The promissory notes which 
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I gave were only for further security, if the security of isas 
the goods proved insufficient. In evidence of that I show bhogi 
that the amounts represented by the promissory notes 
have been debited against me and with a clear reference 
to the promissory notes in accounts which were declared- 
ly accounts of the ■malpeta (goods in security) transac- Boys, J. 
tions ” (see the heading to the account set out in further 
pleas Nos. 3 and 4). I do not think the issues in the trial 
•court were happily framed, but that would not be mate- 
rial at this stage if in truth there has been clear under- 
standing as to what were the points in issue and there has 
been a finding or findings on those points. 

The trial court believed the whole of the defendant’s 
story as to the “ sale of grain ’’ transactions between the 
parties and the account taken between them and that the 
plaintiff was concealing his account-books. But the 
learned Munsif held that the promissory note and the 
taking of the Es. 1,525 was an entirely independent trans- 
action. The only reason given by hiin for so holding is 
that he thought that the defendant would not be so foolish 
as to give an additional documentary security where the 
goods were also security, wholly ignoring that the goods 
might not be good enough security to make the plaintiff 
feel at ease in advancing the whole amount, and that it 
would be the plaintiff who would demand the further se- 
curity. All he has to say about the plaintiff withholding 
his account-books is that he is doing so ‘ ‘ for reasons best 
known to himself ”. 

The lower appellate court, agreeing with the trial 
court’s findings on all the preliminary points and differ- 
ing from its final finding, held— • 

(a) that the plaintiff’s denials of grain transac- 
tions were false; 

(h) that Exhibit A (the account including this 
matter of Es. 1,525, to which I have referred) 
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“ shows that this transaction was intended 
- by the parties to be included in the accounts” ; 

(c) that the balance due to the plaintiff 3n the 
last taking of account was Es. 963-8; 

(d) that no final account having been taken, no 
decree for a balance could be passed; 

(e) that the suit in its present form is not main- 
tainable. 

Here again the conclusions might have been more 
happily expressed, but I think that the conclusions — 

(1) that “ this transaction ” (which can only 
mean the giving by the plaintiff of Es. 1,525 

■ to the defendant) ‘‘was intended by the 
parties to be included in the account’ ’ (which 
can only mean the accounts of the grain tran- 
sactions, for there is no question of any other 
accounts) ; 

(2) that the last balance of account taken, alleged 

f by the defendant, was proved; 

(3) that no final balance of account had been 
taken; and 

(4) that the present claim was not maintainable, 
can only be taken as a finding of all points in the defen- 
dant’s favour that the giving of Es. 1,525 was part of 
the grain transactions and the promissory note was only 
intended to be a further security, if on taking the accounts 
of the grain transactions a balance was due against the 
defendant which he failed to pay. 

The only question which remains, but which ap- 
pears never to have been specifically raised by the plain- 
tiff in the courts below, is whether the defendant could, 
in view of section 92 of the Evidence Act, be allowed 
to go outside the promissory note. I think he clearly 
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.iould, in view of proviso (3) to that section. The defend- 1928 
ant was entitled to prove (and did prove, as I interpret 
the pleadings and the finding of the lower appellate court) 
a separate oral agreement that a condition precedent to Eishom Lai^ 
the attaching of any obligation to the contract evidenced 
by the promissory note was that there should not be any 
obligation attaching under it unless there was a final 
balance of account on the grain transactions against the 
defendant which he failed to pay. 

I have no hesitation in accepting the decision in 
Slieo Prasad, Ram Prasad v. Gobind Prasad (1), in pre- 
ference to the decision in Sri Ram v. Sohha Ram, Gopal 
Rai (2), which latter, to me unaccountably, failed to 
consider the third proviso to section 92 of- the Evidence 
Act. 

I would dismiss the appeal with costs. 

Ashworth, J. — concur. In this case the plain- 
tiff Bhogi Earn, who is appellant in this Court, sued 
the defendant respondent Kishori Lai for recovery of 
Ks. 2,000 on the basis of a pro-note, dated the 12th of 
January, 1923, executed by the defendant in favour of 
the plaintiff. The defence was in effect that the pro- 
missory note had been delivered for a special purpose 
only, namely, as “ a continuing security to meet the 
running balance from time to time that might be due 
on an account between the parties as merchant (i.e.,,the 
defendant) and as comrfiission agent (the plaintiff), 
which running account included advances on the goods 
before realization of the price.” In other words, where- 
as the plaintiff maintained that the note was delivered as 
security for a particular advance, the defendant main- 
tained that it was delivered as security for the balance 
of the running account which might be found due when 
the accounting between the parties came to an end either 

(1) (1927) I. L. R., 49 All., 464. (2) (1922) I. L. R., 44 AIL, 521 
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by discontinuance of mutual business or by either party 
desiring the account to be settled up. 

The trial court found -against the defendant on the 
ground that delivery was absolute for the purpose of 
securing the particular amount mentioned in the pro- 
Ashworth, j. j3iiggQj.y jjQte and advanced that very day and was not 
a delivery merely for the purpose of securing any 
balance that might be found on the running account. 
In appeal the Subordinate Judge held otherwise. He 
believed the oral evidence of the defendant in preference 
to that of the plaintiff because the former evidence was 
supported by the fact that the plaintiff’s son had been 
a party to the entry of this sum in a statement of the 
running account and also because the plaintiff and his 
son. had in his opinion made some untrue statements 
which detracted from their credibility generally. Now 
in this second appeal it is not open to us to go behind 
a finding of fact in support of which there was some evi- 
dence on which a court could reasonably act in coming 
to a decision. I hold that the evidence mentioned was 
such evidence. It is, therefore, not open to this Court 
to consider whether it would have come to the same de- 
cision on the evidence. Tor instance, if it had been 
open to me to come to a decision on the evidence I should 
have been struck by the fact that this note was drawn 
up for the precise amount lent on the particular date 
and not for a round figure. There could be no probabi- 
lity of a balance of account coming to this particular 
sum and so the fact that the sum entered in the note 
was exactly the same as the advance would be an argu- 
ment in favour of the plaintiff. On the other hand, it 
appears that the plaintiff’s son might reasonably be 
regarded as the plaintiff’s agent acting under the plain- 
tiff s express or general instructions. The incorporation, 
therefore, by the plaintiff’s son of the sum entered in the 
note in the running account (although it may have 
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amounted only to an offer to receive payment by incor- 
poration) was a fact that might be invoked in favom- of — — ^ 
the defendant as supporting his plea. The case is ex- 
tremely similar to the case, In re Boys (1), which case^^^^^ ^ 
indeed was the basis of the illustration 8 appended to 
section 21 of the English Bills of Exchange Act, VIII 
of 1882, a section equivalent’ to section 46 of the Indian 
Negotiable Instruments Act. In that case Lord Eomilly 
decided against the contention that the promissory note 
was given to secure the payment of the balance and not 
to secure the payment of the advance, and made great 
point of the fact that the amount in the promissory note 
was the same as the joint amount of two advances made 
just before the execution of the note. On the other 
hand, in that case there does not appear to have been 
any evidence that the amount was ever incorporated in 
the running account at a subsequent date. Although, 
therefore, if I had been deciding the case myself, I 
might have been disposed to decide it on the evidence in 
the opposite way, yet I am unable to say that, there being 
a finding of fact of the lower appellate court the other 
Yvay, there is sufficient reason for interfering with that 
finding. 

The question whether delivery of a promissory note 
as between the person making that note and the payee 
can be regarded as conditional or for a special purpose 
‘■only, within the language of section 46, paragraph 3, of 
Ihe Negotiable Instruments Act of 1881, depneds upon 
the construction we place upon the words “ as between 
•such parties and any holder of the instrument other than 
a holder in due course.” These words are capable ol 
iwo constructions. One construction would involve para- 
phrasing these words as follows : — 

“ As between either the maker of the note or the payee 
■ of the note dr the endorser of the note or the endorsee of the 
( 1 ) (1870) L. E., 10 Eq., 467. 
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1928 note and any holder of the instrument other than a holder 

Bhoqi course.” 

Bam 

». The other construction would involve paraphrasinff 

Eishoei Dili. J.1, XU » 

them thus . 

“ As between the maker and the payee or the endorser 
s wort , j- endorsee or the endorsee and any holder other than 

a holder in due course or as between any one of such parties 
and any other.” 

The ambiguity of the language of section 46 of the 
Negotiable Instruments. Act was noticed when the 
English Bills of Exchange Act was drafted a year later 
and was avoided by substituting for_ the language of 
section 46 the following : — 

“ As between immediate parties and as regards a 
remote party.” 

It is improbable, especially having regard to the 
fact that there was one draftsman both of the English 
and the Indian Acts (namely M. D. Chalmers), that any 
difference in law w^as intended. So I would select the 
second meaning. In favour of selecting the alterna- 
tive meaning there is only the fact that the American 
writer, .John W. Daniel, in his treatise on the law of 
Negotiable Instruments published in 1876, has express- 
ed the opinion that ” a bill or note cannot be shown to 
have been delivered to the promisee as an escrow, for 
the evidence would be repugnant to the Act see* 
volume I, page 54. But this view of the matter does 
not appear to have been adopted in any English deci- 
sions. On the contrary, the decisions in England clearly 
show that, although a promise to pay may be stated in 
the note to be unconditional and upon demand, the 
^ maker of the note may prove that he only delivered it 
upon terms inconsistent with payment being uncondi- 
tional and upon demand. This is actually no exception 
to section 92 of the Evidence Act. That section refers 
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to documents which' operate by reason merely of signa- i928 
ture. See section 2 (12) of the Indian Stamp Act 11 of " bhooi 
1889. A promissory note, because it is a negotiable ■ 

instrument and thus partakes of the nature of currency, 
before it can operate must not only be signed but also 
delivered (see section 46 of the Negotiable Instruments 
Act). A man may say “ The promissory note that 
I signed I do not choose to deliver, but I will deliver it 
on the condition that the note is only used upon the ful- 
filment of a certain condition (i.e., something which ‘ 
may or may not occur but not which must occur) or for 
special purpose (which purpose may, however, involve 
postponement of its operation)”. There is thus a dis- 
tinction between a note of which delivery is conditional 
and a note of which delivery is for a special purpose. 

Mere postponement of operation will not operate as a 
condition, but it may operate because the special purpose 
involves postponement. Thus we have a case where 
delivery was on the condition that the note 'was not to 
operate until a man’s death, see Woodhridge V; Spooner 
(1). This condition was held not to be enforceable as 
it- was mere postponement. 

The decision in Sheo Prasad, Ram Prasad v. Go- 
hind Prasad (2) to the effect that evidence is admissible 
to prove that delivery of a note is conditional on the note 
only being used as collateral security for a balance on a 
running account appears to me correct and the decision 
in Sri Ram v.' Sohha Ramf Gopal Rai' (3), wrong. Sec- 
tion 46 of the Negotiable Instruments Act, being a special 
provision applicable to negotiable instruments (which 
require delivery), governs the matter and not section 92, 
proviso (3), which is a general section _applicable to deeds 
completed by signature. The latter ruling was' wrong, 

I hold, because it failed to invoke section 46 of the Nego- 

(1) (1819) 3 B. & Aid., 233. (2) (1927) I. Ir. E., 49 AIL, 464. 

(3) (1922) 1. L. E., 44 All., 521. 
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tiable Instruments Act and not because it failed to in- 

Bhosi vote section, 92, proviso (3), of the Evidence Act. 

Eam 

M Lai, There is no question in this case of the money due 
‘under the promissory note having been discharged; for 
there was no evidence that a balance of the account in- 
corporating this liability was ever struck. The only evi- 
dence was that the amount was entered in an account 
from which a balance might at a future date be struck. 

By the .Court. — The appeal is dismissed with 
costs. 

Appeal dismissed. 


REVISIONAL CIVIL. 


Before Mr. Jicstice Dalai. 

1928 AJUDHIA PEASAD (Plaintiff) v . EIKHNATH 

(Defendant).* 

Act No. X of 1923 (Indian Paper Currency Act), section 25— 
Promissory note — Note framed as payable to lender or 
order not within the prohibition of the Act. 

Held, that a document whicli consisted of a promissory 
note and a receipt, and in the latter the promissory note was 
described as “indultalab” meaning “on demand”, and in the 
note the words were that the money would be paid “ on de- 
mand to him, that is, to the lender, or to whomever he orders 
it to be paid”, was not obnoxious to the provisions of section 
26 of the Indian Paper Currency Act, 1923. Chidambaram 
Chettiar v. Ayyasawmi Thevan (1) and Jetha Parkha v. Ram- 
chandra Vithoba (2), referred to. 

The facts of this case sufficiently appear from the 
judgement of the Court. 

Munshi Bhagwati Shankar, for the applicant. 

The opposite party was not represented. 


*Civil Revision No. 12 of 1928. 

(1) (1916) I. L. R., 40 Mad., 686. (2) (1892) I. L. R., 16 Bom., 689. 
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Dalal, .J. — It is unfortunate that the opposite 
party was not represented, but the Court had the advan- 
tage of very valuable argument addressed to it by Mr. 
Bhagioati Shankar. He has placed a printed note before 
the Court and carefully explained how the words therein 
cannot be said to offend against the provisions of section 
25 of the Indian Paper Currency Act (X of 1923), which 
replaced previous similar Acts which dated back from 
1871 down. What section 25 of the Indian Paper Cur- 
rency Act prohibits is this — 

“No person in British India shall draw, accept, make 
or issue any bill of exchange, hundi, promissory note or en- 
gagement for the payment of money payable to bearer on 
demand .... of any such person.’’ 

The document in suit consists of a promissory note 
and a receipt. In the receipt the promissory note is 
described as “indultalah” , meaning “on demand”. In 
the note itself the words are that the money would be 
paid “ mangne par unko ya jisko ' woh dilwaen unke 
hukam par ” (on demand to him, that is, to the lender, 
or to whomever he orders it to be paid). There are no . 
words here to imply' that the money was payable to bearer 
on demand. In the ruling quoted by the lower court, 
Ghidamharam Ghettiar v. Ayyasaioini Thevan (1), the 
point of offence is detailed by Ivrishnan, J., at page 588. 
In the note which was before their Lordships there was 
an additional word that the note was payable to bearer. 
The argument there was that the note was payable tO’ 
a person or to his order as well. And on this argument 
the learned Judge observed as follows : — 

“ It was further argued that the note in suit did not fall 
within section 26 of Act No. II of 1910” (corresponding sec- 
tion 25 of the present Act of 1923) “as it was a note payable, 
not only to bearer, but to a person or his order also. This 
addition can make no difference, as the not# is still a note 

payable to bearer on demand.” ■ 

(1) (1926) I. L. R., 40 Mad., 685. 
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It is clear that in the Judge’s opinion if the words 
“ payable to bearer ” had not existed, a note payable 
to a person or his order would not have offended against 
the provisions of the Indian Paper Currency Act. The 
judgement of Parran, J. , in J etha Parkha v. Bamchand- 
ra Vithoha (1) is a valuable contribution to the law on 
the subject. Here the note was payable to owner on de- 
mand. The learned Judge pointed out that the provi- 
sions in the Indian Paper Currency Act follow the word- 
ing of the English Bank Charter Act, which was subse- 
quently explained by Stat. 17 and 18 Viet., c. 83, seo 
tion II. The explanation was that promissory notes 
which shall entitle, or be intended to entitle, the bearer 
or holder thereof without endorsement to the payment of 

any sum of money on demand shall be deemed 

to be notes within the meaning of the English Bank 
Charter Act. The Indian Paper Currency Act has not 
been so explained, but the same interpretation should be 
given to its words. The real test, therefore, is whether 
the promissory note in suit is payable to any person who 
may be in possession thereof. "Will the bearer of this 
note without any endorsement have a right to be paid 
the money due on the note? According to the wording 
•of the note he certainly would not. The demand has to 
be made by the lender himself, or someone to whom he 
may order payment. Without endorsement to a parti- 
cular person the note will not be payable to the bearer 
thereof. I am therefore of opinion that the lower court 
was wrong in holding the note to be illegal and void. 

I set aside the decree of the trial court and remand 
the suit to it for a trial on the merits. Costs here and 
heretofore shall abide the result. 

Application allowed. 
^ a) a892) I. L. R., 16 Bom., 689. - 
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Before Mr. Justice Mukerji and Mr. Justice Sen. 

SOHAlSr BIBI (Judgement-debtor) v. BAIJNATH DAS 
AND OTHERS ‘ (Decree-holders).* 

€ivil Procedure Code, section 14:4:, order XLV, rule 15— 
Application for restitution as a necessary consequence 
of ^ an order of His Majesty in Council — Limitation — 
Act No. IX of 1908 {Indian Limitation Act), schedule 
I, article 183 — Accidental misdescription of court to which 
order transmitted for execution — Jurisdiction. 

Where an application is made to obtain restitution as 
the necessary result of an order of His Majesty in= Council, 
that application must be taken as one to enforce” an order 
in Council and will be governed by article 183, and not by 
the general article 181 of the Indian Limitation Act, 1908. 

Baijnath Das v. Balmakund (1), and Brij Lai v. Damodar 
Das (2) , referred to. 

In the case of an application under order XLV,' rule 
16, of the Code of Civil Procedure made within 12 years 
from . the date of the order of the Privy Council, the 
fact that by inadvertence the papers were directed to be sent 
to a wrong court would not amount to an illegality such as 
would either vitiate the proceedings or deprive the court,- 
to which the papers were intended to be sent down, of its 
jurisdiction to proceed with the execution of the decree of 
the Privy Council. 

The facts of this case were as follows : — 

The appellant Sohan Bibi instituted a suit in the 
•court of the Judge of Small Causes at Benares, exercising 
the powers of a Subordinate Judge, against several per- 
sons, to obtain a declaration that a certain compromise 
‘entered into in a certain case, the decree that followed 
the compromise and the transfer of property that was to 
take place in pursuance of the' compromise, were not 
binding on her. The suit was transferred Jjo the court of 

• *Eirst Appeal No. 87 of 1927, from a decree of Harmman Prasad 
Werma, Subordinate Judge of Benares, dated the 19th of January 1927. 

(1) (1924) I, li. R., 47 All., 98. (2) (1922) I. L. R., 44 AIL, 555. 
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1928 the District Judge of Benares and was' decided by him. 
soHAN The District Judge dismissed the suit. The plaintiff 
appealed and the decree of the court below was set aside 
and the suit was remanded for trial on the merits. The 
District Judge again dismissed the suit and, on appeal, 
this Court set aside the decree of the learned Judge and 
, decreed the suit in part. . There was an appeal to the 

Privy Council by the defendants and it was successful. 
The Privy Council decree was passed on the 14th of May, 
1914. In the meanwhile, Musammat Sohan Bibi, as 
the successful litigant in India, had executed her decree 
and had realized all the costs that had been decreed to 
her. 


On the 9th of May, 1917, the defendants made an 
application to this Court, purporting to be one under 
order XLV, rule 15, of the Code of Civil Procedure, 
asking this Court to transmit a copy of the order of His 
Majesty in Council to the court of first instance for exe- 
cution. In that application they also prayed that a 
sum of Es. 735-6, being costs incurred in India, on 
' account of the Privy Council appeal, should also be 

'' ■ allowed to be recovered by them. On . the 10th of 

January, 1918, two, learned Judges of this Court passed 
the following order ; — 

“Let the order of His Majesty in Council be sent down 
to the Small Causes Court Judge at Benares with powers of a 
Subordinate Judge, for execution according to law and let the 
amount taxed by this Court be certified to the court below.’' 

Long after this order had been made, on the 22nd 
of February, 1926, the respondents made the application' 
out of which this appeal has arisen for execution of the 
** Privy Council decree and for recovery of such moneys as 

the appellant had realized under the decree that stood 
in her favour, to the District Judge of Benares. The 
District Judgetirdered, on the 5th of May, 1926, that the 
, execution case be transferred to the Subordinate Judge’ 
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(Judge, Small Causes Court, exercising powers of Sub- i928 
ordinate Judge) for execution. Exception was taken to soh.«,- 
tbe execution, but the Subordinate Judge rejected the ob- 
jections of the appellant and ordered the execution to 
proceed. The judgement-debtor appealed to the High 
Court. 

Dr. Kailas Nath Katju, Babu Piari Lai Banerji and 
Munshi Harnandan Prasad, for the appellant. 

Munshi ZawZa Kant Varma and Pandit Brajmohan 
l.n\l Dave, for the respondents. 

The judgement of Mukerji, J., after setting out 
the facts as above, thus continued : — 

In this Court two points have been taken. The 
first point is that so far as the application was for res- 
titution of costs recovered by Sohan Bibi, the application 
was covered by article 181 of the Limitation Act and the 
application before the District Judge, having been made 
more than three years after the order of His Majesty in 
Council, was barred by limitation. The second point • 
is that the court which had jurisdiction to execute the 
order in Council of His Majesty was the court of the 
District Judge of Benares, and that court, not having 
been authorized by this Court, in its order, dated the 10th 
of January, 1918, could not entertain the application 
and could not transfer it to the Subordinate Judge. 

In my opinion, none of these pleas ought to prevail. 

So far as the application for restitution goes, the appli- 
cation, in my opinion, is one “to enforce an order of 
His Majesty in Council” within the meaning of 
article 183 of the first schedule to the Limitation Act, 
and 12 years’ rule would apply. It has been much de- 
bated whether an application for restitution, within the 
meaning of section 144 of the Code of Civil Procedure is 
an application for execution of the decree or not. Ifi 
my opinion the same answer cannot he given to this 

53ad. 
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question under all circumstances. For example, for 
purposes of court fee in an appeal, an applicatiofi. for 
restitution may not be treated as one for execution — 
Vide Baijnath Das v. Balmakund (1). I do not express 
any opinion whatsoever as to the correctness or otherwise 
of this case. All that I want to point out is this. The 
same answer may not be given when the question has 
to be looked at from different points of view. In this 
case, the question is whether article 183 should applj 
or article 181 of the Indian Limitation Act, 1908. 
Article 181 applies when there is no other article which 
may be applied. Article 182 applies to the “execm 
tion” of a decree. Article 183 applies where the appli- 
cant wants “to enforce” an order of His Majesty in 
Council. It appears to me that the legislature did not 
mean to express the same idea by the use of different . 
words. (See Craies on Statute Law, third edition, 
1923, pp. 87 and 88.) The word “enforce” ought to 
have a much larger meaning than the word “execu- 
tion.” It is not necessary to inquire why, for the exe- 
cution of a Privy Council judgement, the period of 12 
years has been allowed, whereas .for the execution of a 
judgment passed in this country the much smaller 
period of three years has been allowed. But, whatever 
may be the reason, the reason which induced the legis- 
lature to give a longer period in the case of execution of 
Privy Council judgements is likely to have induced them 
to give the same long period in the case of restitution. 
Section 144 of the Code of Civil Procedure is not a rule 
of substantive law. . The right to refund, or restitution, 
would exist in spite of the said section. It lays down 
merely the procedure. I need not therefore decide 



whether, generally, an application for restitution is an 
application for execution of the decree passed by the 

(1) (1924) I. L. B., 47 All., 98. 
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court of appeal. It is enougli for my purposes to hold 
and I do hold that, where an application is made to Sohan 
obtain restitution as the necessary result of the order of 
'His Majesty in Council, that application is to be taken 
as one to “enforce” an order in Council and must be 
governed by article 183 and not by the "general and j 

omnibus article 181. The same view was taken in the I 

case of Brij Lai v. Damodar Das (1) by Ryves, J. I 

Coming to the second point, the matter stands thus. i 

The respondents in their application said that their • 

application with a copy of the order of His Majesty 
in Council should be transmitted to “the court of first 
instance.” This Court said that the papers should be 
transmitted for execution “in accordance with law.” 

It was not necessary for this Court to indicate by name 
the court to which the papers were to be sent. The 
words “Judge of Small Cause Court exercising the I 

powers of a Subordinate Judge” were entirely uimecesr 
sary and were used merely because of the misapprehen- 
sion that the court which decided the case originally 
was that court. • I have already stated that the suit was 
actually instituted in the court of the officer aforesaid. 

* The mistake in the judgement of this Court was there- 
fore in the nature of a mere slip. It is a fact that in 
spite of all search made, no trace of the papers which 
were ordered to be sent down by this Court was found in 
the court of the learned Subordinate Judge. We must take 
it that the papers were in order and were sent down. 

As they were not found in the court of the Subordinate 
Judge, they were probably sent to the District Judge. 

Owing to the lapse of time, the papers may have been 
weeded out. In any case,' we find. that the application 
to this Court was in order. The application to the 
court of the District Judge was to the right court. 

(1) a922) I.' L. E., 44 All., 655. 
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Then we find that this Court did make an order trans- 
mitting the order of His Majesty in Council to be exe- 
cuted “in accordance with law.” There is nothing to 
indicate that this Court had any particular object in 
view in sending the case to a court different from the 
trial courf. In the circumstances, the misdescription 
of the court which was to execute the decree was merely 
in the nature of a slip and did not, in my opinion, affect 
the jurisdiction of the District Judge to execute the 
decree. 

A third point was taken that the respondents were 
not entitled to any interest; but they are not claiming 
any interest in pursuance of any order of His Majesty in 
Council. They are claiming interest on the money 
which was realized from them, by the unsuccessful 
appellant, while the decree stood in her favour. To this 
interest they are clearly entitled under section 144 of 
the Code of Civil Procedure. 

• In the result, I would disiniss the appeal with costs. 

Sen, J., [after re-stating the facts in full] ; — 

I am in- entire agreement with my learned brother 
that this Court intended to transmit the papers to the 
original court, viz., the court of the District Judge of 
Benares, along with the certified copy of the decree which 
accompanied the application dated the 9th of May, 1917, 
and it was a mere slip that the “Small Causes Court of 
Benares” was mentioned in the said order, whereas the 
Court indubitably intended, to mean “the court of 
the learned District Judge of Benares.” Where a mis- 
description of this character has by a mere slip or acci- 
dental error crept its way into the order of the Court, 
this does not amount to an illegality calculated either to 
vitiate the proceedings or to deprive the court to which 
the papers were intended to be sent down, of the jurisdic- 
tion to proceed with the execution of the decree of the 
Privy Council. I hold, therefore, that the application 
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dated the 22nd of February, 1926, made to the learned 
District Judge of Benares was an application in ac- 
cordance with the provisions of order XLV, rule 15, of 
the Code and the said application having been made with- 
in 12 years from the date of the order of His Majesty in 
Council, dated the 14th of May, 1914, is an application 
within time and that article 183 of the Limitation Act 
governs the application for the execution of the decree 
for costs passed by His Magesty in Council. 

It appears that on the. 2nd of February, 1912, the 
appellants realized from the respondents the sum of 
Bs: 2,710-11-4 in execution of the decree which then 
subsisted in their favour. In the present application they 
claim the recovery of that amount together with interest 
at 6 per cent, from the 2nd of February, 1912. The 
court below has allowed the decree to be executed as 
regards these two sums. It is contended before me that 
the application for restitution is a substantive application 
under section 144 of the Code of Civil Procedure. That 
section provides : — 

“Where and in so far as a decree is varied or reversed, 
die court of first instance shall, on the application of any 
party entitled to any benefit by way of restitution or other- 
wise, cause such restitution to be made as will, so far as may 
be, place the parties in the position which they would have 
occupied but for such decree or such part thereof as has been 
varied or reversed; and, for this purpose, the court may make 
any orders, including orders for the refund of costs and for the 
payment of interest, damages, compensation and mesne 
. profits, which are properly consequential on such variation 
or reversal.” 

The order of the Privy Council did not contain any 
directions for the restitution of the sums of money re- 
covered by the judgement-debtors appellants in the pre- 
vious execution proceedings or for the payment of the said 
sum with interest at certain rate. It is not controverted. 
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and indeed it cannot be disputed, that the right of resti- 
tution is a right which logically follows from the right 
accruing to a party in whose favour a decree has been 
passed by the Privy Council reversing the decree of the 
High Court, and the said right is one which is conse- 
quential upon the reversal of the decree of the High Court. 
The question which arises in the case is, which is the 
article of the Limitation Act which should be applicable 
to an application for restitution under section 144 of the 
Code of Civil Procedure? Is it article 181 or article 183? 
Article 183 of the Limitation Act provides that the period 
of limitation is 12. years to enforce an order of His. 
Majesty "in Council, from the date when the right to 
enforce the order accrues to some person capable of re- 
alizing the right, whereas the right to restitution springs, 
from and is the logical consequence of the order of the 
Privy Council reversing the decree of the High Court. 
The application for restitution cannot be treated as an 
application to enforce the order of the Privy Council. 
The word “enforce” does not mean any thing more or 
any thing less than the right to compel the observance of 
a certain order. Even assuming that the word “en- 
force” is more comprehensive than the word “execute”,, 
what is sought to be enforced is the order and we have 
got to look to the order to see as to whether that order 
itself is comprehensive enough to include restitution. 
I consider that article 183 of the Limitation Act is not 
applicable to an application for restitution under section 
144, and if article 183 does not govern the application, 
article 181 being the omnibus or the residuary article is 
applicable to the case, and if article 181 applies, the claim 
for the restitution of Bs. 2,710-11-4 together with interest 
is barred by time. Whatever my individual views on the 
point may be, I sm bound by the ruling of this Court 
reported in Brij Lai v. Damodar Das (1), decided by 

(1) (1922) I. L. E., 44 All., 565. 
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Mr. Justice Walsh and Mr. Justice Eyves, who, dealing 
with this question, observed as follows ; — Soms 

“Mr. Justice Stuart, in a previous matter which came 
before him by way of first appeal in May of last year (the 
case in Madhusudan Das v. Brij Lai, 61 I. C., 806), held 
that the application was one justified by the provisions of 
section 144, and, inasmuch as its only authority was derived Sen, J. 
from the final decree of the Privy Council, it came within 
the expression used in article 183 of the Limitation Act, . * 
as being an apphcation to enforce an order of His- Majesty in 
Council. The words which we have just quoted are clearly 
capable of being read so as to cover an application of this kind, 
which is in substance one to enforce a. decree of the Privy 
Council which restored the parties to the position they were 
in before the High Court interfered. We think the only 
logical course to take, whatever academic view one might 
take as a matter of construction in the interpretation of these 
somewhat difficult provisions, is to follow the view taken by 
Mr. Justice Stuart in the case of Madhusudan Das v. . 

Brij Lai.” 

As I Have said above, it may be questionable as to 
whether tbe canons of logic could always be safely im- 
ported in construing the plain language of any rule or 
section of a statute. In its plain reading, the article 183 
or order XLY, rule 15, does not seem to present any 
difficulties. A substantive right is capable of being en- 
forced in a particular way. Section 144 of the Code of 
Civil Procedure points out the forum in which the right 
has got to be enforced and it prescribes a particular line 
of procedure. That section appears to be independent of* 
the provisions of order XLV, rule 15, and cannot be 
said to be a resultant of section 144 of the Code, but, as 
I have indicated above, I am bound by the ruling of a 
Divisional Bench of this Court in Brij Lai y. Damodar 
Das (1), and from that standpoint it must be held that 
article 183 is the article applicable to the present case and 
consequently the claim as to the restitution of the de- 
posited sum .of money is not time-barred. 

(1) (1922) I. L. E.; 44 All., 655. 
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Although the decree of the Privy Council does not * 
allow any interest at the rate of 6 per cent, on the amount 
of costs allowed, there can be no doubt that the defend- 
ants appellants had the use of the money M^hich legiti- 
mately belongs to the respondents, for a long series of 
. years. The respondents, therefore, were entitled to 
claim interest by way of damages and the appellants 
therefore are in equity bound to pay the same. A case of 
this description has been actually provided for in section 
144, which clearly prescribes that in an application 
under the said section, damages consequential- on the 
reversal of a decree or order may well be granted to the 
successful party. The result of it is that the respondents 
succeeded all along the line and I would dismiss this 
appeal with costs. 

By the Court. — The appeal is dismissed with 
costs. 

AppeaJr dismissed. 


Before Sir Grimwood Mears, Knight, Chief Justice, and 
Mr. Justice Mukerji. 

INSPECTOE SING-H and another (Plaintipes) v. 
‘KHAEAK SiNGH and others (Defendants).* 

Hindu law — ^Mitakshara — Joint family including minors — 
Karta — New business started by borrowing money on 
the security of family property — “Benefit to the estate” 
— Admitting minor to benefit of partnership — Act No. IX 
‘ of 1872 (Indian Contract Act), section 247. 

It is not competent to the manager of a joint Hindu 
family comprising minor members to raise money on the 
security of the family property in order to start a new busi- 
ness, even if such business may reasonably be supposed likely 
to be a profitable one. The “benefit to the estate” con- 
templated by their Lordships of the Privy Council in Hunoo- 

*First Appeal No. 553 of 1924, from a decree of" Govind Sarup Ma- 
thur, First Subordinate Judge of Saharanpiir, dated the 17th of Novera- 
ber, 1924. - / 
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-man Persaud Panday y. Bahooee Munraj Koonwaree (1) must • 

be -a benefit of a “defensive nature”, calculated to protect the fsspECTOB 

estate from possible danger or destruction. Sisgh 

Sanyasi Char an Mandal v. Krishna Dhan Banerji (2), 
Palaniappa Chetty v. Sreemath Devasikamony Pandara 
Bannadhi (3), Shankar Sahai v. Bechu Bam (4), Mahabir 
Prasad Misr v. Amla Prasad Bai (5), JagmoJian Agrahri v. ' 

Prag Ahir (6), Jado Singh v. Nathu Singh (7), and Tadibulli 
Tammireddi v. Tadibulli Gangireddi (8), referred to. Mc- 
Laren Morrison v. Verschoyle (9), disfinguished. 

The facts of this case were as follows : — 

The plaintiffs were two in number and were the 
sons of the defendant No. 1, Kharak Singh. The 
defendant No. 1 made a simple mortgage of a portion of 
the ancestral joint family property in favour of the re- 
Inaining defendants by a document dated the 19th of 
September, 1921, for the sum of Es. 7,000. The plain- 
tiffs’ case was that their father was immoral and, within 
three years of the death of their grandfather, had squan- 
dered away a sum of Es. 20,000 left in cash by the grand- 
father and had created charges to the amount of 
Es. 20,000 on the family property. The plaintiffs 
sought a declaration that the mortgage of the 19th of 
September, J921, was executed for a purpose which was 
immoral and which did not benefit the family and that 
therefore, the family property was not liable under the 
mortgage. 

The defendant No. l did not enter an appearance. 

The other defendants, who were father and sons, con- 
tended that the mortgage was executed in order to raise 
money to purchase a motor lorry, that the motor lorry 
was meant to be plied on hire between two stations in 

(1) (1856) 6 Moo. I. A., 398. (2) (1922) I. L. E., 49 Calc., 560. . 

(3) (1917) I. L. E., 40 Mad., 709. (4) (1925) I. L. E., 47 All., 381. 

fS) (1924) I. L. E., 46 AIL, 364. (6) (1925) I. L. E., 47 All., 452.- 

<7) (1926) I. n. E., 48 All., 592. (8) (1921) I. L. E., 45 Mad., 281. 

19) (1901) 6 C. W. N.. 429. . .. 



1928 


Ikspeotor. 

Singh 

V. 

Eharak 

Singh. 


778 THE INDIAN LAW EEPORTS, [vOL. L, 

the district and that the transaction was meant “for th& 
improvement of the business and benefit of the family’’ 
and that, therefore, the transaction was binding on the 
plaintiffs. The Subordinate Judge arrived at the 
following findings. He held that, although it was true 
that the father Kharak Singh was given to drinking and 
was also in the habit of visiting prostitutes, the trans- 
action could not be impeached upon the ground of im- 
morality, and that his intention was to supplement the 
income of the family property, which, amounted to about 
Es. 1,600 a year; that in making such an attempt by 
running a motor lorry he was -followed the example of 
some others in the neighbourhood, that a part of the 
income from the hire earned by the lorry was spent for 
the maintenance of the family, and that, for all those 
reasons given, the mortgage was binding on the plaintiffs,. 
The suit was, therefore, dismissed. 

The plaintiffs appealed. 

Dr. Surendra Nath Sen, (for whom Mr. R. G. 
Ghatah), for the appellants. 

Dr. Kailas Nath Katju, for the respondents. 

[The judgement of the Court (Hears, C. J., and 
Mijkbrji, J.,), after setting out the facts as above, thus 
continued] — 

It has been contended on behalf of the appellants 
that the learned Judge has taken an entirely erroneous 
view of the position of a Hindu father. It was said that 
a Hindu father’s rights to interfere with the family pro- 
perty and to raise loans on the same were strictly limited 
and that, in any case, he could not hypothecate the family 
property in order to start a new venture, such as the 
plying of a motor lorry for hire. On behalf of the res- 
pondents, the creditors, it has been contended that the 
family -property did not yield the sum of Es. 1,600 a year 


p 
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as found by the learned Judge, that the income from 
the propei’ty was hardly sufficient for the maintenance inspectos 
and support of the family, that the father was acting 
within his rights and authority if he sought to supplement 
the family income by the new venture and that the court 
below was right in upholding the mortgage. It being the 
fact that the learned counsel for the respondents is pre- 
pared to challenge the finding of the learned Subordinate 
Judge as to the income from the landed property, it is 
necessary to arrive at a finding of fact on this point. 

[After referring to certain evidence the judgement conti- . 
nued] . We can very fairly estimate the net profit from 
the property at the figure of Es. 600 a year. ■ 

The family of Kharak Singh consisted of himself, his 
motheri his wife and the two minor children, the plain- 
tiffs. The first questiSn that arises in the circumstances 
is whether the income from the property was such as 
would suffice for the maintenance of the family without 
it being necessary to raise money for the support of it. 

It is clear that although Kharak Singh had given up 
the cultivation of sir which in itself yielded a fair return, 
an income of Es. 600 a year would, ordinarily, be 
sufficient for a family of the status and position of 
Kharak Singh. The family lived in a village and were 
by caste Eajputs. We find it impossible to hold that 
the mortgage is supported by “legal necessity,” as 
that term is usually understood. 

The contention, however, of the learned counsel 
for the respondents was that although the income from 
the family estate may have been just sufficient for the 
support :of the family, the father was not bound to re- 
main contented with the income of the estate and he 
was in every way entitled to. augment the income of the 
family by engaging in a reasonable trade and to give the 
family the full benefit of the augmented income. 
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There can be no doubt that, generally speaking, 
every man, especially one who has a family to support, 
is entitled to embark upon any recognized, trade and to 
make every effort to augment bis income for the benefit 
of himself and his family. But the question that we 
have to answer is whether, under the Hindu law, a 
father may be permitted to utilize not only his share, but 
also the shares of his minor sons, for the above-men- 
tioned object. We cannot decide the case on our abstract 
notions of the right of a man to improve his position in 
. life. The property involved' is the property of three 
persons.- If ordinary rules applied, the owner .of a third 
share has no right to utilize the shares of the owners 
of the remaining two-thirds, even if it be with the 
laudable object of doing benefit to the owners of the 
two-thirds share. It appears to us* to be, therefore, clear 
that the right (if any) of a Mitaksliara father to 
jeopardize the family property, consisting not only of 
his oWn share but also the shares of his minor sons, 
must be sought for within the four corners of the texts 
of the Hindu law. Oh general principles, the mere 
fact that Kharak Singh is the father of his sons will not 
authorize him to hazard property in which his sons have 
rights. • . 

The text on ■which the father’s right to use the 
whole of the family property is based is the text of 
Brihaspati quoted by the author of Mitakshara. It 
will be found translated by Colebrooke in his translation 
as chapter I, section I, placitum 28. The author of the 
Mitakshara having laid down that the property in the 
ancestral estate arose by 'birth and having further laid 
down the equality of title in the sons with the father, 
he quote’s a text of Brihaspati as an exception to the 
general rule. Colebrooke’ s translation runs as follows ; — ^ 

‘ ‘An exception to it is as follows : Even a single indivi- 
dual may conclude a donation, mortgage or sale of immov- 
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able property during a season of distress, for the sake of the 1928 
family and especially for pious purposes.” 

It is clear that the case before us is neither a case 
of distress nor a case of pious purposes. The only 
question is then whether the transaction was entered 
into ‘ ‘for the sake of the family’ ’ , within the meaning 
of the text quoted. The original expression in Sanskrit 
is “Uutumbarthe” which would perhaps be better 
translated as “for purposes of the members of the 
family.’’ Vijnaneswara, in the few sentences following 
the text of the sage, Brihaspati, explains what it means 
(see placitum No. 2^, Colebrooke’s book). He says 
distinctly that the transfer would be justified “if a 
calamity affecting the whole family require it, or the 
support of the family render it necessary, or indispens- 
able duties, such as the obsequies of the father or the 
like, make it unavoidable.’’ The question then is 
whether this authority of a single individual to conclude 
a mortgage of immovable property for purposes, of the 
family will include a transaction of raising money at 
the expense of the family property to engage in a new . 
undertaking. The texts, we find, do not help the 
respondents. 

The powers of the head of a joint Hindu family and 
the powers of the manager of an estate belonging to an 
infant have been laid down in a number of cases, by 
their Lordships of the Privy Council. The most famous 
of the dicta of their Lordships, a dictum which is often 
quoted, is to be found in the case of Hunooman Persaud 
Panday v. Bdbooee Munraj Koonwaree (1), and runs as 
follows : — ■ ■ 

‘‘The power of the manager of an infant heir to charge 


an estate not his own is, under the Hindu law, a limited 
and qualified power. It can only be exercised rightly in 
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The words “for the benefit of the estate” are 
evidently meant to be a substitute for the words ‘ ‘for the 
purposes of the members of the family” to be found in 
this text of Brihaspati, quoted by the author of Mitak- 
sham. It has been necessary to define what amounts to 
a ‘‘benefit of the estate.” The question has arisen 
whether a benefit to the estate would include using the 
estate in a more or less speculative manner in the hope 
that the income of the property would increase and 
possibly the estate itself, would be enlarged. It has, 
however, been held that the benefit to the estate con- 
templated by their Lordships of-*the Privy Council and 
by the text of Brihaspati must be a benefit “of a defensive, 
nature,” calculated to protect the estate from possible 
danger or destruction. In the case of Palaniappa Ghetty- 
V. Sreemath Devasikamony Pandara Sannadhi (1), the 
head of a math raised money by granting leases and em- 
ployed the money raised in banking. The question 
arose, ^hOw far the action was justifiable. The principle 
to be applied in this case was the same as has to be 
applied in the case of the powers of a head of a joint 
family in which there .are minor members. Their Lord- 
ships said at page 718, speaking of “benefit to the 
•estate” ; — , . 

It is impossible, their Lordships think, to give a precise 
definition of it applicable to all cases, and they do not attempt 
to -do so. The preservation, however, of the estate from 
extinction, the defence against hostile litigation affecting it, 
the protection of it or portions from injury or deterioration 
by inundation, these and "such like things would obviously 
be benefits. The difficulty is to draw the line as to what 
■are in this connection to be taken as benefits and what hot.” 

Although their Lordships found it impracticable to 
•give a precise definition of the expression “benefit to the 
estate, ’ ’ they said enough to indicate that the benefit ■ 
to the estate was to be of a protective character. Their • 

(1) (1917) I. L, R., 40 Mad., 709. 
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Xiordships quoted three cases in which it was held that 
it was not open to a shebait to lease out in perpetuity a 
portion of the endowed property at a fixed rent, how- s. 
Bver adequate such rent might be at the time of the sin'gh. 

granting of the lease. The reason given was that, by 
that means, the estate was deprived of the chance it 
would have, if the rent were variable, of deriving bene- 
fit from the enhancement in value in future. In the 
result, their Lordships held that it was not open to a 
.shebait to raise money by obtaining premium by leas- 
ing out lands for purposes of starting a banking business 
with the proceeds. Similarly, in this Court there is a 
long string of cases in which it was held that it is not 
•open to a father governed by the Mitakshara law to en- 
■cumber joint ancestral property to acquire necessary 
funds to pre-empt other, properties. This was held in 
•one of the latest cases on the point, Shankar Sahai v. 

Bechii Ram (1), to which one of us was a party. It is 
-true that a Bench of this Court in another case upheld 
•a transfer of family property by a father to raise money 
to pre-empt another property, but that case was sought 
to be brought within the four corners of the principle on 
which, in order to avoid a danger, the manager is per- 
mitted to alienate family property. The case we are re- 
ferring to is that of Ghoikanu Lai v. Ganga Singh (2). 

'That judgement recognizes the fact that the powers 
"which are given to a manager of a joint Hindu family 
•are strictly limited and are to be exercised within definite 
Tules. ■ 

No authority has been cited on behalf- of the res- 
pondents which goes to the extent of establishing that 
the manager of a Hindu family can start a new business, 
and in doing so charge the shares of the minor members, 

•should necessity arise to finance that business. The case 
■where an ancestral family business exists and has been 

(1) (192S) I. L. E.. 47 All., S81. (2) (1927) A. I. B., All., 219. 
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inherited by the minors with other properties must be 
distinguished from the case where a head of a family 
with minor members 'wants to start a business for him- 
self and the members of the family. In the former case, 
the business is there as a part of the family assets, and 
it may be carried on -in the customary and usual manner 
in which businesses are conducted. The manager must 
have all such powers as will enable him to conduct the 
business. It has accordingly been held in many cases 
that a manager has power to raise money on the security 
of the family estate for the maintenance and improve- 
ment of an ancestral business, and in doing this the 
manager is not, in our opinion, acting beyond the rules 
laid down in the text of Brihaspati or by their Lordships 
of the Privy Council in the well-known case of Hunoo- 
man Persaud Panday (1). "When the manager of a 
trading family raises money for the purposes of carrying 
on the business, he -is really acting “for purposes of the 
family” even if there be no question of “danger.” In 
the case of Sanyasi Gharan .Mandal v. Krishna Dhan 
Banerji (2), .the audit managers of a joint Hindu family 
which possessed, among other property, two separate 
businesses, started a third one. The business, which 
flourished for some time, ended in a loss and the question 
was whether the fifth share of the minor brother could 
be realized by the creditors for payment to themselves. 
Their Lordships of the Privy Council held that the' 
minor’s share could not be proceeded against. The 
reason given by their Lordships applies to all cases, 
irrespective 'of whether the family is governed by the 
Dayahhaga or the Mitakshara law. Their Lordships 
approved of the remarks of the learned Judges of the 
Calcutta High Court made in the case as to the risk 
involved in a manager starting a new venture. In the 

(1) (1856) 6 Moo. I. A., 393. (2) (1922) I. L. E., 49 Calc., 560. ' 
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High Court judgement in Krishna Dhan Banerji v. 

Sanyasi Gharan Mandal (1), after quoting the remarks tnspecios 
of Lord Atkinson in the case of the transfer of endowed 
property in Palaniappa Ghetty v. Sreemath Devasika- 
mony Pandara Sannadhi (2), already quoted by us, the 
learned Judges expressed the opinion that “the embark- 
ing of a new and speculative trade by the karta of a 
family cannot be said to be for the benefit of the estate.” 

This is a definite pronouncement by their Lordships of 
the Calcutta High Court on the very .point which we 
have to decide, and their Lordships of the Privy Council 
expressed approval of the opinion. Their Lordships of 
the Privy Council then proceeded to give additional and 
more decisive reasons as to why a karta cannot be allowed 
to start a new venture. Their Lordships pointed out 
that a minor cannot be made a partner of a firm where 
a new business is going to be started by several members. 

The members constitute a firm and the question would 
be whether a minoo: can be made a partner. Their 
Lordships say that a minor could not be made a partner. 

Then they examine the provisions of the Contract Act, 
section 247, as to the meaning of a minor being admitted 
to the benefit of a partnership and explain that that 
section did not mean that a karta could create a liability 
on the property of the minor, other than the property 
belonging to the partnership. As already stated, the 
arguments employed by their Lordships are applicable- to 
all kinds of family, irrespective of whether they are 
governed by the Mitakshara or the Dayahhaga law. 

. In this Court a few cases have been decided in recent 
years which may be taken as possibly going to the length 
of laying down that a manager of a joint family may start 
a new venture. Closely examined, the cases possibly 
do not profess to lay down such a proposition. We shall 
presently examine them, but if they do go to the length 

(1) (1919) 23 C. W. N., 600 (SOSL (2) (1917) I. L. R., 40 MaS., 709. 

54 AD 
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19^. aforesaid, they must be taken as laying down a law 
iNSPBOTor" contrary to the express decision of their Lordships of 
the Privy Council in Sanyasi Gharan’s case (1). One of 
these cases is Mahabir Prasad Misr v. Amla Prasad Rai 
(2). In this case the father of a joint family, started a 
trade in elephants and carried it on for seven to eight 
years before his death. In the course of this business 
he wanted money and raised it by a mortgage of joint 
family property. While the decree was under execution, 
the father died and the sons objected to the execution on 
the ground that the property was not liable to be taken, • 
as the mortgage was beyond the competence of the father. 
The court of first and second instance held in favour of 
the sons, but this Court allowed the appeal. The learned 
Judges, at page 365, put before themselves the proposi- 
tion of law to be decided by them as follows : — 

“The point which we have to consider is whether the 
amount borrowed by the manager of a Hindu family in con- 
nection with a family business is such as is binding on the 
other members of the family.” 

SuLAiMAN, J., who delivered the judgement of the 
Court, remarked : — 



“It is well understood that the manager of a Hindu family 
has power to contract debts for the purposes of a family 
business and this power . is well recognized. It is not neces- 
sary that such business should be an ancestral one.” 

Por the proposition that “it is not necessary that 
such business should be an ancestral one” certain cases 
are quoted. The passages quoted talk of “family 
business,” an expression which would imply that it was 
a business in which the minor members, if there are 
any, are interested, by right of inheritance. Two of the 
cases quoted from the Bombay series of the Indian Law 
Beports related to ancestral business which was inherited. 

(1) (1922) I. L. R., 49 Calc., g60. , (2) (1924) I. L. E., 46 All., 864. 
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A case is quoted from Oudh and the remark is made that 
it was a case neither of an ancestral business nor of an txspecioe 
ancient business, but had been started only nine to ten 
years prior to the debt. It is not clear whether there 
was a minor in the family when the business was started 
and whether the share of the minor in the joint family 
property was sought to be charged on the ground that 
the business out of which the debt arose had in previous 
years benefited the minor. The other cases, I. L. E., 

1 Cal., 470; 1 Bom. H.C.E., 51; I.L.E., 6 Cal., 792, 
are all cases either of ancestral business or of business 
started by adult members without p,ny minors in the 
family. A Calcutta case, McLareyi Morrison v. 
Verschoyle (1), was quoted as laying down the rule (see 
p. 368 of the report in I. L. E., 46 All.) that a new 
business started by the head of the family would not 
hind the other members. This case was sought to be 
■distinguished. The Privy Council case of Sanyasi 
■Char an Mandal v. Krishna Dhan Banerji (2) was not 
■quoted before their Lordships and was not considered. 

In the case oi Jagmohan Agrahri v. Prag Ahir (3), 
the facts were briefly these. There was a trading 
family which possessed a very small property situated 
some sixteen miles away from where the family resided. 

The yield of the property was only Es. 69 per year, and 
it was found that the income was not at all sufficient 
for the maintenance of the family. The property was 
■sold and the proceeds were invested in the cloth business 
which was being carried on by the family. It was held 
that, in the circumstances, the sale could not be impeach- 
■ed. The case is entirely different from the case before 
us and -we need not express any opinion on that case. 

The decision of the Calcutta High Court, out of which 
the Privy Council' case of Sanyasi Gharan (2) arose, was 

a) n901) 6 C. W. N., 429. C2) (1922) I. -L. E.. 49 Cale„ 560. 

(8) (1925) T. L. E., 47 AH.. 452- 
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quoted before their Lordships but was held to be 
inapplicable. 

In the case of Jado Singh v. Nathu Singh (!•), it 
was held that a transfer of joint property by the manager- 
in order to acquire fresh properties might be justified, 
if it is not a mere speculation but results in actual 
benefit to the estate. So far as the transfer was sought 
to be justified by the result, with all respect, the principle 
applied could not be supported on principle. It is im- 
material whether the transaction entered into actually 
resulted in gain or loss. If the transaction, in its- 
inception, was a justifiable one and was within the com- 
petence of the manager, it mattered little whether it 
miscarried and resulted in a loss. Justification cannot 
be dependent on the result. This case is perhaps in direct 
conflict with the case of Shankar Sahai v. Bechu Ram (2), 
quoted above. So far as the remark ‘ ‘the other members 
of the family cannot retain the benefit and at the same- 
time repudiate the transaction by means of which that 
benefit has been acquired” went, the case was one of 
estoppel and has no application to the point that we 
have to decide. A- minor member, if he wants to im^- 
peach a transaction entered into by the manager, cannot,, 
certainly, retain the benefit received by the transaction.. 
He must give up the benefit in order to succeed. Sulai- 
MAN, J., who delivered the judgement of the Court, ex- 
amined a large number of cases and came to the conclu- 
sion that the particular case before him was supportable- 
on the ground of conferring ‘‘benefit to the estate.”' 
At page 598 his Lordship remarks as follows : — 

“It is quite clear that the benefit to be conferred upon tile- 
estate -was something distinct from mere need or the pressure- 
upon it.” , . • . , 

TJie need or pressure is a paraphrase of the- 
words “apat kale” in the text of Brihaspati. But the- 

(1) (1926) I. L. E., 48, All., 692. (2) (1926) I. L. E., 47 All., 881. 
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nest expression “kiitumbarthe,” which we have trans- .ims 
lated as meaning “for purposes of the members of the "t^spbctob 
family” and which has been translated by Colebrooke 
as “for the sake of .the family” and which has been 
interpreted by their Lordships of the Privy .Council as 
“the benefit to he conferred upon it (family or estate),” 
necessarily signifies an idea of “requirement” or “some- 
thing called for.” The idea is best expressed, if we 
may say so with respect, in the case of Shankar Sahai v. ■ 
Bechu Ram (1), by the expression “defensive act.” 
Preservation of the existing estate would justify an ex- 
penditure, but the idea of transferring the property in 
order that something better may be obtained is wholly 
foreign to the text. We have already stated that 
Vignaneshwara, before he quoted the text of Brihas- 
pati, laid down equal rights of the father and son and 
then stated that, although that was the rule, it had an 
exception. It must be noted that Brihaspati laid down 
that it was in the pov^r of any single member of the 
family to act in the way he indicated and was not talking 
of the powers of a manager as such. In other words, 
he laid down that although all the members of the 
family had equal rights, and equal rights implied that 
nothing could be done without the concurrence of all 
the members, yet in certain cases of emergency one single 
member could act. Such a case would, necessarily, be 
an exceptional case, e.g., of danger or pressure or what 
may be properly described as the purposes of the family. 

The commentator’s own, gloss, which we have quoted, on 
the text is to the same effect. The benefit therefore, 
contemplated by their Lordships of the Privy Council, 
must not be extended so as to include an act vdiich, 
according to the opinion of the manager of the family, 
might bring in more income. The reason is simple. 

The karta is not the owner of the entire property. He 

(1) (192.5) 1. L. E., 47 All., S81. 
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^9^8 is not dealing with what is his own, but is dealing with 
Inspector something which is Iiis own plus something which is 
other people’s property. This view is fully brought out 
in the judgement of their Lordships of the Privy Council 
in the case of Sanyasi Char an (1). We note that this 
case was not quoted before the learned Judges who de- 
cided the case of Jado Singh v. Nathu Singh (2). The 
case of Sheotdhal v. Arjuyi Das (3) was decided 
before the Privy Council case of Sanyasi Gharan (1), and 
the reasons do not commend themselves to us. .It takes 
the same view as the Allahabad case of Jado Singh (2), 
discussed by us. 

The judgement in Sanyasi Gharan’ s case (1) clearly 
shows that the result of the new venture has no bearing 
on the question whether the venture, in its inception, 
could bind a minor member of the family or not. In 
that case, the new business flourished for some time 
(p. 566). It would be therefore wrong in principle to 
say that the actual benefit conferred on the family should 
be a determining factor on the authority of the manager 
of a joint Hindu family. A father, by selling small family 
property and by speculating with the proceeds, in the 
share market, may become very rich indeed. But, cer- 
tainly, there would be no justification in Hindu law for 
sale by him of the family property. In the case of 
Tadilulli Tammireddi v. Tadibulli Gangireddi (4) it 
was directly and clearly laid down that the manager of a 
joint Hindu family , had no power to commence a new 
trade or business without the concurrence of the adult 
co-parceners living at the time and that such trade or 
business is not binding on them in the absence of evidence 
of their acquiescence. Their Lordships in the course 
of the judgement discuss how far it is open to a harta of 
a family to bind the minor co-parceners by starting a 

(1) (1922) I. L. R., 49 Calc., 560. (2) (1926) I. L .R., 48 All., 692. 

(3) (1920) 66 Indian Cases, 879. (4) (1921) I. L. E., 46 Mad., 2,81. 
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new business and express themselves clearly against the 
authority of the karta (see p. 290). They draw a clear 
distinction between an ancestral business and a business 
newly started by the karta of the family. 

It was contended on behalf of the respondents that 
if the head of a joint family cannot start a new business, 
how could, possibly, there come into existence an 
“ancestral family business”? The answer is perfectly 
clear. A business may be started at a time when there 
is no minor member in the family and with the consent 
of the sole or all the adult members. Thereafter, any 
minors that may come into the family will inherit or 
get an interest in the family business. 

• We have come to the conclusion that it was not 
open to Kharak Singh to raise money on the security 
of the family property in order to start a new business, 
namely, of plying a motor lorry for hire even if the 
new business was likely to bring large profits to him- 
self and through himself to his sons. 

The result is that we allow the appeal, set aside 
the decree of the court below and grant to the plaintiffs 
a decree declaring that- the mortgage of the 19th of 
September, 1921, is not binding on the plaintiffs or 
any portion of the family property belonging to the 
plaintiffs and the defendant No. 1 jointly. 

Appeal allowed . 
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FULL BENCH. 

Before Mr. Justice Lindsay, Mr, Justice Mukerji and Mr. 

Justice Iqbal Ahmad, 

1928 ^ 

MAHADEO SINGH and others (Plaintiffs) v . TALIB 

ALI AND OTHERS (DEFENDANTS) . 

Pre-emption — Suit for pre-emption by three plaintiffs — Suit 
dismissed — Appeal — Death of one plaintiff appellant 
- , pending appeal — Abatement — Custom — Effect of estate 

coming irtto the hands of a single proprietor, 

■ A suit for pre-emption was filed by three persons, each 

claiming a right to pre-empt the whole of the property sold. 

• The suit was dismissed. The plaintiffs appealed, but, pending 
' / the. appeal, one of them died, and his representatives were 
not brought upon the record within the period of limitation. 

Held, that the effect of this was not that the appeal abated 
but that the deceased plaintiff appellant merely dropped out, 
and the other two plaintiffs were entitled to continue the appeal 
and, if they succeeded, to obtain a decree for pre-emption. 
Matbar Singh v. Abhai Handan Prasad (1), Amhika Prasad 
V. Jhinak Singh (2), and Wajid Ali Khan v. Pur an Singh (3), 
overruled. 

When once property comes into the hands of a single 
proprietor, any. custom of pre-emption relating thereto must 
come to an end. The custom may grow up again, but its 
growth will have to be established by evidence. Kamar-un- 
nissa Bibi v. Sughra Bibi (4), followed. 

This was an appeal arising out of a suit for pre- 
emption which had been dismissed, and w^as referred to a 
Pull Bench on the question of what effect, if 
any, the death of one of the plaintiffs appellants 
during the pendency of the appeal would have% on the 
rights of the others to continue the appeal. The facts 

*First Appeal No. 626 of 1924, from a decree of Raja Ram, Addi- 

tional Subordinate Judge of Ballia, dated the 12th of May, 1924. 

.. (1) (1927) I. L. R., 49 All., 766. (2) (1922) I. L. R., 45 AIL, 286. 

(3) (1924) I. L. R., 47 All., 100. (4) (1917) I. L. R., 89 All., '480. 
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appear -from the Eef erring Order, which was as 
follows : — 

“Lindsay and Iqbal Ahmad, JJ. — There is a preliminary 
matter to be considered in connection with the hearing of this 
appeal and until that has been decided we do not think the 
case ought to proceed any further, and, in order to have this 
matter decided, for reasons which we are now about to state 
we think it proper that the matter be referred for decision to 
a Full Bench. 


1928 
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St^ge 
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. The appeal which is before us arises out of a suit for 
pre-emption brought by three plaintiffs, Babu Mahadeo Singh, 
Babu Mathura Singh and Babu Eanbaz Singh. 

The suit has been dismissed in the court of first instance. 
At the time the decree of the lower court was passed, and also 
at the time the appeal was filed in this Court, Babu Eanbaz 
Singh, the third plaintiff, was still alive. Since the appeal 
has been admitted, however, Babu Eanbaz Singh has died, 
and it is admitted before us that his legal representatives have 
not been brought on the record either as appellants or res- 
pondents. 

We have been referred to a ruling of a Bench of this 
•Court in Matbar Singh v. Abhai Nandan Prasad (1). In that 
nase the facts were similar to the facts of the case now before 
us. The Bench decided, in circumstances similar to those 
which face us now, that in no case could the surviving plain- 
tiffs have a decree for pre-emption, on the ground that the 
•decree of the first court had become final and by doing so had 
declared that the deceased plaintiff had no right of pre-emption. 
In« short, the case was put in this way, namely, that on these 
results the surviving plaintiffs must be taken to have associated 
with themselves a stranger in order to obtain a decree for 
pre-emption and, that being so, the whole suit was bound to 
fail. 



If that is the true state of the case, then we should 
necessarily have to hold in the present case that the two survi- 
Ting plaintiffs, Babu Mahadeo Singh and Babu Mathura Singh, 
<jannot in any way succeed in this appeal and be given a decree 
for pre-emption. We are not, however, disposed to agree with 
the reasoning of the learned Judges in the case just mentioned . 

(1) (1927) I. L. E., 49 All., 756. 



1928 


M SHADED 
Singh 

V. 

TaL3B Ali. 


794 THE INDIAN LAW REPORTS, [vOL. L. 

and as the point is one of great importance and as, moreover, 
the valuation of the appeal novF before us is a lakh of rupees, 
we- think, we are justified in asking that this matter be con- 
sidered and dealt with by a larger Bench. 

We therefore direct that the record be laid before the 
Chief Justice with the request that a Full Bench may be- 
appointed to decide whether, in the circumstances above set ‘ 
out, it is correct to say that the surviving plaintiffs axe in no' 
case entitled to have a decree for pre-emption, on the ground 
that in their suit they have joined with themselves a person 
who is held not to have a right to pre-empt.” 

The appeal was then laid before a Bench consisting 
of Lindsay, Mukerji and Iqbal Ahmad, JJ. 

Babn Piari Lai Banerji, for the appellants. 

Sir Tej Bahadur Sapru and Munshi Kamla Kant 
Varnia, for the respondents. 

Lindsay, J. — This case has been referred to a Puli 
Bench by an order of reference dated the 24-th of January, 
1928, and the point for consideration is whether the 
view of the law laid down in the decision of the case of 
Mat-bar Singh v. Abhai Nandan Prasad (1) is correct or 
not. 

It is not necessary for me to state the facts, which’ 
are all set out in the referring order. - The case, as far 
as the facts are concerned, is on the same footing as the 
one to which I have just referred. The referring Bench 
was not prepared to accept the view of the law as laid 
down in the case above cited, and now the case has been 
argued before us. Speaking for myself, I have no doubt 
that the decision of the Bench in Mathar Singh v. Abhai 
Nandan Prasad (1) is not a correct exposition of the law. 

I do not wish to discuss the matter at any length, for, 
having read the referring order in that case which was 
made by my learned brother Iqbal Ahmad, J. , I find that 
I have nothing more to say. I adopt all the ’arguments' 
set out in his referring order and consider thal the point 

, (1) (1927) I. L. R., -19 All., 756. - 
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of law should be decided in the manner indicated by him 
in that order. I would, therefore, answer this reference Mailujeo 
by ^saying that in the circumstances of this case the 
.surviving plaintiffs are entitled to have a decree for pre- ^ 
emption, provided they succeed in their appeal to this 
Court. 

I should like to add that the case of Amhika Prasad 
V. Jhinak Singh (1), which is referred to in the referring 
order made by my learned brother in the case, of Matbar 
Singh v. Abhai Nandan Prasad (2), was for the reasons 
just given also erroneously decided, as also the case of 
W ajid Ali Khan v. Piiran Singh (3), which is discussed in 
the separate judgement of my learned brother Mukbrji, 

J. , with which I agree. 

Mukbrji, J. — The point I'ef erred to the Pull Bench 
is whether in the circumstances to be just mentioned the 
appeal is maintainable. 

It appears that three plaintiffs, Babus Mahadeo- 
Singh, Mathura Singh and Eanbaz Singh, instituted a 
suit for the purpose, inter alia, of pre-empting a certain 
property sold by the defendant second party to the 
defendants first party. The claim for pre-emption was 
dismissed by the court of first ^instance and the plaintiffs 
appealed. Pending the appeal, Babu Eanbaz Singh died 
and the time for his legal representatives to be brought on 
the record has expired without their being placed on the 
record. The contention of the respondent is that the 
whole appeal has abated and a declaration to that effect 
should be made. Eeliance is placed on two cases to be 
presently mentioned. 

I am of opinion that the cases of Matbar Singh v. 

Abhai Nandan Prasad (2), and Ambika Prasad v. Jhinak 
Singh (1), relied on by the respondent should be overruled 

( 1 ) (19-22) 1. L. E., 4S All., 286. (2) (1927) I. L. E., 49 All.. 7.56. 

(3) (1924) 1. L. E., 47 AH., 100- 
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and that the answer to the reference should be that the 
death of one of the co-plaintiffs, Eanbaz Singh, pending 
the appeal and the fact that his legal representatives have 
not been brought on the record will not interfere with the. 
right of the other plaintiffs, Mahadeo Singh and Mathura 
Singh, to prosecute their appeal. In the case of Mathar 
Singh v. Abhai Nandan Prasad (1), the short ground on 
which the successful plaintiffs’ decree was treated as a nul- 
lity was that the joinder of the deceased plaintiff amounted 
to the joinder of a stranger. If the deceased plaintiff 
was not a stranger to start with, that is to say when the 
suit was instituted, if there was no finding which became 
final, as between the surviving parties, that the deceased 
w’'as as a matter of fact a stranger, the facts that he died 
and his legal representatives were not brought on the 
record wnll not make him a stranger. A pre-emptor’s 
right to pre-empt the whole of the property sold is inde- 
pendent of a similar right enjoyed by another person' who 
stands in the same degree as regards the right of pre- 
emption as the other claimants. The fact, therefore, 
that two or. more such claimants to a right of pre-emption 
join in one suit, instead of bringing separate suits of their 
own, can not convert the separate rights of the several 
plaintiffs into a joint right. Order I, rule 1, of the Code 
of Civil Procedure permits the plaintiffs in such cases to 
join in bringing one suit. If several suits had been 
brought and if one suit had been compromised or with- 
drawn by one- of the plaintiffs, that fact could not have 
affected the other independent suits. On the same prin- 
ciple, the fact that one of the plaintiffs out of several 
has died and his legal representatives have not thought 
it fit to prosecute the case further, cannot affect adversely 
the right of the other plaintiffs. 

The cases of Mathar Singh v. Abhai Nandan Prasad 
(1) and AmHka Prasad v. Jhinak Singh (2) were cases 

(1) (1927) I. L. B;, 49 All., 756. (2) (1922) I. L. B., 46 ,411., 286. 
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where the decree had become final and the dispute ai'ose 192s • 
in the execution department. In each of these cases one 
of the successful plaintiffs had died and the decrees imder 
execution were passed in ignorance of the fact that one of t.alib ’ Au. 
the plaintiffs was dead. It was held that the decrees 
were a nullity and could not be executed at the instance of Mukerji, j. 
the surviving decree-holders. The reasons given above 
will clearly establish that the surviving decree-holders 
w'ere entitled to enforce the whole decree for pre-emption. 

In this view alone, the decisions in those cases ought to 
be treated as not good law. Additional reasons would 
easily be forthcoming to show that the whole decree 
could not be treated as a nullity. One of the reasons, 
and probably the simplest one, would be this. The effect 
of the death of one of the plaintiffs, whose representative 
was not brought on the record, would be, let us assume, 
the abatement of the suit or appeal if one were pending. 

If during the pendency of the suit or appeal, a question 
arose as to whether the whole suit or appeal abated or a 
portion of it or none of it, any decision arrived at by the 
court, if not appealed against, would be final as betv^een 
the parties, and after the decree it would not be open tO' 
the other side to contend, especially in the execution 
department, that the decree passed was a wrong decree 
and, therefore, must be treated as a nullity. What 
difference in principle, then, does it make if a final decree 
was passed without the question of abatement being agi- 
tated by the party whose contention it is that the suit 
or appeal ought to have been declared as abated? If a 
party to a suit or appeal has a good point and does not 
raise it, he cannot raise it after a decree has been made 
and the decree has been allowed to become final. In the 
execution department, therefore, it is not open to an 
unsuccessful judgement-debtor, in a pre-ernption decree 
p^issed in favour of the plaintiffs, to contend that the 
decree i ' a nullity. • 



, 
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1928 Xt is now necessary to refer to another case, namely, 

' Wafid AW Khan v. Puran Singh (1), in which a view 
similar to the view taken in the case of Matbar Singh v. 
tal!b Ati. }g_andan Prasad, quoted above, was taken. The 

facts of the case briefly were these. Four plaintiffs 
Mukerji, J. brought a suit against a single vendee for pre-emption. 

The suit succeeded. The plaintiffs paid in the purchase 
money in the terms of the decree of the first court. The t 
vendee, Wajid Ali, filed an appeal against the decree to 
this Court. One of the plaintiffs respondents, Amar ^ 
Singh, died pending the appeal and his legal representa- 
tives were, not brought on the record by the vendee. In 
ignorance of the fact that one of the plaintiffs was dead 
and his legal representatives had not been brought on the 
record, a decree was passed by this Court purporting to 
reverse the decree made by the court of first instance and 
dismissing the plaintiffs’ suit in toto. Before the High' 

Court decree was passed, delivery of possession had been 
ordered and effected in favour of the plaintiffs and against • 
the vendee Wajid Ali. Wajid Ali, on his success in 
appeal, applied for restoration of possession and by an 
ex parte order he was put in possession. Thereupon the - 
three surviving plaintiffs and the legal representative of 
the deceased plaintiff, Amar Singh, made an application 
to the court of first instance, asking that they should be 
restored to possession. Their, case was that Amar Singh 
having died pending the appeal, the decree passed by 
the High Court was a nullity. The matter came up in 
appeal before this Court and the question arose whether 
the whole decree was bad. The matter came up, in the first 
instance, before Mr. Justice Dalal and myself. On a con- 
sideration of the provisions of the Code of Civil Pro- 
cedure, order XXII, I was of opinion that the appeal 
should be deemed to have abated in the High Court, only 
to the extent of a quarter share belonging to Amar Singh 

' (1) (1924) 1. L. E., 47 AIL, 100. 
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and that the rest of the decree of the High Court must be ^9^8 
taken to have become final on the principle of res judicata m^hatieo 
and could not be touched by the three surviving plaintiffs. 

My brother Dalal, J., differed from me. He was of 
opinion that the appeal of Wajid Ali abated as a whole. 

■On account of this difference of opinion, the matter was Muketp, j. 
referred to another Bench. 'Two learned Judges 
(Daniels and- Nbavb, JJ.) agreed with my brother 
Dalal, J. It appears from the perusal of my judgement 
and of the other learned Judges who heard the case at 
different times that it was never argued before us that 
the plaintiffs in a pre-emption suit do not claim jointly, 
but claim separately and each one for himself. From 
what I have said above I think that if this point had been 
argued before me I should not have had any hesitation in 
ooming to the conclusion to which I have now arrived. 

In my opinion there can be no two opinion's about the 
nature of the claim of the plaintiffs bringing a joint action 
for pre-emption. In such circumstances, where one of 
the plaintiffs dies and his legal representatives do not 
propose to prosecute the case or where in the case of his 
being a respondent in an appeal the vendee-appellant 
does not bring his legal representatives on the record, 
no question of the survival of the right to sue to the co- 
plaintiffs arises. The deceased simply drops out of the 
case. If he dies after he has obtained a decree, his legal 
representatives are entitled to enforce that decree to its 
fullest extent so far as such decree is compatible with the 
decree passed in appeal. On the facts of the case of 
Wajid Ali Khan v. Puran Singh (1), the appellate court 
having dismissed the suit of the three surviving plain- 
tiffs, there was nothing to prevent the legal representa- 
tives of Amar Singh, who claimed a right independent of 
the other plaintiffs, from executing the whole decree 

(1) 0924) 1. L. E., n AIL, 100. 
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against Wajid Ali. In my opinion the case of Wajid Ali 
Khan v. Puran Singh (1) must be treated as bad law. 

In the result, my answer to the reference would be 
as stated in the opening portion of this judgement. 

Iqbal Ahmad, J. — For the reasons that are given 
in my referring order in Mathar Singh v. Ahhai Nandan 
Prasad • (2), I agree that the answer to the question 
referred to the Full Bench must be in the negative. In 
my judgement the cases of Mathar Singh v. Ahhai 
Nandan Prasad (2), Amhika Prasad v. Jhinak Singh 
(S), and Wajid Ali Khan V. Puran Singh (1) were 
wrongly decided and must he overruled. 

By the Court. — ^Let the appeal be returned with 
this order to the Bench concerned. 

The appeal was accordingly heard by a Division 
Bench, consisting of Lindsay and Banerji, JJ. (Iqbal 
Ahmad, J., having by this time left the Court), and was 
dismissed upon the ground — following the decision in 
Kamar-un-nissa Bihi v. Sughra Bihi (4) — ^that, the estate 
in suit having in 1912 come into the hands of a single 
proprietor, the custom of pre-emption relied upon by the 
plaintiffs had come to an end. 

Appeal dismissed. 


(1) (1924) I. L. R., 47 All., 100. 

(3) (1922) I. L. R., 45 All., 286. 


( 2 ) 

( 4 ) 


(1927) I. L. R., 49 All., 756. 
(1917) I. L. R., 39 All., 480. 
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APPELLATE CIVIL. ' 

Before Mr. Justice Lindsay and Mr. Justice MuTcerji. 

SOMWAE GIE (Deobee-holder) v. MAYAN AND GTB 1928 
(Judgement-debtor) and MAHADEVA BHAETI 
(Decree-holder.)'*^ 

} Civil Procedure Code, order XXI, rules 58, 60 And 6S — 

Execution of decree — Attachment — Objection by judge- 
- ment-debtor that property is trust property and he is 
’ in possession as mutwalli — Objection upheld — Remedy 

of decree-holder. 

The objection of a judgement-debtor to the attachment of 
certain property in execution of a decree against him was that, 
though the property sought to be attached was vested in him, 
it was vested in him not in his private capacity but as mnt- 
walli of a math, and, therefore, could not be taken in execu- 
tion by the decree-holder. 

Held that this objection was one under order XXI, xule 
68, of' the Code of Cml Procedure; that the order of the 
court upon it was consequently an order passed under order 
XXI, rule 60, and that therefore the person against whom the 
order was passed had no right of appeal, but his remedy was by 
way of suit in accordance ■with rule 63. 

Bhagwan Das v. Mahmud Bano (1), Kartik Chandra 
Chose V. Ashutosh Dhar (2) , Bamanathan Chettiar v. Levvai. 

Marakayar (3), Murigeya v. Hayat Saheb (4), Upendra Nath 
Kalamuri v. Kusum Kumari Dasi (5), and Seth Chand Mai 
V. Durga Dei (6), referred to. 

The facts of this case sufficiently appear from the 
judgement of the Court. ■ 

Pandit Amhika Prasad Pande, for the appellant. 

The respondents were not represented. 

*Pirst Appeal No. 232 of 1927, from a decree of "V. Mehta, Additiom-l 
Subordinate Judge of Benares, dated the 7th of March, 1927, 

(1). (192.3) 75 Indian Gases, 1053. (2) (l9ll) I. L. B., 39 Calc., 298. 

(3) (1899) I. L. E., 23 Mad., 195. (4) (1898) I. D. B., 23 Bern.. 237. 

(6) (1914) 1. D. E., 42 Gale., 440. (6) (1889) I. L. E., 12 AIL, 313. 


55 A.D. 
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Lindsay and Mukbrji, J'J. : — This professes to be 
an execution first appeal on behalf of a decree-holder, 
Mahant Somwar Gir. Mr. Pande has appeared for the 
appellant; the opposite side is not represented. 

The first question we have to consider is whether 
an appeal lies. 

The facts of the case are as follows : — The decree- 
holder appellant obtained a simple money decree against 
the judgement-debtor on the 17th of February, 1926. 
Execution was applied for in May, 1926, and as the result 
of this there were attached certain properties — zamin- 
dari, house property etc. , as also certain decrees which had 
been obtained by the judgement-debtor against third 
parties. 

On the 16th of June, 1926, the judgement-debtor 
put in an objection to the attachment of certain house 
property mentioned in list B. His plea was that this 
property was not liable to attachment and sale in 
execution of the decree obtained against him by Mahant 
Somwar Gir, because it was not his personal property 
at all but was property belonging to a math. In sub- 
stance the objection was to the effect that this house 
property was in the possession of the judgement-debtor 
as a trustee for the math. 

This objection was dismissed for default on the 
20th of November, 1926. On the same day the judge- 
ment-debtor’s counsel asked for restoration of the case, 
but this application was refused on the ground that 
order IX, rule 9, did not apply to proceedings in execution 
of decree. 

After this an application was made for review of 
judgement and it seems this was entertained by the court 
below and finally allowed. The cpurt held that the 
house property belonged to the math and was not liable to 
be attached and sold in execution of Mahant Somwar 


VOL. L 


.4LL.i^HABAD SBR.TTi'.S 




Oir’s decree. The decree-holder now comes up in ap- 
peal. 

It appears to us, having regard to the circum- 
stances of this case and to the nature of the objection 
which was put forward by the judgement-debtor in the 
oourt below, that this is not a case’ in which an appeal is 
allowable. It seems to us that the objection which the 
judgement-debtor preferred to the attachment and sale 
was one under order XXI, rule 58, and consequently the 
•order of the court below which is now under appeal be- 
fore us must be deemed to be an order under rule 60 of 
•order XXI. If that is so, it follows that the person 
■against whom this order has been passed has no remedy 
by way of appeal. His remedy is by way of a suit (see 
order XXI, rule 63). 

Mr. Pande, however, has contended on behalf of 
the decree-holder that this application of objection ought 
not to be treated as having been made under order XXI, 
rule 58, at all. His case is that it was an objection 
raised under section 47 and that the order of the court 
below must therefore be treated as a decree and liable to 
be appealed from. 

We are unable to accept this contention, although 
it finds support in a recent case of the Oudh Chief Court, 
Shah Naim Ata v. Girdhari Lai (1). In this case a 
number of previous authorities are discussed and in 
particular there is an examination of the Xull Bench 
•decision of the Calcutta High Court in KarMk Chandra 
Ghose V. Ashutosh Dhar (2). Their Lordships of the 
‘Chief Court found themselves unable to accept the view 
which was taken in this Bull Bench decision. We find, 
however, that there is a great mass of authority against 
the view which is taken by the Chief Court. Leaving^ 
aside the Calcutta Full Bench decision to which reference 

a) (1927) I. L. E., 2 Luck., 145. (2) (19111 I. L. E., 89 Calc., 298. 
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has just been made, we find that a similar view was 
taken in Ramanathan Ghettiar v. Levvai Mamkayar (1), 
Murigeya v. Hayat Sahel (2), Budrudeen v. Abdul 
Rahim (3), Upendra Nath Kalamuri v. Kusum Kumari 
Dasi (4) and Sheikh Nazir Hussain v. Muhammad Ejaz 
Hussain (5). 

We would also refer to the Full Bench case of this 
Court— S'eth Ghand Mai v. Durga Dei (6). In that case 
it was held that where the legal representative asserts 
that the property is his own and has not come to him 
from the deceased judgement-debtor, he cannot set up 
a jus fertii so as to come in under section 278 and the 
following sections of the Code. He can only do so where 
he opposes execution against any particular property on 
the ground that, although it is vested in him, it is vested 
in him not beneficially by reason of his being the re- 
presentative of the judgement-debtor but as trustee or 
executor of some one else; in that case either party may 
have the question of jus tertii determined in a separate 
suit. 

If that is true of a case in which the capacity of the 
legal representative of a judgement-debtor to raise a jus 
- tertii was under consideration, we see no reason why 
such a plea is not open to the judgement-debtor himself. 

The authorities were examined in a recent judge- 
. ment of a single Judge of this Court in Bhagwan Das v. 
Mahmud Bano (7). There Mr. Justice Kanhaiya Lal 
held that in objecting to attachment of certain properties- 
in the execution of a decree under order XXI, rule 58, 
of the Code of Civil Procedure, if the objector claims the 
property as the mutwalli of a trust he does not do so as- 
a representative of the judgementrdebtor, even though 

(1) (1899) I. L. E., 23 Mad., 195. (2) (1898) I. L. E., 23 Bom., 23T. 

(3) (1908) I. L. E., 31 Mad., 125. (4) (1914) I. L. E., 42 Calc., 440. 

(5) (1922) I. L. E., 1 Pat., 637. (6) (1889) I. L. E., 12 All., 318. 

(7) (1923) 75 Indian Casest 1053. 
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the author of the trust ruay himself have been the judge- 
ment-debtor, except where such trust is created after the 
suit or the decree passed therein. We think the view 
taken by Mr. Justice Kanhaiya Lal is right and is sup- 
ported by authority. It seems to us that in cases of this 
kind a judgement-debtor may fill two totally distinct legal 
characters. He may have property of which he is the 
beneficial owner. On the other hand, he may also be 
in possession of property which he holds in trust on be- 
half of a third party. If this latter property is attached 
in the execution of a decree obtained personally against 
him he is surely entitled to apply to the court and say 
that the property which is being attached is not really 
his property at all bpt belongs to a third party for whom 
he is holding as a trustee, and an examination of the 
language of order XXI, rule 60, supports this conclusion, 
for there it is said that if the court on investigation 
finds “that property which is in the possession of the 
judgement-debtor at such time is so in his possession not 
on his own account or as his own property, but on ac- 
count of or in trust for some other person, the court 
shall make an order releasing the property wholly or to 
such extent as it thinks fit from the attachment.” It 
seems plain to us that a question of "this kind may be 
raised by the judgement-debtor himself and that in such 
cases he is not raising it as judgement-debtor but in a 
totally different legal character, namely, that of a trustee 
for a third person. In this view, therefore^ we are of 
opinion that no appeal can be entertained against the 
order of the court below in the present case. 

We have been asked to treat this present appeal as 
an application for revision of the order of the lower court, 
the ground taken being that the lower court had no juris- 
diction to entertain and allow the application for review 
of judgement. We have no doubt that the ground upon 
which the court below allowed the review was not a 
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1928. good ground in law, but it cannot be said that theie ib- 
any ground for revision. We cannot revise the order of 
the lower court merely because it came to an erroneous- 
mayakand conclusion on a question of law raised before it. ^ We 
^ think, therefore, this appeal fails and it is dismissed. 
No order as to costs, as the opposite party is not 
. represented. 

Appeal dismissed. 
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Before Sir Grinmood Hears, Knight, Chief Justice, 
and Mr. JnsUee King. 

HAE SWAEUP V. MUHAMMAD SIEAJ.* 

Act No. XXV of 1867 (Press and. Registration of Books Act), 
section 7 — Newspaper — ** Declared printer Respon- 
sibility of printer for defamatory ^natter- printed in a 
paper— Act No. XLV of 1860 (Indian Penal Code), sec- 
tion 500. 

Primd facie the person who is the “declared printer’’ 
of a newspaper is responsible for every thing that is printed 
in it. He can, however, escape liability by showing that he 
was absent bond fide, that is, hot with the purpose of evading 
responsibility, when a particular article .complained of was 
printed. But if he does so, he is bound to give evidence as to 
who the actual printer of the paper in his absence was. 
Emperor v. Phanendra Nath Hitter (1), followed. 

The facts of this case sufficiently appear fixun the 
judgement of the Court. 

Pandit Madanniohan Ndth Raina, for the applicant. 
. • The opposite party appeared in person.. 


^Criminal Bevision No. 279 of 1928, from an order of H. G. Smith*, 
Sessions Judge of Meerut, dated the 10th of December, 1927. t 

' (1) (1908) I. L. B., 35 Calc., 945, 
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Hears, C.J., and King, J.— This is an applica- isas 
tion for the revision of an order passed by the Sessions h^T'^'abw 
J udge of Meerut., dated the 10th of December, 19"27, 
setting aside the conviction of Muhammad Siraj under sie.«. 
sections 500 and 501 of the Indian Penal Code, and the 
sentence of fine of Es. 50 passed in respect of each 
offence. 

The facts of the case were briefly as follows : — On 
the 24th of June, 1927, an article appeared in the 
Eisalat ’ ’ , which is a weekly newspaper published in ' • 
Meerut, containing imputations calculated to harm the 
reputation of Lala Har Swarup, a respectable land- 
holder and banker of Mowana in the Meerut district. 

He instituted criminal proceedings against the editor 
and printer of the “ Eisalat ”, charging them with de- 
famation. The Magistrate found that the editor, 
Muhammad Nazir, and the declared printer, Muham- 
mad Siraj, were guilty of defamation under section 500 
of the Indian Penal Code and further found them guilty 
of subsidiary offences under sections 502 and 501 of the 
Indian Penal Code, respectively. 

For the pui'pose of this application it is unnecessary 
to consider whether the publication of the article did 
or did not constitute an offence under section 500 of the 
Indian Penal Code. 

Muhammad Siraj is the declared printer of the 
“Eisalat”, but his defence was that he was absent 
from Meerut at the time when the defamatory article 
was printed. It was printed by another person during 
his absence and he knew nothing whatever about it until 
he received a notice from the -complainant. He pro- 
duced evidence, which has been accepted by the trying 
Magistrate', proving that he was in fact at Delhi at the 
time when the issue of “ Eisalat ” dated the. 24th of 
June, 1927, was printed. He also produced a witness 
who deposed that he had printed that issue of the 
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1928 “Bisalat ” during the absence of Muhammad Siraj. The 
Has Swaeup Magistrate, however, held that although the printer had 
Mohamad proved his absence from Meerut on the date when the 
paper was printed, nevertheless his absence could not 
- absolve him of his liabilities as a declared printer of the 
newspaper unless he could show that he left a ‘ ‘ respon- 
sible man ’’ in charge of his work in his absence, and 
that he had not produced any evidence to prove which 
" responsible man “ was in charge of his work during 
his absence. The Magistrate, therefore, fomid him 
. guilty of technical offences under sections 500 and 501 
of the Indian Penal Code. 

ry.: '. r ' In appeal before the learned Sessions Judge th^ 

■ , ■ same argument was raised on behalf of Muhammad 
Siraj, namely, that he was not criminally liable for 
printing the offending article since he was bond fide ab- 
sent from Meerut on the date of the printing, and the ru- 
ling of the Calcutta High Court in Emperor v. Phanendra 
Nath Hitter (1) was cited as an authority for the con-, 
tention that his conviction was not justified. This argu- 
ifient was accepted by the learned Judge. He held that 
the accused was not merely absent from Meerut on the 
date of printing, but that he was “ bond fide absent ”, 
in the sense that he knew nothing of the article in ques- 
tion, and did not know that it would be printed in his 
absence. ' In the Calcutta ruling, upon which the learned 
Sessions Judge relied, Mr. Justice Eampini, in his 
charge to the jury, refers to the provisions of section 7 of 
Act XXV of 1867, which lays down that a declaration 
made by a person that he is the printer of a newspaper 
•shall be sufficient evidence (unless the contrary be prov- 
ed) as against that person that he was the printer of every 
portion of .every issue of the newspaper named in the 
declaration. He pointed out that the effect of this sec- 
tion is to throw upon the declared printer the onus of 

■(1) -(1908) I. L. E., 3S Calc., 945. . 
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pioving that in fact he was not the printer of any issue 1928 
of the newspaper which may form the subject-matter of Hab s-wabto 
legal proceedings. He explained to the jury th'at no muh^ab 
doubt absence in good faith and without knowledge of 
the seditious articles would be sufficient evidence to the 
contrary, but not absence in bad faith. He goes on to 
explain what he means by absence in bad faith. 

In the present case there is no evidence whatever 
to suggest that Muhammad Siraj, the declared printer, 
was absent in bad faith, i.e., that he knew that a de- 
famatory article was about to be printed, and that he 
merely absented himself with a view to escaping liability.- 
"We. must take it, .therefore, that Muhammad Siraj was 
absent in good faith and without knowledge of the de- 
famatory article. Under the law, as laid dovm in the 
Calcutta ruling, this was. sufficient fer his acquittal, and 
in our opinion the law is correctly. set forth in that ru- 
ling. "When the declared printer of a newspaper pleads 
_ absence in good faith he should, we think, prove who 
was in fact the printer of the newspaper in his absence. 

If he seeks to escape his presumptive responsibility, then 
•he should show who was in fact responsible. This. is 
just what Muhammad Siraj has done in the present case. 

The defence witness Abdul Eahman clearly states “ I 
printed the. issue dated the 24th of June, 1927, of the 
Eisalat ’ in my press ” and thereby accepts what- 
ever liability may attach to the printer. Muhammad 
Siraj has therefo.re fully discharged the onus of proving 
that he was not the printer of the issue in question. 

The learned. Sessions Judge was right in acquitting 
Muhammad Siraj and we dismiss the application for re- 
vision. 

Application 'rejected. 
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Before Mr. Justice Lindsay. 

RAM CHAR AN, BANWARI LAL (Plaintiff) v. 

KISHORI LAL, RAM SARUP (Defendant).* 

Civil Procedure Code, section 24 (4) — Transfer of Small Cause 

Court suit to court not having Small Cause Court poivers 

— Appeal. 

During the pendency of a suit before a Subordinate 
Judge having Small Cause Court powers, the Subordinate 
Judge was transferred and was replaced by another Subordi- 
nate Judge who had not such powers. The suit was then 
transferred, by order of the District Judge first to the 
Munsif , and then to the Additional Munsif, by whom it was 
tried. Held that section .24 (4) of the Code of Civil Proce- 
dure applied and no appeal lay from the decision of the Addi- 
tional Munsif. Katdeshar Rai v. Dost Muhammad Khan (1), 
followed. Dulal Chandra Deb v. Rami Narain Deb (2), and 
Madhusudan Cope v. Behari Lai Cope (3), referred to. 

The facts of this case are fully stated in the judge- 
ment of the Court. 

Munshi Shambhu Nath Seth, for the applicant. 

Munshi Kaihs Chandra Mital, for the opposite 
party.' 

Lindsay, J. — This is an application for revision 
under section 115 of the Code of Civil Procedure and the 
ground taken is that the judgement and decree of the 
lower appellate court are nullities because no appeal lay 
to the Additional Subordinate Judge. 

The facts of the case are -as follows : — The firm of 
Ram Charan, Banw^ari Lai, who are the applicants here, 
brought a suit against another firm carried on in the 
name of Rishori Lai, Ram Sarup. The suit w^as for the 

*Civil Eerision No. 16 of 1928. 

(1) (1883) 1. L. E., 5 All., 274. (2) (1904) 1. L. E., 31 Calc., 1057. 

(8) (1918) 27 0. L. J., 461. 
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recovery of Rs. 386 odd and was filed in the court of 

Mr. Zia-ul-Hasan, who was the Subordinate Judge of Ram Chaean: 

Farrukhabad with Small Cause Court powers to try suits 

of a value not exceeding Rs. 600. Kishoei 

Before the suit could be decided Mr. Zia-ul-Hasan ram^^ot.. 
was transferred from Farrukhabad to Cawnpore. He 
was succeeded in office by Mr. Shankar Lai, a Subordi- 
nate Judge, but it so happened that Mr. Shankar Lai 
was not invested with the powers of a Small Cause Court 
Judge. It became necessary, therefore, for some ar- 
rangements to be made to effect the disposal of the suits 
which had been filed in Mr. Zia-ul-Hasan’ s court as 
Small Cause Court Judge. The suit with which we are 
concerned now was transferred, first to the court of the 
Munsif of Farrukhabad, and subsequently to that of the 
Additional Munsif, who finally decided it. The order 
for the transfer of the case was made apparently by the 
learned District Judge. I find endorsed on the order- 
sheet of the suit an order over the signature of Mr. Slian- 
kar Lai indicating that -the case was being sent to the 
court of the Munsif of FaiTukliabad in accordance with 
an order, of transfer passed by the District Judge. 


The Additional Munsif having decided the case, 
an appeal was filed and in the lower appellate court the 
ground was taken that, regard being had to the provi- 
sions of section 24 of the Code of Civil Procedure, no 
appeal lay. Section 24 (4) lays down that a court trying 
any suit transferred or withdrawn under this section 
from a Court of Small Causes shall, for purposes of such 
suit, be deemed to be a Court of Sma'lL Causes. If that 
sub-section applies to_ the present case, and I think it 
does, then it is clear that the Additional Munsif who de- 
cided the suit as the trial court must be treated as a 
Court of Small Causes, and there would have been no 
appeal against his decision. 
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3^928 ■ It lias been suggested that there is. nothing- to show 

- — _ that the suit was transferred under the provisions of sec- 
ban-wabi tion 24 (4), but it appears to me that there is no other 
0 . authority under which the’ District Judge could have 
^Lal,*^ transferred the case. 

Bam Sabup. 

The Judge of the loAver appellate court before whom 
this question of jurisdiction was raised came to the con- 
clusion that section 24 (4) could not apply because, as 
he says, the Court of Small Causes had ceased to exist 
as soon as Mr. Zia-ul-Hasan Jiad given over charge and 
left the district. Consequently the Judge says that at 
the date the order of transfer was passed there was no 
court in existence. If that be so, tlio question might 
very well be asked how was it possible for the District 
Judge to transfer a case from a court which did not exist 
to a court which did exist. That was the question which 
was asked in the case of Kaulesliar Rai v. Dost Muham- 
mad Khan (1). That case is exactly in point here, the 
facts being exactly the same. The learned Judges were 
of the opinion that a suit transferred under circum- 
stances similar to those with which I am now concerned 
was a suit finally tried by a Judge who was a Small 
Cause Court Judge. In the course of their judgement 
their Lordships observed as follows : — 

“ It was contended for the plaintiff that the suit was not ' 
withdrawn from a Court of Small Causes as that court -had 
gone out of existence at the time of the Judge’s order; but 
this argument is without force. The suit was on the register 
of^a competent Small Cause Court which was in existence 
when the suit was lawfully instituted therein. If the suit 
was not withdrawn' from that courJ;, from what court was it 
withdrawn? Not from that of the late Subordinate Judge, 

- ' on whose register the, suit as a matter of fact had never been 
entered and could not legally have been entered as an original 
euit under the mandatory provisions of section 16 of the Ci-vil 
Procedure Code.” 


(1) (1888) I. L. E., 6 All., 274. 
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This case has never been dissented from, as far as 1928 
.my knowledge goes, except in the case of Dulal Chandra EamjChaean.. 
. Deb v; Ram Narain Deb (l),.but this latter case in turn 
has been -dissented from by another Bench of the KtsaoEi 
. Calcutta High Court whose iudgement is to be found in, 
Madhusudan Cope v. Behan Lai Cope (2). 

The decision of the lower appellate court that it had 
jurisdiction to' entertain this appeal is erroneous. In 
my opinion it is clearly established that the court had no 
such jurisdiction, and that being so, effect must be given 
to this application for revision. 

I allow the application and set aside the decree of 
the lower appellate court. The decree of the court of 
first instance is restored. The applicant is entitled to 
his costs both in this Court and in the lower appellate * 
court. 

Application allowed. 


APPELLATE CIVIL. 


Before Sir . Grimwood Mears, Knight, Chief Justice, 
and Mr. Justice Lindsay. 

SITA EAM DUBE and others (Defendants) v . EAM 
SUNDAE PEASAD and others (Plaintiffs).* 

Civil Procedure Code, order XXI, rule 96 — Purchase of un- 
divided share at a sale in execution-^Delivery of formal 
possession — Suit for actual possession — Limitation — Act 
No. IX of 1908 (Indian Limitation Act), schedule 1, 
article 142. ■ • 

In the case of auction purchase of an undivided share in joint 
property the only possession which can be delivered is joint 
possession,, and that can be done only as provided by order 
XXI, rule 96, of the Code of Civil Procedure. Where this 
has been done, and the judgement-debtor still continues in 


■•Appeal No. 87 of 1926, under section 10 of the Letters Latent, 
a) a904) I. L. E., 31 Calc., 1057. (2) (1918) 27 C. L. J., 461. 
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1928 actual possession -along with the other co-owners, limitation 
fiTA Bam ™ lespect of a suit to obtain actual possession by means of 
Dube physical partition of the shiire purchased begins to run 
jIam SuNiiAE against the purchaser from the date of delivery of formal 
Pbas-ad. possession. Rajendra Kishore Singh v. Bhagioan Smgk (!)■ 
and Jang Bahadur Singh v. Hanwant Singh ( 2 ) followed. 

The facts of this case are fully stated in the judge- 
ment of the Court. 

Munshi Hariham Sahai and Munshi Shiva Prasad 
Sinha, for the appellants. , 

Dr. M. L. Agarwala, for the respondents. 

Hears, C. J., and Lindsay, J. — The question for 
. decision in this appeal is one of limitation. The trial 
court and the first appellate court dismissed the plaint- 
iff’s suit on the ground that it was barred by time. The 
learned Judge of tliis Court, whose judgement is before- 
us in appeal, was of the contrary opinion : he has held 
that the suit was within time and has given the plaintiff 
a decree for possession. 

The facts to be considered are these. The prede- 
cessor in title of the plaintiff obtained a simple money 
decree against the grandfather of the first defendant, a 
minor named Babban Dube. In execution of this de- 
cree he brought to sale and purchased an undivided one- 
third share of a house Avhich was owned jointly by his- 
judgement-debtor and certain others who are now repre- 
sented by the defendants Nos. 2 to 8. 

The purchase was made in the year 1900 and the 
purchaser, on the 16th of March, 1903, was given 
formal possession over his one-third joint share in the 
manner provided by order XXI, rule 96, of the Code of 
Civil Procedure. 

The judgement-debtor, notwithstanding this, con- 
tinued in actual physical possession of the house along 
with his former co-owners, who were his relations. 

(1) (1917) I. L. E.. 89 All., 460. (2) (1921) 1. L. E., 43 A!!., 520. 
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.. . In 1916, the, purchaser brought a suit for partition 19-28 
I ■ ■ against the other co-owners and obtained a decree for 
i the separation of his one-third share, and in 1917 he ap- 

plied to be placed in actual possession of his separated Bam ^^S topar 
share. This application was opposed on behalf of th^ 

! present defendant No. 1 on the ground that he was in ac- 
tual possession and was not bound by the partition de- 
, , cree to which he was not a party. The objection of the 
first defendant was sustained, with the result that the 
plaintiff brought the present suit on the 13th of April, 

1921, claiming actual physical possession of the one- 
third share. The suit was framed as a suit for recovery 
-of possession after dispossession by the first defendant. 

The plaintiff, claiming to have been in possession since 
the time of his purchase, pleaded that he was dispossess- 
'-ed in September, 1917, when the first defendant “in- 
terfered with his possession ’ ’ ; and again on the 29th 
j -of June, 1918, when his application for possession under 

I the partition decree was shelved by the e!secutmg court, 

i The defence was that the suit w'as barred under ' 

^ article 142 of the Limitation Act because the plaintiff 

' had not been in possession within 12 years from the date 

•of the suit. 

The finding of fact of the lower appellate court, 
which was binding upon the Judge of this Court in 
■second appeal, was that there was no reliable evidence 
to show that the plaintiff or his predecessor had ever en- 
joyed physical possession of any portion of the house 
since the time of his purchase. The only possession he 
•could show was the formal possession obtained on the 
16th of March, 1903, in the manner stated above. 

; On this finding the suit was dismissed as time- 

barred. 


The learned Judge of this Court, in reversing the de- 
cree of the fjrst court of appeal, observes in his judge- 
ment that there was no proof of adverse possession of the 
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first defendant prior to the partition suit of 1916. He 
Ram remarks in this connection that the one-third interest 
V. acquired by the plaintiff was “ never in fact ascertain- 

^ ed ’ ’ — and that the plaintiff as purchaser could not pos- 

sibly oust his judgement-debtor ‘ ‘ unless he obtained the 
co-operation of the other owners and took formal pro- 
ceedings for that purpose. ’ ’ He came te the conclusion, 
therefore, that there had been no ouster before the share 
was “ ascertained ” by the partition suit in 1916, and 
that limitation could not have begun to run earlier than 
the date of the partition decree. 

In our opinion no question of adverse possession 
arose for determination in the suit; such a question does 
not arise in a suit to which article 142 of the schedule 
to the Limitation Act applies. It is not for the defend- 
ant to such a suit to raise and prove adverse possession 
in order to show that the suit is time-barred. The 
plaintiff has to prove possession and dispossession with- 
in a period of 12 years prior to the suit. In the case 
now before us the plaintiff failed to prove this and his 
. suit was, therefore, rightly dismissed. 

The judgement of the learned Judge of this Court 
is not in accord with the principles laid down in the 
following two cases of this Court : — Rajendra Kishore 
"v. Bhagwan Singh (1) and Jang Bahadur v. Hanwant 
■ Singh (2). In those cases it was held that where pos-. 
session has been delivered to a purchaser - in execution 
in accordance with, law, that would, as between the par- 
ties to the proceedings for delivery of possession, give a 
, new start for the computation of limitation, and the 
possession of the defendant (i.e., the judgement-debtor) 
would be deemed to be a fresh invasion of the plaintiff’s 
rights and a new trespass upon the property. 

In the case of purchase of an undivided share in 
joint property the only possession which can be delivered 

(1) (1917) I. L. R., 39 All., 460. (2) (1921) I. L. R., 43 All., 520. 
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is joint possession and that can be done only as provided ims 
by order XXI, rule 96, of the Code of Civil Procedure, 'sita ram 
T hat v?as what was done in the case now before us and 
it follows that limitation began to run against the plaint- 
iff from the 16th of March, 1903, when he obtained for- 
mal delivery. 

From that date he became entitled to seek actual 
possession of the one-third share he had purchased, by 
demanding a partition. There was no need for him to 
wait for the co-operation of the other joint owners for 
this purpose : he could have got a separation of his share 
by impleading them as defendants in a suit for partition. 

Any co-owner of joint property can call for partition at 
any time aa long as co-ownership exists. 

It is not correct to say that the one-third share ac-:',/;- 
quired by the plaintiff was not “ ascertained ”. The "* i r-'-if -v'-K" 
share, a one-third share, was certainly asceilained, . ' 
though it had not been physically defined by a partition 
by metes and bounds. 

As we have said, the question of adverse possession 
did not at all arise, but it may be observed that if the 
judgement-debtor, in spite of the formal delivery ol pos- 
session to the plaintiff, retained actual possession, as has 
been found, it is difficult to see how his possession could 
be otherwise than adverse. The execution sale had put 
an end to his title — he ceased to be a co-owner of the 
property, and his occupation after that would be that 
of a trespasser upon the joint possession of all the co- 
owners. And if they failed to oust him before the expijy 
of 12 years, their title as joint owners would becomes ex- 
tinguished with regard to any portion of the property so 
held adversely. And it would follow that after the lapse 
of 12 years jn such a case the joint owners could not, in 
a suit for partition, include any portion of the property 
to which their joint title had been lost. Joint owners, 

56ad. 
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by delaying to sue together for ejectment of a trespasser 
in wrongful possession of a portion of the joint property, 
or by delaying to have partition in order to assert their 
separate rights to actual possession in accordance with 
their shares, cannot stop the running of time in favour 
of the trespasser. 

For these reasons we hold that the plaintiff’s suit 
was time-barred as was held by the first appellate court. 
We allow this appeal, set aside the decree of the learned 
Judge of this Court and restore the decree of the first ap- 
pellate court. The appellants to have their costs of this 
appeal. 

Appeal allowed. 

Before Mr. Justice Snlaiman and Mr. Justice Kendall. 

ANEUDH KUMAE- and another (Dbfend.ants) v. 

LACHHMI CHAND (Plaintiff).* 

Act No. IX of 1872 (Indian Contract Act), sections 72 and 73 — 
Obligation resembling contract — Compensation due under 
the Land Acquisition Act, 1894, paid by mistake to the 
wrong person — Duty of person receiving such payment to 
refund — Interest. 

Certain compensation which would have been due to one 
B under the provisions of the Land Acquisition Act, 1894, had 
he survived, was paid by mistake to A A on. the supposition, 
that he was the legal representative of E. It was afterwards 
found that AK was not the legal representative of B, but that 
one LC was. 

Held that sections 72 and 73 of the Indian Contract Act 
applied. AK was bound to refund to LC the money paid to 
him by mistake, and, as he had for a considerable period 
avoided payment thereof, he was properly chargeable with 
interest for the time during which the money had been with- 
held. 


*Pirst Appeal No. 379 of 1925, from a decree of Saiyid Abdul Hasan, 
Subordinate Judge of Debra Dun, dated tbe 30th of June, 1925. 
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Held, also, that illustration (n) to section 73 of the Indian 
Oontract Act, 1872, is not exhaustive and cannot be considered 
.as co-extensive with the provisions of the section itself. Jtoala 
Prasad v. Hoti Lai (1) and Abdul Saffur Rowther v. Hamida 
Bivi A mnial (2) , referred to. 

The facts, material for the purpp.se of this report, 
were briefly as follows : — ^Lachhmi Clmnd, plaintiff, had 
two brothers, Mohar and Baldeo, and they were all 
separate. The defendant Anrudh Kumar was the son of 
Mohar. On the 24th of August, 1920, Baldeo died as a 
separated owner. Mohar having predeceased him, 
Lachhmi Chand would be entitled to succeed to the estate. 
Anrudh Kumar, who was not the heir-at-law, apart from 
■alleging jointness, set up a will in his favour. In the 
lifetime of Baldeo some land had been acquired by the 
•Government under the Land Acquisition Act, and lie died 
while the proceedings were pending. A sum of Es. 33,000 
and odd was awarded as compensation for the property 
BO acquired. On the 14th of March, 1921, this amount 
was paid to Anrudh Kumar, who claimed to be the heir of 
the deceased Baldeo. A suit was instituted by Anrudh 
Kumar against Lachhmi Chand, which was decided on the 
18th of June, 1921, by the first court. It found that the 
family was separate and that the will which had been 
set up by Anrudh Kumar was a forgery. This decision 
was ultimately affirmed by the High Court on the 27th 
•of November, 1924. 

In 1923, Lachhmi Chand brought a' suit against 
Anrudh Kumar, in which the relief claimed by the plain- 
tiff was for a decree for the principal sum due, together 
with interest from the 14th of March, 1921, to the 17th 
•of September, 1923, the date of filing the suit, at 6 per 
■cent, per annum, by way of damages.' Anrudh Kumar, in 
his written statement, mainly pleaded that he was not 
liable to pay Interest on the amount claimed by the 

a) (1924) I.L.R'., 46 All., 625. '(2) (1919) LL.R., 42 Mad., 661. 


1928 


Anrudh 

Kumar 

V. 

TjACHHMI 

Chand. 



THE INDIAN LAW REPORTS, 


1928 


Aneudh 

RtTMAE 

«■- 

Laohhmi 

Chand. 




I 


i 


820 


[vOL. L. 


plaintiff. The Subordinate Judge decj'ced the claim with 
the interest. The defendant appealed. 

Dr. Kailas Nath. Katju, for the appellants. 

Babu Piari Lai Banerji and Munshi Shambhu Nath 
Seth, for the respondents. 

The judgement of the Court (Sulaiman and 
Kendall, JJ.), after stating the facts set out above, thus 
continued : — 

The appeal of Anrudh Kumar must be dismissed. 
The only point that has been urged on his behalf is that 
he should not have been made liable to pay interest on 
she amount which had been paid over to him in the land 
acquisition proceedings. There can be no doubt that 
Anrudh Kumar set up a forged will in liis favour, and it 
was on the strength of that forged document that he suc- 
ceeded in recovering Rs. 33,000 and odd wliich were due 
to the estate of Baldeo, by falsely alleging tliat he was 
his legal representative. Anrudli Kumar has had the 
use of this money for all these years. When 
it was found that , the document on which his 
claim was based was forged and he had no legal 
title whatsoever, it was clearly his duty to repay 
the amount taken out by him. The plaintiff was 
driven to carry on a protracted litigation against Anrudh 
Kumar up to the appellate court before he succeeded 
finally in exposing the spurious character of the document 
set up by Anrudh Kumar. The present suit was institut- 
ed within three years of the date when the money was 
taken out by Anrudh Kumar, and, indeed, even before 
the disposal of the appeal in the High Court. If one were 
to proceed on grounds of justice, equity and good con- 
science, one would have no hesitation in allowing the 
plaintiff compensation for the withholding of this 
ainount for all these years. The learned advocate for 
the appellants, however, contends that interest can be 
allowed only if the grounds of the case are to be found 
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either in the Interest Act of 1839 or section 73, illustra- 1928 
tion (n), of the Indian Contract Act. In this view he anbudh 
relies strongly on the case of Jwala Prasad v. Hoti Lai 
(1), which undoubtedly supports him. We might how- 
ever point out that it is not quite accurate to state that 
the grounds liiust be found in section 73, illustration (w), 
of the Contract Act. The illustration of course is not 
exhaustive and cannot be co-extensive with the provision 
in the section itself. The view taken by the Madras 
High Court in the case of Ahdul Saffur Rowther v. Hami- 
■da Bivi Animal (2) is that interest can be allowed on equit- 
able grounds even if the case does not fall within tlie 
statutory enactments. The learned .Judges of the Madras 
High Court relied on three cases decided by their Lord- 
ships of the Privy Council, which they thought indicated 
that interest could be allowed on principles of equity, 
justice and’ good conscience. It is not necessary for us 
to decide this point in this case, as in our opinion the 
present case comes within the four corners of the provi- 
sions of the Indian Contract Act. 

Chapter V, which deals with certain relations resemb- 
ling those created by contract, contains section 72, under 
which a person to whom money has been paid or an 5 ithing 
delivered by mistake or under coercion must repay or 
return it. There is no doubt here that the amount of 
compensation money was paid to Anrudh Kumar under 
the mistaken belief that he was the legal representative 
of Baldeo.who had been entitled to this amount. There 
was thus a legal obligation on Anrudh Kuinar to repay or 
return this amount. Section 73, paragraph 3, of the 
Indian Contract Act provides that when an obligation 
resembling those created by contract has been incurred 
and has not been discharged, any person injured by the 
failure to discharge it is entitled to receive the same com- 
pensation from the party in default as if such person had 

(1) (1924) I.L.R.. .to AIL, CM. (2) (1919) 42 Mad.. 661. 
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contracted to discharge it and had broken his contract. 
' Tins paragraph speaks of an obligation resembling those 
created by contract, and not necessarily a completed con- 
tract as is mentioned in illustration (n) to this section. 
Reading sections 72 and 73 together we have no doubt in 
our minds that the obligation on Anrudh Kumar to re- 
pay or return the amount was one resembling that created 
by a contract. When the Land Acquisition officer made 
the payment to him it was undoubtedly understood that 
the payment was made to him as representing the estate 
of Baldeo, whose property had been acquired by Govern- 
ment. If that supposition was wrong there was an obli- 
gation on the payee to refund the amount to the true heir. 
The present suit was instituted by Lachhmi Chand, who 
has been found to be the lawful heir entitled to this 
amount. We are, therefore, of opinion that the plaintiff 
should be allowed compensation for the withholding of the 
amount from him for all this period. The court below 
has fixed the ordinary court rate of interest at 6 per cent, 
■per annum as a reasonable rate of compensation, which 
we think was quite, fair. 

The result, therefore, is that the appeal of Anrudh 
Kumar is dismissed with costs. He will pay the full 
costs of the plaintiff in the court below and one-sixth of 
the costs of the plaintiff in this Court and will bear his 
own costs. 

Appeal dismissed. 


i 
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Before Mr, Justice Stilaiman, Acting Chief Justice, and 
Mr. Justice Kendall. 

EAM NAKAIN and another (Plaintiffs) v. NANDEANI 
KUNWAK AND OTHERS (DEFENDANTS) 

Hindu laiD — Hindu widow — Alienation — Legal necessity — 

What evidence may be suffi.cient to supj^ort an alienation 
* challenged after a considerable lapse of time. 

Eecitals in a deed of sale with regard to the existence of 
legal necessity for an alienation by a Hindu widow are not in 
themselves evidence of such necessity without substantiation 
by evidence alitmde. But, though the onus lies upon the legal 
representatives of the transferee to prove the necessity for the 
' sale, when it is challenged after a considerable lapse of time, 

full and detailed evidence cannot be expected, and in such cir- 
cumstances presumptions are permissible to fill in the ‘details 
which have been obliterated by time. 

Furthermore, it is not absolutely necessary for a transferee 
to establish the actual existence of family necessities, or to 
1 show that the money advanced by him was utilized for such 

purposes. It is only necessary that a representation should 
have been made to the purchaser that such necessity existed , 
.and that he should have acted honestly and made proper 
i inquiry to satisfy himself of its existence. The recital in the 

^ document is clear evidence of a representation, and if the cir- 

cumstances are such as to justify a reasonable belief that an 
inquiry would have confirmed its truth, then, when proof of 
actual inquiry has become impossible, the recital coupled with 
I such circumstances would be sufficient evidence to support the 

! deed. 

I 

Brij Lai v. Inda Kunwar (1), Venkata Reddi v. Rani 
Saheha of Wadhwan (2), and Banga Chandra Dhur Bisioas 
V. Jagat Kishore Acharjya ChowdJiuri (3), referred to. 

This was a suit for recovery of possession of pro- 
perty which was transferred so long ago as the 16th of 


♦First Appeal No. 411 of 1925, from a decree of C. Deb Banerji, Sub- 
ordinate Judge of Bareilly, dated the 17tb of July, 1926. 

(1) (1914) t;L.E., 36 All., 187. (2) (1919) I.L.K., 48 Mad., 541. 

(3) (1916) I.L.E., 44 Calc., 186. 
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Januai'y, 1865, under a sale-deed executed by Musammat 
Chunni, the mother, and Musammat Tursa Kunwar, the 
widow, of Jawahir Lai, deceased, whose reversioners the 
present plaintiffs were. The Subordinate Judge found 
that the sale could not have been ivithout legal necessity, 
and the transferees had discharged the burden that lay 
on them. Their suit having been dismissed by the court 
of first instance, the plaintiffs appealed. 


Maulvi Iqlnil Ahmad and Babu Snrendra Nath 
Gupta, for the appellants. 

Babu Pi-ari Lai Banerji and Munshi Parmeshwar 
Sahai, for the respondents. 


,4 


The judgement of the Court (Sulaiman, A. C. J., 
and Kendall, J.), after stating the facts as above, thus 
continued : — 

The fact that this is a very old transaction, as to 
which oral evidence has by mere lapse of time become 
almost extinct, is patent. It would be very hard on the 
representatives of the original transferee to expect com- 
plete and exhaustive evidence shmving the way in which 
the money obtained by the ladies was utilized for purposes 
of necessity. 

The deed, hoAvever, contains an express recital to the 
effect that decretal amounts of certain named creditors 
and others were due by the executants’ ancestor, and they 
had borrowed money under bonds and pi'omissory notes 
from Chhote Lai and made payments to those creditors. 
The sale consideration, Avhich Avas Es. 4,000, Avas set off 
against the entire amount whicli had been so borrowed 
for the payment of the debts. The executants ack- 
noAvledged that they had applied the amount toAvards the 
payment of their ancestral debts. Eecitals in a deed o' 
sale with regard to the existence of legal necessity for an 
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alienation by a Hindu widow are not in themselves 1928 

evidence of such necessity, without substantiation by Ram 

evidence aliunde : Brij Lai v. Inda Kunwar (1). But 

«ven though the onus lies upon the legal representatives ' " i 

of the transferee to prove the necessity for the sale, yet, 5 

having regard to tlie great lapse of time, it would not be f 

reasonable to expect that full and detailed evidence would 

be forthcoming as to the state of things which gave rise { 

to the sale-deed in question, as would be the case if ' 

alienations made at more or less recent dates wnre con- ' : ■ 

■cerned. In sucli circumstances presumptions are per- 

missible to hll in the details which liave been obliterated . • ; 

by time: Venkata Reddi v. Rani Sakeha of Wadhwan 

<2). Furthermore, it is not absolutely necessary for a ■ •■■■, j 

transferee to establish the actual existence of family * ■ .:*! 

necessities, or to sliow tliat the money advanced by him 

was utilized for such purposes. It is only necessary that ' ■ • ■ 

•a representation should have been made to the purchaser _ . ' '* ^ 

that such necessity existed and that he should have acted 

honestly and made proper inquiry to satisfy himself of its 

•existence. The recital in the document is clear evidence 

of a representation, and if the circumstances are such as 

to justify a reasonable belief that an inquiry would have 

•confirmed its truth, then, when proof of actual inquiry 

has become impossible, the recital coupled with such 

circumstances would be sufficient evidence to support the 

•deed : Banga Chandra Dhur Biswas v. Jagat Kishore 

AcJiarjyaChowdhtiriiS). 

We liave, therefore, to consider wliether the circum- 
stances of this case are such as would justify us in holding 

-that the recital contained in the sale-deed Avas correct ; 

and that the repi’esentation made to the transferee was 
true, or that reasonable inquiry would have shown that it 
was well-founded. 

(1) (1914) I. L. E., 86 All., 187. (‘2) (1919) I.L.E., 48 Mad., S41, 

(3) (1916) I.L.R., 44 Calc., 180 (196). - . - 
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[Their Lordships then proceeded to discuss the evid- 
ence on these points, and the judgement thus con- 
tinued] : — 

This being the state of affairs of the family, there is 
no ground for suspecting that the recital in the sale-deed 
of 1865 was false and had been made intentionally with 
some ulterior motive. After a lapse of 60 years the 
defendants have succeeded in showing that at least. 
Rs. 3,000 out of Rs. 4,000 would have been due to 
Chhote Lai. Under these circumstances they cannot be 
expected to lead complete evidence showing the necessity 
for the entire sum of Rs. 4,000. That a representation 
was made to him by the two widows is clear from the deed 
itself. That Musamrnat Jhamman Kunwar, the daughter 
of Jawahir Lai, who remained alive till 1921, did not seek 
to get the deed avoided in her lifetime is also a circum- 
stance which cannot altogether be ignored. The other- 
reversioners, viz., the ancestors of the present plaintiffs- 
also did not think it fit to obtain a declaration that this- 
transfer would not be binding on the reversioners beyond 
the lifetime of the widows. They have waited for all 
these years and now call upon the great-grandsons of 
Chhote Lai, the original transferee, to justify the aliena- 
tion. In view of the pronouncements of their Lordships 
of the Privy Council we agree with the view taken by the- 


court below that the defendants have under the circum- 
stances of this case discharged the burden which lay upon 
them. The mere fact that Chhote Lai was connected 
with the ladies through the marriage of his son or that he- 
belonged to the legal profession can at best raise a mere- 
suspicion in one’s mind, which cannot be made the basis 
for a finding that he had, either through undue influence 
over the widows or in some other iraproner way, managed 
to get entered in the sale-deed false recitals for the pro- 
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time the evidence no doubt is meagre, but we are con-- 
vinced that no case has been made out for interference 
with the decree of the court below. 

We accordingly dismiss this appeal witli costs. 

Before Mr. Justice Sulaiman, Acting Chief Justice, and 
Mr. Justice Kendall. 

KEISHNA DAS and others (Decree-holders) v. EAM 
GOPAL SINGH and others (Opposite p.artibs.)* 

Civil Procedure Code, section 68; schedule HI, paragraph 1 — 
Execution of decree — Execution transferred to Collector 
— High Court not competent to interfere with Collector’s 
orders, even though erroneous. 

When a decree has been transferred to a Collector for 
execution under the provisions of section 68 of the Code of 
Civil Procedure, it is not competent to the High Court to 
interfere with the orders passed by him even though they 
may be obviously not warranted by the provisions of sche- 
dule III, paragraph 1, of the Code. Shahzad Singh v. 
Hanuman Rai (1), and Girdhari Lai v. Jhaman Lai (2), 
followed. Mahadaji Karandikar v. Hari D. Chikne (3), re- 
ferred to. 

The facts of this case sufficiently appear from the 
judgement of the Court. 

Pandit Uma Shankar Bajpai, for the appellants. 

Dr. N. G. Vaish, for the respondents. 

SuLAiMAN, A. C. J. and Kendall, J. : — This is 
an appeal by the decree-holders arising out of execution 
proceedings. A final decree for sale was passed on the 
30th of April, 1919, in favour of the appellants against 
the respondents. The property ordered to be sold was 
found to be ancestral property, with the consequence 


*First Appeal No. 40 of 1927, froin a decree of Hanuman Prasad Verma, 
Subordinate Judge of Benares, dated the 13th of November, 1926. 

(1) (1924) 46 AIL, 562. (2) 0926) 25 A. .L. J., 197. 

(3) (1883) LL.E., 7 Bom., 332. 
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that the civil court, under section 68 of the Code of 
- Krishna - Civil Procedure, transferred the execution of the decree 

“ , Das “ 

®. to the Collector. The decree was for about Es. 11,000, 
and the Collector accepted payment of Es. 6,000 and 
granted a lease of the property for a period of 12 years, 
directing that the lease money at the rate of Es. 500 a 
year should he paid towards the discharge of the decretal 
amount. He also reduced the rate of interest from 6 
per cent, to 5 per cent. The decree-holders sought 
. to get this order revised in appeal by the Commissioner, 
but failed. An application to the Board of Eevenue 
also was infructnous. 

The decree-holders then applied to the execution 
court praying that all proceedings taken by the Collec- 
tor may be set aside and the decree-holders may be 
permitted to take out execution afresh. The learned 
Subordinate Judge has held that tlie Collector’s proce- 
dure was not in accordance with schedule III, })ara- 
graph 1, of the Code of Civil Procedure and has allowed 
the application, so far as the Collector’s order related 
to the reduction of interest,, but has declined to do any- 
thing further. The decree-holders have appealed, but 
the respondents have submitted to the order. 

There can be no doubt that the order of the Collector 
was not justified by the provisions of schedule III. His 
jurisdiction was limited to the powers conferred upon 
him by that schedule. Paragraph 1 only could apply to 
a mortgage decree for sale. Paragraph 2 and the provi- 
sions of some of the subsequent paragraphs were inapplic- 
able because the decree was not a simple money decree. 
Under paragraph 1 (h) he could raise the amount of the 
decree by letting any property for a term on payment 
of a premium, but that implied the raising of the whole 
of the decretal amount within a reasonable time. It 
did not permit of payment by instalments, which even 
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a civil court had no power to direct. It is also clear 

-r- ■ ' ' 

that the Collector: liad no jurisdiction whatsoever to - Keishna , - 
reduce the amount of the decree by reducing the rate of «, 

iBterest. 


The learned advocate for the respondents has to 
concede that the order of the Collector was not in coin- 
pliance with the provisions of paragraph 1. Had the 
attention of the Collector been drawn to rule 978 of 
chapter 40 of the Manual of the Kevenue Department, 
he would undoubtedly have not granted a lease for suds 
a long period. 

But the first question before us is whether we have 
any jurisdiction to interfere in the matter. The learned 
advocate for the appellants contends that the execution 
court, winch had transferred the execution, had power 
to recall the record and rectify any mistake that might 
have been committed. In support of his contention he 
relies on the case of Mahadaji Karandikar v. Hari D. 
Ghikne (1) and a remark of Mukerji, J., in the case of 
Shahzad Singh v. Haniiman Rai (2), where it was 
said that the court could recall the papers. 

No doubt it is possible to conceive of contingencies, 
when the civil court may order that the papers which 
had been transmitted to the Collector should be recalled. 
But what the appellants want is that the papers should 
be recalled and the proceedings set aside. This would 
amount to an interference with the procedure adopted by 
the Collector. 


We are of opinion that the civil court has no juris- 
diction to interfere with tlie orders of the Collector in 
such a case. In special cases an appeal to the Com- 
missioner is provided for under the rules made by the 
Local Government, but once the execution of the decree 
has been transferred, the civil court cannot interfere 

(1) (1883) I.L.E., 7 Bom., 332. (2) (1924) I.L.B., 46 All., 662. 




830 


THE INDIAN LAW REPORTS, 


[vOL. L. 


with the orders passed by the Collector or rectify mis- 
takes committed by him. Indeed, rule 12 of chapter IV 
c. of the General Eules for the subordinate courts clearly 
Singh”^"^ pi’ovides that a civil court has no power to interfere 
with the procedure of a Collector in the execution of 
a decree which has been transferred to him under sec- 
tion 68. 

We cannot, therefore, under the guise of calling for 
the record from the Collectorate, nullify the proceedings 
taken there. Nor does it appear that the calling for 
of the record would put an end to all that has been done 
previously. 


Our view finds support from the decisions of this 
Court in the cases of Shahzad Singh v. Hanuman Rai 
(1) and Girdhari Lai v. Jharnan Lai (2). 

In this view of the matter we must dismiss the 
appeal, which is dismissed accordingly. 

Appeal dismissed. 


Before Mr. Justice Mukerji and Mr. Justice Weir. 

NABI-UN-NISSA BIBI (Defendant) v . LIAQAT ALI and 
ANOTHER (Plaintiffs) and KHAIE-UN-NISSA BIBI 
AND OTHERS (DEFENDANTS.)* 


Muhammadan Zaw— Waqf— Waqf not invalid for the sole 
reason that the first mutwalli is a minor. 


A waqf, otherwise valid, will not fail for the sole reason 
that the mutwalli appointed by the waqif is .a minor. Piran 
V. Abdool Karim (3), Muhammad Nasim v. Mu,hamm.ad' 
Ahmad (4), Khatun Begam v. Ejaz Ahmad (5), and Baza v. 
Ali (6), referred to.. 


No. 1140 of 1926, from a decree of A. G. P. Pullan, 
District Judge of Moradabad. dated the .90th of April, 1925, reversing a decree 
of Ginsh Prasad, Third Subordinate Judge of Moradabad, dated the 29th of 
August, 1924. 

(1) (1924) 46 All., 562. (2) (1926) 25 A.L tT 197 

(5) (1916) 15 A.L.,T., 182. (6) (1916) I.L.R., 40 Mad., 941. 
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The facts of this case were as follows ; — One Irfan 1928 
Ali purported to create a waqf of his property by a deed Nabi-un- 
dated the 11th of June, 1918. _ This waqf was meant 
mostly for the benefit of his wives and children. He 
directed that one-thirtieth part of the income of his 
property should go for the benefit of two schools. On 
the death of Irfan Ali, the elder of his two widows 
sued the remaining heirs of her late husband for her 
dower. The result was a compromise, by which cer- 
tain portions of the property left by Irfan Ali were given 
to her in satisfaction of a portion of her dower, 
s,nd she was permitted to proceed, by way of execution, 
against other portions of the waqf property. There- 
upon, the managers of the two institutions which were 
to benefit, in part, by the waqf, instituted this suit to 
obtain a declaration that the waqf was a valid and good 
one and was binding on all concerned. 

The suit was contested by the elder widow alone. 

She pleaded, inter alia, that the loaqf was bad in law 
Inasmuch as the mutwalli appointed by the waqif was a 
minor, namely his son Muzaffar Ali, and that the waqf 
was never acted upon. 

The court of first instance came to the conclusion 
that the waqf was invalid and was never acted upon, 
and dismissed the suit. On appeal by the plaintiffs, 
the District Judge came to the conclusion that the waqf 
was a genuine one, that it had been acted upon, and 
that it was not void because the first mutwalli appointed 
was a minor; and the suit was, accordingly, decreed. 

The defendant appealed to the High Court. 

Mr. B. E. O' Conor, Maulvi Iqbal Ahmad and 
Maulvi Mukhtar Ahmad, for the appellant. 

Mr. A. M. Khwaja and Dr. Kailas Nath Katjii, 
for the respondents. 
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The judgement of the Court (Mukbrji and Weir, 
JJ.)> after setting forth the facts, thus continued : — 

In this Court two points have been argued. The 
first point is that the muhoalli appointed being a minor, 
the waqf was invalid in law. The second 'point argued 
was that, in any case, the learned judges of the lower 
courts should have addressed themselves to the question 
whether the waqf was not calculated and meant to de- 
feat the just rights of the appellant for her dower. 

On the first question. We have not been referred 
to any cle'ar authority where it may have been held that 
if a tvaqif appointed a minor as the first viutwalli, the 
waqf should become void. The high authority of 
Mr. Ameer Ali, to be found in his book, supports the 
conclusion arrived at by the court below. The rele- 
vant portions of his book (4th Edition, Volume 1) have 
been quoted by the learned District Judge and will be 
found at pages 446 and 447. At tlie top of page 446 
there occurs the following sentence : — 

“If the waqif appoints a minor as mutwalU and no 
adult is associated with him, the Qazi shall appoint some 
person to do the work until the minor attains majority. 
If there is an adult associated with the minor, the Qazi may 
appoint some person to represent the minor and act jointly 
with the co-mut'walli, or may. empower the adult muUoalli to 
act for the minor.” 

This is a quotation from Eadd-ul-Mukhtar, 
Volume 3, pages 593 — 696. Again, at page 447, the 
learned author quotes from Surrat-ul-Eatawa as fol- 
lows : — 

“If the towliat has been entrusted by the toaqif to a boy, 
his totoliat will remain in abeyance (or ineffective) until 
he attains majority when the trust will be made over to him.” 

These quotations clearly show that a waqf cannot 
fail simply because a mwfeoalK happens to be a minor 
at the time. Indeed the authorities go so far as to 
• indicate that a waqf shall not fail' even if the mutwalli 
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appointed be absent from the place. At page 447 an ‘ 

anthoz'ity is quoted which lays down as follows : — ■ nissa bibi - 

V. 

“If the waqif appoints as mutwalli a person who is absent, Liaqat 
the Qazi has the power of nominating in his place another 
for the time being, and when the mutwalli appointed by 
the waqif arrives, the trust will revert to him.” 

There can be ho doubt that the Muhammadan ju- 
rists were fully alive to the importance of the doctrine 
that a waqf or trust should never fail for want of a 
trustee. They have fully given effect to this doctrine in 
their writings. 

The learned counsel for the appellant has quoted 
four cases in support of his contention that if the first 
mutwalli appointed by the icaqif should happen to be 
a minor the waqf should be regarded as invalid. The 
first case is Piran v. Ahdool Karim (1). That is a 
case where the person who was appointed mutwalli 
was not only to be mutwalli but was also to be a spiritual 
head of an institution. In other words, he was to be 
a sajfada-nashin as well as a mutwalli. Mr. Justice, 

Amber Ali pointed out that a sajjadamashin w^as not 
only to manage a property but he was to perform the 
services of a spiritual preceptor, a “pir” or a “guru”. 

In the circumstances, it was found that the appoint- 
ment of a minor was not proper. We do not think that 
the case lends support to the view contended for. 

The next case is that of Muhammad Nasim v. 
Muhammad Ahmad (2). The question, that arose in 
this case was whether the defendant was rightly re- 
moved by the District Judge from his position of a 
viutwalli and whether the District Judge was right in 
appointing a major in his place. On appeal the Judicial 
Commissioners of Oudh upheld the appointment and 
laid down that a person who was not sui juris and who 
required a guardian to look after his property could 

(1) (1891) I. L. E., 19 Calc., 203. (2) (1914) 27 Indian Cases, 889. 

57 AD. 
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not be entrusted with the management of a trust. This 
was laid down as a matter of general law and not as a 
matter of Muhammadan law. The next case, Khatun 
Begam v. Ejaz Ahmad (1), can hardly be said to be 
in point. The head-note reads as follows : — 

“When the office of a mutwalli devolves on a minor by 
virtue of a provision in the trust deed, the appointment vc'ill 
remain in abeyance until he attains majority, but it is the 
duty of the civil court, as representing the authority of the 
state, formerly administered by the Qazi, to appoint some 
person to . perform the duties of the office until the minor 
comes of age.” 

This case does not directly deal with the point be- 
fore us, namely, whether initially a mutwalli may be 
appointed to manage a waqf property, the mutwalli be- 
ing a minor. 


The last case cited by the learned counsel is Raza 
v. Ali (2). In this case, in a suit for administration of 
a trust a scheme was framed by the High Court. Ac- 
cording to that scheme, there was a managing com- 
mittee of five members, including the president and three 
miitwallis, and it was arranged that vacancies in the 
committee were to be filled by election. In filling up 
one of the vacancies a minor was appointed a midwalli. 

This was not approved of by the High Court in the case 
quoted. The reason is perfectly clear. The appoint- 
ment was under a scheme and not under the Muham- i 

madan law. In framing the scheme the High Court ♦ 
never considered that a minor might fill one of the 
appointments. 


On an examination of the authorities, therefore, • 
there is no ground for holding that a waqf must fail be- 
cause the first mutwalli is a minor. It will be re- 
membered that in this case the waqif took the precau- 
tion of appointing a guardian of the minor mutwalli 

(1) (1916) 15 A.L.J.. 182. (2) (1916) I.L.K., 10 Mad., 941. 
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selected by him. For all practical purposes, therefore, 
there was a person duly qualified . who could look after Nabi-tw- 
the trust property. We hold that the waqf is good. bibi 

The next question is whether the waqf is bad as 
being intended and calculated to defeat the just claims 
of the appellant. Although the point was specifically 
taken in the written statement, it does not appear that 
it was pressed in either of the courts below . the 

grounds of appeal taken in this Court the point has not 
been specifically taken.* * * * in the circumstances, we 
do not feel justified in remanding the suit for deciding 
a fresh issue. The result of our remanding an issue 
like that would probably be that a mass of doubtful 
evidence would be put forward on behalf of the appel- 
lant — evidence which was never pht forward in the 
earlier part of the case, although a specific plea had been 
taken. 

The result is that the appeal fails and is hereby dis- 
missed with costs. 

Appeal dismissed. • 
EEVISIONAL CIVIL. 


Before Mr. Justice Weir. 

•CHANDEIKA LAL and others (Defendants) v. SAMI 

NATH AND ANOTHER (PLAINTIFFS.)* April, 20. 

’Civil Procedure Code, order 'XXIII, rule 1 — Withdrawal 
of suit with liberty to bring fresh suit — “Formal defect’’ 

— Revision. 

Where a court allowed a plaintiff to withdraw his suit 
with liberty to bring a fresh one upon the ground that he 
had not given formal proof of a document which was essen- 
tial to his success, it was held that the court was within its 
jurisdiction, and that the High Court should not interfere. 

*Givil Eevision No. 64 of 1928. 
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1928 Jhunku Lai v. Bisheshar Das (1), followed. Baijnath Pande 
CicAitDiiiKA Bahhafi Pa^idc (2), distin^uislied. 

The facts of the case, so far as they are necessary 
Sami Nath, for the piirposes of this report, appear from the judge- 
ment of the Court. 

Pandit Debi Prasad Malaviya, for the applicants. 

Munshi Ram Nama Prasad and Munshi Binod 
Bihari Lai, for the opposite parties. 

Weir, J. : — This is an application to revise an 
order of the Additional Subordinate Judge of Gorakh- 
pur by which he granted to the opposite party permis- 
sion to withdraw a suit which they had brought against 
the applicants, and , granted them liberty to bring a 
fresh suit. The. ground on which permission was 
granted was that the opposite party had not put in -evi- 
dence a mortgage decree under which they had purchased 
‘ the land in suit. The learned Subordinate Judge order- 
ed them to pay the. costs of the applicants. In the course 
of the argument I have been referred to several decisions. 
In my opinion I am bound by (and I shall follow) 
the decision of a two Judges Bench of this Court, name- 
ly, Jhiinku Lai v. Bisheshar Das (1). In that case 
the plaintiff was permitted to withdraw his suit and to- 
bring a new suit, the ground being that he had failed to 
give formal proof of a document which was essential 
to his success. The only other case which I need notice 
is a decision of a Judge of this Court in B,aijnath 
Pande v. Babban Pande (2). In that case an order of 
the Judge granting the plaintiff permission to withdraw 
from a suit and to institute a fresh suit was. set aside. 
The grounds on which the order was made were that the 
plaintiff had not produced , sufficient evidence and that 
he thought that, , if , he had more time, he would be able 
to produce evidence which would counteract the docu- 
mentary evidence produced by the defendant. That 

(1) (1918) I.L.E., iO in'.; W2. (2) (1927) I.L.R., 49 AIL, 459. 
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■appears to me to be an entirely different case from the 
present. There is, in my opinion, a marked distinction Ch^dbika 
between a case where a plaintiff wants to get time in ®. 
order to produce a large body of fresh evidence to coun- 
teract evidence given by the defendant i.e., where the 
plaintiff wants time to prepare what would be more or 
less a new case, and a case where, as here and in Jhim- 
ku Lai V. Bisheshar Das (1), a plaintiff merely wishes 
to give formal proof of a document. I, therefore, de- 
oline to interfere in revision, as I think that the Addi- 
tional Subordinate Judge had jurisdiction to act as he 
•did. The application is dismissed with costs. 

A ppUcation dismissed . 


Before Mr. Justice Weir. 

<3-0'VIND PE AS AD (Plaintiff) v. HAE KISHAN and i 92 b 
OTHERS (Defendants .)"* - Apni, 20. 

Civil Procedure Code, order IX, ryle Suit dismissed and 
application to restore it dismissed— Competence of plain- 
tiff to bring a fresh suit on the saMe cause of action. 

A suit in a Court of Small Causes was dismissed because, 

•on the date fixed for hearing, neither party appeared. The 
plaintiff applied for restoration of the .suit ; but his applica- 
tion was dismissed. ■; 

Held that it was competent to the plaintiff to file a fresh 
•suit on the same cause of action. Daya Shankar v. Raj 
Kumar (2) , and Bhudeo v. Baikuntht (3), approved. 

The facts of this case sufficiently appear from the 
judgement of the Court. 

» Munshi ShaBd Saran, for the applicant. 

Pandit M. N. Kaul, for the opposite parties. 

Weir, J. : — This is an application by the plaintiff 
in a civil suit to revise an order of the Small Cause 

*Civil Bevision No, 70 of 1028. 

(1) (1918) I.L.B., 40 AIL, 612. (2) (1916) 20 Oudh Cases, 66. 

(8) (1921) 63 Indian Cases, 239. 
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1928 Court Judge- of Meerut dismissing the plaintiff’s suit. 
Govind The facts are these. The plaintiff, who is the applicant 
Pbamd these proceedings, brought a suit against the defend- 

respondents in these proceedings, on 
the 20th of May, 1927. That suit was dismissed under 
order IX, rule 3, in consequence of neither party hav- 
ing appeared when the suit was called for hearing. 
The plaintiff applied to the learned Judge on the 3rd 
of September, 1927, to have the suit restored, and the 
learned Judge dismissed that application. The plaintiff 
then brought a new suit upon the same cause of action 
on the 17th of October, 1927. In that suit the learned 
Judge has passed the following order ; — 

“The application for restoration was dismissed. The 
pi-esent suit is not maintainable. Dismissed with costs.” 

In my opinion the learned Judge was clearly 
wrong in holding that the plaintiff was not entitled to 
bring a second suit, when an application to restore his 
first suit had been dismissed. Two authorities have 
been cited to me, namely, Daya Shankar v. Raj Kumar 
(1) and Bhudeo v. Baikunthi (2). I entirely agree with 
the learned Judge who decided both those cases, and 
I, therefore, set aside the order of the Small Cause 
Court Judge and direct him to proceed -vdth the trial 
of the suit No. 6390 of 1927. 

The application is allowed. Costs will be costs of 
the case. 

Application allowed. 

(1) (1916) 20 Ouilli Caflos. 66. (2) (1921) 63 Indian Cases, 239. 
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FULL BEKCH, 

Before Mr. Jiisticc Boys, Mr. Justice Kendall and. Mr. 1928 
Justice Sen. Apnl, 24. 

MIAN BAKHSFI t?. BODHIYA.^ 

Act No. X of 1923 (Indian Paper Currency Act), section 25 — 
Promissory note payable on demand to lender or bearer or 
to order — Note invalid — Question whether a suit on an 
independent obligation toill lie and to what extent the 
note may he used as evidence. 

Held that a promissory note payable on demand to the 
lender or the bearer or to order offends against the provision- 
of section 25 of the Paper Currency Act, 1923, and therefore 
cannot form the basis of a suit. 

Held, by Boys and Kendall J’J., that the payee can, 
however, sue on the basis, of any obligation, whether antece- 
dent to or arising simultaneously with the execution of such a 
promissory note, independently of the execution of the pro- 
missory note, Hedayat Ali Beg v. Nga Kyaing (1), Shanmu- 
ganatha Chettiar v. Srinivasa Aiyar (2), Chidambaram Chettiar 
V. Ayyasanvmi TKevan (3), Nachifnuthu Ghetty v. Andiappa 
(4), and Natarajulu Naiker v. Subramanian Chettiar (5), re- 
ferred to. Held, also, that where there is other evidence out- 
side the promissory note of the obligation sued upon, such 
a promissory note would be admissible as evidence to be read 
in conjunction with that other evidence to arrive at a decision 
as to whether the independent obligation is proved. Where 
there is no other evidence , while the promissory note- is still 
admisible in evidence , there can be no decree on the basis of it 
alone. 

This was a reference made by the Munsif of Fatehpur 
under the provisions of order XL VI, rule 1, of the Code 
of Civil Procedure. The case came originally before a 
Bench consisting of Boys and Ashworth, LT., at whose 
instance it was referred to a Full Bench and then laid 
before a Bench consisting of Boys, Kendall and 
Sen, JJ. 

^Miscellaneous Case No. 1254 of 1927. 

(1) (1914)’ 24 Indian Cases, 721. (2) (1916) 35 Indian Cases, 219. 

(3) 0916) I.L.B., 40 Mad., 585. ' (4) (1917) 42 Indian Cases, 706. 

(5) (1922) I.L.R., 45 Mad., 778. 
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The parties were not represented. 

The facts of the case are fully stated in the judge- 
ment of Boys, J. 

Boys, J. (Kendall, J., concurring. — This is a 
reference by the Munsif of Fatehpur under order XLIV, 
rule 1. He has referred tAVo suits, one No. 350 and one 
No. 310. The Munsif himself states that in suit No. 350 
an appeal will lie, and there is, therefore, no power in 
him to make the reference. But in suit No. 310 no appeal 
lies, and it was open to him to make the reference, and 
we have to entertain it. Notices have been served on the 
parties and nobody appears. 

The learned Munsif states the question referred as 
folloAvs : — 

“Whether a promissory note made payable to 
bearer on demand offends against tlie pi-ovisions of sec- 
tion 25 of the Indian Paper Currency Act, No. X of 
1923 ”? 

“Is such a promissory note void and inadmissible 
in evidence and cannot be the basis of a claim in any 
court of law ? 

He states that promissory notes payable to bearer on 
demand are a common form of promissory note occurring 
in the district of Fatehpur, and that “at least about 100” 
of such promissory notes are the basis of suits pending in 
his court. 

The promissory note in question, after reciting that 
the executant has taken a certain sum in cash from one 
Muhammad Bakhsh, contixmes I ndul-talah dain ko 

ya hamil ko ya unke hukm par mai sud hashart do rupiya 
saikra mahwari ta roz wasul ada karunga.” Th.i&, 
though not grammatically worded, is in plain terms a pro- 
missory note payable on demand to the lender or the 
bearer or to order. 
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The questions propounded by the Munsif can best be 
answered by separating them into four questions : — Mian 

Jl>A!K£CS£[ 

(1) Is the promissory note in question forbidden bodhha. 

by law? 

(2) If the promissory note is forbidden by law, Boys, j, 

can it form the basis of a suit? 

(3) If the promissory note cannot form the basis 

of a suit, can the obligation, as existing , 

independently of the promissory note, be 
sued upon (if any such obligation exists, — - 

a question to be determined on the facts of >■ 

the case)? '■ 

(4) Is the promissory note admissible in evidence, . * ■ ■ ’o 

and if so, for what purpose and to what y. 
extent? 

V*' 

The Indian Paper Currency Act, X of 1923, sec- 
tion 25, says “No person. . . . shall draw etc., 

. . . . any promissory note .... 

for the payment of money payable to bearer on demand.” 

First question. — Is the promissory note in question 
forbidden by law? There can be no doubt but that this 
document is a promissory note, see Act XXVI of 1881 
(Negotiable Instruments Act), section 4. It is an in- 
struction in writing (not being a bank note or currency 
note) containing an unconditional undertaking to pay a 
■certain sum to a certain person or to the order of that 
person or to bearer. It also clearly contains a term ren- 
dering the executant liable to pay the amount specified in 
it to the bearer on demand. As such, it is forbidden by 
section 25 of Act X of 1923. The only exception to the 
prohibition contained in section 25 is to be found in the 
proviso where such a document is drawn on a banker, 
shroff or agent by the customer or a constituent of the 
drawee in respect of deposits of money in the hands of 





THE INDIAN LAW REPORTS, 


1928 


Mian 

Bakhsh 

V, 

Bodhiya. 


Boys, J, 


[vOL. L. 


such person, etc. This document was not so drawn, and 
therefore tlie benefit of that exception does not enure to 
it. The only other type of promissory note payable to 
bearer on demand permitted by law is a promissory note 
drawn by Government. Such a promissory note is pro- 
vided for in section 3 of Act X of 1923, and they are de- 
scribed therein as currency notes. Such promissory 
notes section 25 of Act X of 1923 does not forbid, for they 
are not drawn by any “person”. The promissory note 
in question is, therefore, clearly forbidden by law. The 
learned Munsif was himself quite clear upon this point, 
and in his order of reference to this Court has stated the 
case very clearly. I answer his reference on this point 
in the affirmative. The promissory note is contrary to 
law. 

Second questioyi . — ^If the promissory note is for- 
bidden by law, can it form the basis of a suit? Section 10 
of the Contract Act enacts as follows : — 

All agreements are contracts, if they are made . , 

• • . . for a lawful consideration and with a lawful 

object and are not hereby expressly declared to be void.” 

In this case there can be no question but that the 
object of the contract was lawful. The object of the bor- 
rower was to secure the loan to him of a sum of money.. 
The object of the lender was to secure to himself the re- 
payment of that money at a certain rate of interest. There 
was clearly nothing unlawful in the object of either party. 
Was then the considez'ation lawful? As the matter 
presents itself to me, the consideration received by the 
borrower was a sum of money, and in that consideration 
there was clearly nothing unlawful. But the considera- 
tion received by the lender was a promissory note of a 
certain description. There is nothing to show that he 
would have accepted a promissory note in any other 
form. If he were asked “What consideration did you 
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Third question . — If the promissory note cannot form 
the basis of a suit, can the obligation, as existing indepen- 
dently of the promissory note, be sued upon (if any such 
obligation exists, — a question to be determined on the 
facts of the case) ? 

It has sometimes been suggested that there may 
be some difference in the answers to be given to this ques- 
tion, dependent upon whether the obligation in regard tO' 
which the promissory note purported to be executed was 
an obligation existing antecedent to the promissory note 
(e.g., where the amount of the promissory note repre- 
sented the balance due or part of the balance due on a 
running account) or whether it came into existence 
simultaneously with the promissory note (e.g., where the 
taking of a loan was the occasion mf the execution of the 
promissory note). In Hedayat Ali Beg v. Nga Kyaing 
(1), the conclusion was approved that “where a loan 
exists independently of the bill or note, that is, where a 
promissory note is executed for a debt which already 
exists, the plaintiff can succeed on the original considera- 
tion’ ’ . In that case no question arose as to whether 
plaintiff could sue on an obligation which came into being- 
simultaneously with the execution of the promissory note. 

(1) (1914) 24 Indian Cases, 721. 


receive when you lent your debtor that sum of money?’’, 
what reply could he give other than “I I'eceived 
this promissory note’’ ? Now, the promissory note I 
have already held to be in a form forbidden by law. In 
other words, the consideration received by the lender was 
an unlawful consideration. Section 23 of the Contract 
Act expressly declares that the consideration of an agree- 
ment is lawful unless it is forbidden by law. This leads 
us to the clear result that the agreement between the 
parties was void. The plaintiff cannot, therefore, sue on 
the basis of that agreement. 
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But the question was specifically considered in Shayimii- 
ganatha Ghettiar v. Srinivasa Aiyar (1). There 
Mr. Justice Abdur Rahim said : — 

“Where there exists an antecedent debt and a pro- 
missory note is executed for such a debt, a suit on the. 
promissory note failing, an action on the debt would lie. 
The whole contention is that because the advance of 
money and the execution of the promissory note were 
simultaneous, a suit would lie only on the promissory 
note and not on the debt evidenced by it. There seems 
to be nothing in reason in support of such a distinction. ’ ’ 

I also find myself unable to find any basis for such a 
distinction. The answer could not possibly be made to 
depend upon sworn testimony as to whether the cash 
consideration passed a month, a week, an hour, or five 
minutes before the note was executed or exactly simultan- 
eously with the affixing of the signature to the note. 
The real question to be considered is, not whether the 
obligation existed prior to the execution of the promissory 
note or came into existence simultaneously with the 
creation of the promissory notOj but whether, ignoring 
the existence of the promissory note altogether, there is 
evidence, admissible evidence, of an obligation. The 
problem has been stated, and in my view correctly, in- 
Chidaniharam Ghettiar v. Ayyasaivmi Thevan (2), in 
which Mr. Justice Oldfield used the phrase ; — “Whe- 
ther there was any obligation apart from the note’’; and 
Mr. Justice Krishnan — “If there is an obligation 
apart from one under the note itself, it may clearly be 
enforced.’’ 

For instance, where the plaintiff can prove that on 
a balance of account a sum is due to him he can sue on - 
that obligation, ignoring the fact that in regard to it or 
part of it an unlawful promissory note was executed. 

(1) (1916)35 Indian Cases, 219. (2) (1916) I.L.B., 40 Mad., 586. 
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Similarly, if he has evidence, whether orahor otherwise, 
independent of the pi'omissory note, that he made a loan Mian 
of a sum of money to the defendant on the condition that o. 
the money would be repaid on demand with certain 
interest, he can sue on that obligation, ignoring the 
existence of the promissory note. Nor in this latter case Boys, j.. 
can it be said that section 91 of the Evidence Act will 
stand in his way. The terms of no “contract ’’ have in 
this case been reduced to the form of a document, for, 
eos liypothesi, the agreement embodied in the promissory 
note was not enforceable by law and was therefore not 
a “contract”. Nor, without unduly straining language, 
could the transaction be described as “a disposition of 
property’ ’ . 

The three cases to which reference has already been 
made, and-also the cases of Nachimuthu Ghetty v. An- 
diappa (1)* and Natarajulu Naicker v. Suhramanian 
Ghettiar (2), which are discussed in the judge- 
ment of my learned brother, are ample authority, 
if authority be necessary, for the proposition that an ob- 
ligation which exists, and as to which there 
is evidence independent of the promissory note, can 
form the basis of a suit, despite the fact that the promis- 
sory note is in an unlawful form and cannot form the 
basis of a suit. 

The question whether any obligation exists apart 
from the note is a question the answer to which must of 
course depend on the facts of the case and will be deter- 
mined by the trial court. 

In one of the cases, Shanmuganatha Ghettiar v.. 

Srinivasa Aiyar (3), it was said : — 

, ‘ Tt may be open to the parties to show that it was 
intended that the debt should become merged in the 
negotiable instrument executed for it, but no such' case 
was sought to be made here.” 

(1) (1917) 42 Indian Cases, 706. (2) (1992) I.L.R., 45 Mad., 778. 

(3) (1916) 85 Indian Cases, 219 (221). 
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In other words, it ivas suggested tliat there might in 
some cases be room for an issue as to Avliether the inde- 
pendent obligation was merged in the obligation under 
the promissory note, but it is difficult to see how an obli- 
gation independently existing could be merged in an * 
agreement which lias been held to be an unlawful agree- 
ment and therefore void. 

I 

Fourth question. — Is the promissory note admissible 
in evidence, and, if so, for what purpose and to what 
extent? 

In only two of the cases above referred to was the 
question of admissibility in evidence adverted to. It 
appears to me incumbent on us to answer this reference 
not only by saying whether the document is admissible - 
or not in evidence, but also to indicate to what extent and 
for what purpose it is admissible, if admissible at all. In 
Nachimuthu Chetty v. Ayidiappa (1) Mr. Justice 
Spencer and Mr. Justice Krishnan said : — 

“We may observe that there is nothing in law to 
prevent a note offending against section 26 (of Act II 
of 1910) being admitted in evidence as an acknowledg- 
ment.’’ 

And again the same Judge, Mr. Justice Spencer, 
■sitting with Mr. Justice Devadoss in Natarajidu 
Naicker v. Suhramanian Chettiar (2), said ; — 

“The real consideration for the hypothecation bonds 
is the first defendant’s indebtedness ascertained by the 
settlement of accounts, of which the promissory notes are 
evidence, and the liability for the debts Avill remain even 
if the notes are unenforceable.’’ . . . 

“There is no provision of law making promissory 
notes in a prohibited form inadmissible in evidence 

, They are admissible in evidence as 

acknowledgments.’’ 

(1) (1917) 42 Indian Cases, 706. (2) (1922) I. L. B., 46 Mad., 778 

(784). 
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It may be open to question whether it is desirable as 
a matter of public policy that a document which is in a 
form expressly prohibited by law should be admissible for 
any purpose whatever, but I also am unable to find any 
-express provision of the law altogether prohibiting admis- 
sion in evidence of a document such as the promissory 
note in question. I do not, therefore, feel justified in 
holding that the document is inadmissible in evidence. 

Where there is other 'evidence, oral or documentary, 
•of the obligation, I find no reason for holding that the 
promissory note, properly proved, is not admissible, and 
the fact of its having been written must be weighed with 
the other evidence to arrive at a determination whether 
any obligation existing independently of the execution of 
the promissory note is proved. It may be noted here that 
this proposition does, where the arising of the debt is 
simultaneous or practically simultaneous with the execu- 
tion of the document, seem to go very near allowing proof 
of the obligation or part at least of the obligation created 
by the note; but that is only because, being simultaneous, 
the obligation independent of, and the obligation purpoi-t- 
ing to be created by, the promissory note must obviously 
be nearly or wholly identical. But the obligation which 
is being proved is nevertheless the independent obliga- 
tion. 

Where there is no such other evidence, for instance, 
where a son finds a promissory note among his deceased 
father’s papers and, though able to prove the hand- 
writing of the executant, has no other evidence as to the 
■circumstances in which it came to be written, then, while 
the promissory note is still in law admissible in evidence, 
there can be no decree on the basis of it alone. 

There is no legitimate distinction between the recital 
in the document (if in fact there be such a recital) that 
the executant had received a certain sum of money and 
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To give a decree on the basis of those statements 
alone would be to give a decree on the basis of the execu- 
tion of the document and that cannot, as already stated, 
be done. 

I would return the following answers : — 

(1) The promissory note in question is in a form 

forbidden by law. 

(2) The promissory note in question cannot form 

the basis of a suit. 

(3) The plaintiff can sue on the basis of any 

obligation, whether antecedent to or aris- 
ing simultaneously with the execution of 
the promissory note, independently of the 
execution of the promissory note. 

(4) Where there is other evidence outside the 

promissory note of the obligation sued 
upon, the promissory note in question is 
admissible as evidence to be read in con- 
junction with that other evidence to arrive 
at a decision as to whether the indepen- 
dent obligation is proved. Where there is 
no other evidence, while the promissory 
note is still admissible in evidence, there 
can be no decree on the basis of it alone. 

Sen, J. — ^This is a matter which comes up on a 
reference by the learned Munsif of Fatehpur under sec- 
tion 113 of the Code of Civil Procedure. The powers of 
the subordinate judiciary to make a reference for the 
opinion of the High Court are hedged in by certain condi- 
tions and limitations which are to be found in 
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order XL VI, rule 1, of the Code of Civil Procedure. A 
right of reference is fundamentally different from a right 
of appeal. The former vests in the court, and the latter 
vests in the suitor. This Court cannot entertain a refer- 
ence from a subordinate civil tribunal unless certain re- 
quisite conditions are fulfilled and it is necessary that the 
reference should be made in a pending suit or appeal aris- 
ing out of a suit in which no appeal or further appeal is 
permissible, and that it should relate to a question of law 
on which the court making the reference has a reasonable 
doubt. 

The reference has been made in two cases. Nos. 350 
and 310. In suit No. 350 the reference is clearly unten- 
able, because the decision in the said suit is open to 
appeal. In suit No. 310 there is no right of appeal and 
the questions formulated are clearly questions of law. But 
the order of reference does not clearly indicate that the 
learned Munsif entertained ^any reasonable doubts as to 
the solution of these questions. On two out of the three 
points raised, he has stated his opinion without any hesi- 
tation. On the third point, as to the admissibility of the 
document in controversy, he does not state that he has 
any reasonable doubts. The jurisdiction of this Court in 
the matter of a reference under section 113 being of a 
very limited character, all the circumstances must be 
brought out clearly to attract the jurisdiction of this 
Court. I was inclined to hold that the reference did not 
fulfil the conditions required by law, but since my learned 
colleagues are of opinion that from the general tenor of 
the statement submitted by the Munsif it may be inferr- 
ed that the Munsif did entertain reasonable doubts on the 
questions raised by him, I would, out of deference to their 
opinion, proceed to deal with the reference without being 
too technical and without any further canvassing about its 
form and outer trappings. 

58An. 
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Tlie suit wliicii has given rise to this reference was 
brought on a promissory note, the terms of which need 
not be reproduced in detail. But it was a promissory 
note payable on demand to the lender or the bearer or to 
order. It answers the definition of a promissory note 
given in section 4 of the Negotiable Instruments Act 
(Act XXVI of 1881). It has been provided in section 1 
that “nothing in this Act affects the Indian Paper Cur- 
rency Act, section 25.” 

The Paper Currency Act now in force is Act X of 
1923, section 25 of which provides : — 

“No person in British India shall draw, accept, 
make or issue any bill of exchange, Mndi, promissory 
note or engagement for the payment of money payable 
to bearer on demand, or borrow, owe or take up any 
sum or sums money on the bills, himdis or notes payable 
to bearer on demand, of any such person.” 

Section 26 of the Act provides that the making of an 
instrument in contravention of the provisions of sec- 
tion 25 of the Paper Currency Act is an offence and a 
penalty has been imposed for the transgression. 

The objective of the Act is to secure for the Crown 
a monopoly for the issue and circulation of currency notes 
which are in form of promissory notes payable to bearer 
on demand. The only exception engrafted is contained in 
the proviso, wdiich is for the benefit of persons named 
therein, and the plaintiff in the present action cannot take 
shelter under the proviso. 

The general provisions of the Negotiable Instruments 
Act cannot be treated as an indication of an intention on 
the part of the legislature to legalize an instrument 
upon which an interdict has been placed by the interven- 
tion of a special' - statute. Again, section 120 of the 
Negotiable Instruments Act cannot be construed to 
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bearer under the head of “a holder in due course.” mian 

B.^khsh 

The promissory note clearly contravenes the provi- 
sion of section 25 of Act X of 1923. ’«nHiTA. 

Under section 23 of the Indian Contract Act “every 
agreement of which the object or consideration is unlaw- 
ful is void ’ ’ . The promissory note being the considera- 
tion or the object of an agreement to the lender and being 
clearly forbidden by law, I would hold that it offends 
against the provision of section 23 of the Indian Contract 
Act. I would further hold that the ' promissory note, 
being forbidden by law, cannot form the basis of a suit. 

It is outside the scope of the present reference to 
-determine whether the plaintiff can maintain a claim 
against the debtor founded upon an obligation indepen- 
dent of the promissory note. 

The admissibility of a document and its enforceability 
are distinct matters and need not stand or fall together. 

In the absence of a clear statutory bar against its admissi- 
hility as has been provided for in special matters by sec- 
tion 49 of the Indian Eegistration Act or section 35 of the 
Indian Stamp Act, the document must be held to be ad- 
missible in evidence for whatever it may be worth. Sec- 
tion 91 of the Indian Evidence Act does not impose any 
bar, because an agreement which is not enforceable in 
law, as the promissory note in the present instance is, 

•cannot be covered by the word “contract”. Moreover, 
the document itself is the primary, evidence of its con- 
tents. 

It is outside the scope of this reference to determine 
what is the evidentiary value of this document. It would 
be unwise to attempt to fetter the judgement of the court 
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nowledgment of liability, as evidence of an implied 
promise to pay or as supporting an independent obliga- 
tion. * 

By teE Court : — The order of tlie Court is that the 
following answers be returned to the learned Munsif : — ! 

(1) The promissory note in question is in a form 

forbidden by law. 

(2) The promissory note in question cannot form 

the basis of a suit. 

(3) The plaintiff can sue on tlie basis of any obli- 

gation, whether antecedent to or aiising 
simultaneously witli tlie execution of the 
promissory note, independently of tlie exe- i 

cution of the promissory note. , 

(4) Where there is other evidence outside the pro- 

missory note of tlie obligation sued upon,. I 

the promissory note in question is admis- 
sible as evidence to be read in conjunction | 

with that other evidence to arrive at a deci- ; 

sion as to whether the independent obliga- 
tion is proved. Where there is no other- 
evidence, while the promissory note is still 
admissible in evidence there can be no- j 
decree on the basis of it alone. I 
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EEVISIONAL CEIMINAL. 


Before Mr. Justice Dalai. j | 

EMPEEOE I?. EAM CHAND.* 1928 ’ ; 

Act (Local) No. VI of 1912 (United Provinces Prevention of — 

Adulteration Act), sections 4, 12 and 16 — Sale of adul- 
terated ghee — Prosecution duly sanctioned, hut com- 
plaint not lodged within time — Jurisdiction. 

Held on a construction of sections 12 and 15 of the 
United Provinces Prevention of Adulteration Act, 1912, that 
a conviction under section 4 was not invalidated by reason 
of the complaint not having been preferred within the time 
limited, although, had the accused retuseu to attend in an- 
swer to the summons issued against him, he could not have 
been prosecuted under section 174 of the Indian Penal Code. 

The facts of this case sufficiently appear from the 
judgement of the Court. 

Dr. N. G. Vaish, for the applicant. 

The Assistant Government Advocate (Dr. M. W ali- 
nllah), for the Crown. 

Dalal J. : — The applicant Earn Chand has been 
convicted under section 4 of the United Provinces Pre- 
vention of Adulteration Act (VI of 1912) for selling 
adulterated ghee. His prosecution was duly sanctioned 
as required by section 12 of the Act, but a complaint 
was not lodged till more than thirty days after the sanc- 
tion by the Health Officer. The argument here was 
that the trial court had no jurisdiction to proceed with 
the prosecution. Section 15 lays down that no sum- 
mons shall issue for the attendance of any person accused 
of an offence under section 4, unless the same is applied 
for within thirty days from the date upon which the 
order of consent referred to in section 12 shall have been 

^Criminal Eevision No. 9^ of 1998, from an order of W. C. Dibble, 

District Magistrate of Muttra, dated tbe 6tb of January, 1928, 
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made or given. ■ In my opinion tins section does not 
Bmpehok deal with ihc jurisdiction of tlic court. Jurisdiction 
Ram *chani). arises under section 12 on the order or consent in writing 
of the Plealtli Officer. If tlie applicant liad disobeyed 
the summons, he could not have been prosecuted under 
section 174 of the Indian Penal Code. When, how- 
ever, he appeared and stood his trial, section 15 is not 
so worded as to deprive the court of jurisdiction. It 
only prohibits the issue of summons, but not the taking 
place of a trial. 

It w^as further argued that the line of Es. 100 was 
excessive. I do not think so, liaving regard to the fre- 
quency of this kind of offence. I dismi.ss this applica- 
tion. 


1928 
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Before Mr, JtinHiec DalaL 

EMPEROll V. CHmANJf LATj.* 

. Criminal Procedure Code, section. 108— Jet No. XLV of 1860 

(Indian Penal Code), section 153 A— Proof of one soli- 

tary act alone not sufficient for section 108. 

A person who is found on one occasion only circulating 
notices which may have the effect of promoting enmity bet- 
ween classes may possibly be prosecuted under section 153A 
of the Indian Penal Code, but he cannot be proceeded against 
under section 108 of the Code of Criminal Procedure. 

The facts of this case sufficiently appear from the 
judgement of the Court. 

Mr. Shambhu Nath Seth, for the applicant. 

The Assistant Government Advocate (Dr. M. Wali- 
ullah), for the Crown. 

Balal, J. In my opinion Chiranji Lai was 
wn-ongly proceeded 4aga hist under section 108 of the 
Code of Criminal Procedure, when he ought to have been 

‘Criminal Eeyisioa No. 2^ of 1928, from m order of P. C. 

8(W!«ons Judge of BareiUy, dated the 80th of November, 1927. 
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prosecuted under section 153A of the Indian Penal Code. 
The facts found by the subordinate courts are that on 
one and only one occasion Chiranji Lai, who is Assis- 
tant Secretary of the Arya Sanaa] at Bareilly, gave out 
to a peon of the society certain notices to be affixed pub- 
licly in the city of Bareilly, the contents of those notices 
being such as to promote feelings of enmity or hatred 
between Muhammadans and Arya Samajists. Part IV 
of the Criminal Procedure Code is headed “Prevention 
of offences.” It does not provide for punishment of 
offences already committed. That part of the Criminal 
Procedure Code deals with steps, to be taken to prevent 
offences in future. The judgement of neither subordi- 
nate court gives any indication of Chiranji Lai having 
ever before disseminated such literature, or of any fear 
that he would do so in future unless bound over and pre- 
vented. It is obvious to me that proceedings were taken 
under section 108 of the Criminal Procedure Code to 
avoid the trouble and possible refusal of Government 
to prosecute under the provisions of section 153A of the 
Indian Penal Code. "When the law has provided cer- 
tain sanctions, it cannot be permitted that the same 
action may be taken without sanction by adopting a 
different course. Chiranji Lai at once admitted that he 
had given out the notices for public circulation and 
pleaded that he had not read them before giving them 
out. This is not the spirit of a man prepared to do an 
undesirable act at any cost. To take pi’oceedings under 
section 108 of the Criminal Procedure Code there ought 
to be evidence that, if not prevented, the person accused 
would continue to act in the way in which he had done. 
The words of the section are “disseminates, or attempts 
to disseminate”, and do not cover only one act, in which 
case the words would have been ' “has disseminated or 
has attempted to disseminate.” Both the courts deal 
with .one particular offence as if they were trying a 
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charge tinder section 153A of the Indian ^Penal Code, 
without inquiring into tlie reason wliy the applicant 
should be bound over. If the analogy of tlie action taken 
in this case were applied to other sections of chapter 
VIII, evidence of the commission of one theft would be 
sufficient to bind a man over under section 110 of the 
Criminal Procedure Code, and one beating given by one 
man to another would be sufficient to bind him over 
under section 107 of the Criminal Procedure Code. 
When substantive offences are committed the law does 
not provide for an easy way of dealing with them under 
chapter VIII of the Criminal Procedure Code. In the 
present case if Chiranji Lal, in spite of some of his 
notices being confiscated, had continued in other w'ays 
to give out other notices for publication, this would cer- 
tainly have been a case to be dealt with under section 
108 of the Criminal Procedure Code. In the present 
case what has been proved against him is the commis- 
sion of one particular offence at one particular time under 
section 153A, and there is no evidence whatsoever of his 
having done so before, or of his having an intention of 
doing so in the immediate future. In my opinion the 
proceedings under section 108 of the Criminal Proceedure 
Code ivere not legally justified. I set aside the order of 
the Magistrate, dated the 20th of October, 1927, and dis- 
charge the applicant. 


Am. L. 
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APPELLATE CIVIL. 


Before Mr. Justice Sulaiman, Acting Chief Justice, and 
Mr. Justice Weir. 

MUHAMMAD ZAPAEYAB KHAN (Defendant) v. ABDUL 
EAZZAQ KHAN and others (Plaintiffs).* 

•Civil Procedure Code, section 2(11); order XXII, rule 5 — 
Abatement of appeal — “Legal representative” — Effect 
of order bringing a person on to the record as legal 
representative of a deceased appellant. 

When, by an order •which has become final, a certain 
person’s name has been brought on to the record of an ap- 
peal as the legal representative of the deceased appellant, 
it is not open to the respondent to urge that the appeal has 
abated because some other heirs have been left out. 

The facts, material for the purpose of this report, 
appear from the judgement of the Court. 

Maulvi Iqbal Ahmad and Muhammad Abdul Aziz. 
for the appellant. 

Munshi Oirdhari Lai Agarwala and Munshi Shiam 
Krishna Dar, for the respondents. 

Sulaiman, A. C. J. and Weir, J. : — [After stating 
the facts giving rise to the suit]. A preliminary objec- 
tion is taken on behalf of the respondents that the ap- 
peal has abated. What happened was that during the 
pendency of the appeal Muhammad Zafaryab Khan, the 
■defendant appellant, died, and an application was made 
•on behalf of his second wife, Musammat Zubeda Begam, 
■alleging that she was the only heir of the deceased de- 
fendant. Notice was issued to the plaintiffs respon- 
<lents, but they did not appear. An order was passed 
ex parte, bringing Musammat Zubeda Begam on the 
record as the legal representative of Muhammad Zafaryab 


*First Appeal No. 283 of 1925, from a decree of Ganga Prasad Verma, 
Subordinate Judg& of Bnlandsliahr ; dated tlie 16th of May, 1925. 
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Khan. Subsequently the respondents applied to this 
Court for a declaration that the appeal liad abated on the 
ground that some of the heirs of Mulianmiad Zafaryab 
Khan had not been brought on the record in time. This 
application was referred to a Bench of two Judges, who 
held tliat the ex parte order could not be re-opened and 
that Musammat Zubeda Begam must be treated as the 
legal representative of the deceased. As the property 
in dispute in this case consisted mainly of occupancy 
holdings it might have been thought that under section 
22 of the Agra Tenancy Act the widow was the only 
heir to this property. However, the order of the Bench 
holding that the matter cannot be re-opened is now final. 

We might also point out tliat under section 2 of 
the Code of Civil Procedure “legal representative” does 
not necessarily mean all the heirs under the personal 
law, but means some person who in law represents the 
estate of a deceased person and includes any person who 
intermeddles with the estate of the deceased. Order 
XXII, rule 5, requires that when the question of the 
claimant being the legal representative of a deceased 
party arises the court shall determine that question. The 
provisions in rules 3 and 4 show that after the court has 
determined that a particular person is the legal repre- 
sentative, it shall proceed with the suit. It is, there- 
fore, quite obvious that for the purposes of this appeal 
it must be taken that Musammat Zubeda Begam is 
the legal representative of the deceased appellant, and, 
therefore, it is not now open to the respondents to urge 
that the appeal has abated, because some oilier heirs 
have been left out. 

[The rest of the judgement is not material for the 
purpose of this report.] 

Appeal dismissed . 





VOL. L.] 


ALLAHABAD SERIES. 


859 


REYISIONAL CIVIL. 


Before Mr. Justice DalaL 

SATTAR AND OTHERS (DEFENDANTS) V, NAZIE KHAN 

(Plaintiff) and ASIE and others (Defend ants). — ^ 

Civil Procedure Code, sections 151 and 152 — Execution of 

decree — Correction of accidental slip in judgement and 

decree — Abuse of the pro.cess of the court. 

In a suit for partition of immovable property a certain 
portion of the property involved, belonging to one set of 
defendants, was decreed to the plaintiff and the portion belong- 
ing to another set of defendants was exempted, and the amin 
of the court was ordered to draw up a map showing what 
portion of the property had been decreed to the plaintiff*. The 
map, however, showed as having been decreed to the plain- 
tiff the portion which belonged to the exempted defendants, 
and in consequence of this the plaintiff obtained possession 
of the property which had not been decreed to him. The 
exehapted defendants applied for correction of the record, 
which was refused on the ground that the decree was not 
at variance ‘with the judgement. 

In revision the High Court ordered a fresh and correct 
map to be prepared, and returned the case to the lower court 
with directions that the revised map should be substituted for 
that existing on the record. 

The facts of this case sufficiently appear from tho 
^ judgement of the Court. 

Mr. B. Malik, for the applicant. 

Mr. Zahur Ahmad, Mr. A. M. Khwafa and Maiilvi 
Majid Ali, for the opposite parties. 

Dalal, J. : — A final judgement for the preparation 
of a final decree w^'as passed in this suit on the 26th 
of November, 1924. According to the judgement, and also^ 


*Cml Revision No. 247 of 1927. 
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Sattak 

V. 

Nazie 

Khan, 


_ according to tlic decree, certain defendants, who are 
applicants here, were exempted, and the decree was pass- 
ed only against defendants Nos. 1 to 10, 13, 27, 28, 29 
and 30. The plaintiff was decreed possession against 
these defendants only, and liis suit against the other 
defendants was dismissed. It is not necessary to dwell 
on the reasons for the dismissal. To find out over what 
property the plaintiff should be given possession the 
court ordered the Amin on the 8th of November, 1024, 
to prepare a plan of the portion of the house over which 
the plaintiff was to receive possession. Tlie Amin pre- 
pared a plan containing the property in possession of the 
defendants applicants who were specially exempted from 
the operation of the decree. Parties and pleaders were 
negligent as usual, and no one discovered the mistake. 
Negligence went so far that when the plaintiff Nazir 
Khan applied some years later for tlte correction of the 
decree when he discovered that wrong property was 
decreed to him, the defendants applicants themselves 
■objected, suspecting a pit was dug somehow for them to 
fall into. When Nazir Khan executed the decree, and 
the defendants applicants found that it was over their 
property that Nazir Khan had obtained possession, they 
■came rushing to court to get the decree amended. The 
learned Judge of the court denied jurisdiction under 
sections 161 and 152 of the Code of Civil Procedure, 
saying that the matter did not relate to correction of 
■a decree. It is true so far that the judgement will also 
have to be corrected. Section 152, however, applies 
^ both to judgements and decrees. The court is given 
power to correct the errors arising from any accidental 
slip or omission. In my opinion there was a clear 
accidental slip in including in the judgement somebody 
else’s property instead of the property of the defendants 
against whom the decree was passed. The map will 
have to be revised, but there is no reason why that 
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should not be done by the court in the present proceed- 1928 

ings. Section 151 declares, what was always law, that sattab 

a court can make any such order that may be necessary 
to prevent abuse of the process of the court. A more 
glaring case of the abuse of the process of the court can- 
not be imagined than the one here, where the process of 
the court was employed in doing something which the 
court never intended to do. The decree has already been 
executed, and possibly in these proceedings the defen- 
dants applicants may not be able to obtain restoration of 
possession. At the same time, so long as the judge- 
ment and decree stand, the defendants applicants could 
not sue for the possession of property wrongly obtained 
by the plaintiff from them by process of law. I direct 
that the matter be re-opened and the map mentioned in 
the court’s order of the 26th of November, 1924, in the 
order-sheet be corrected. I am told that defendants 
Nos. 1 to 10, 13, 27, 28, 29 and 30 are already parties 
to these proceedings. In that case the trial court will 
be able to proceed to the correction of the map so as 
to bring it in accord with the intention of the court. 

When the map is corrected, that map shall be substituted 
for the map existing on the decree at present. 

As it was due to the stupidity of the defendants 
applicants that this litigation arose and the plaintiff had 
behaved quite honestly in trying to get the decree amend- 
ed, I direct that costs here of the plaintiff shall be paid 
by the defendants applicants. The order of the trial 
court dated the 6th of August, 1927, is hereby set aside 
and that court is directed to proceed according to the 
instructions given above. 


Application allowed. 
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Before Mr. Justice Dalai. 

1928 EADHA. KISH AN (Dufendant) v. IEIOEE LAL and 

Maij, 16. ANOTniSR (PdAINTIPFS) .* 

Act No. IX of 1872 {Indian Contract Act), section 11 — Act 
■ No. I of 1872 (Indian Evidence Act), section 115 — 

Contract entered into with an infant representing him- 
, self to be of full age — Estoppel — Equitable relief. 

Where a suit is brought upon a contract entered into with 
: an infant on the strength of a representation made by the in- 

■ fant that he is of full age, the defendant will not be estopped 

' . from pleading his minority; but, semble, upon equitable 

grounds he might be made liable for any loss udiicli the plain- 
f ■ tiff might have suffered in carrying out the contract entered 

r _ into with him. 

The facts of tins case sufficiently appear from the 
I judgement of the Court. 

Munshi Panna La?, for tnc applicant. 

II;; Munshi Par/car Pa/mdar /oJi.ari, for tlie opposite 

Up parties. 

Dalal, J. : — To the plaintiffs’ suit for recovery of 
money due on a contract the reply was that the defendant 
Eadha Kishan was a minor on the date of the contract. 
According to a guardianship certificate given by a Dis- 
trict Court to his mother the date of birth of Eadha 
Kishan is the 14th of August, 1907. The present con- 
tract was effected on the 16th of January, 1926, i.e., 
before Eadha Kishan reached the age of 21. He was, 
therefore, a minor on the date of the contract. ‘ The 
learned Judge of the lower court, however, held him 
liable under the contract on this ground : — “When a 
person between 18 and 21 years of age enters into a 
contract, with the knowledge that his minority has been 
extended by reason of an order under section 7 of the 
Ouardians and Wards Act, with a person who is not 
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aware of that fact, there is misrepi'esentation and legal 
fraud on his part and he is estopped from taking ad- Radha 

• n 1 1 j. J. 1 JVISHAN 

vantage of his minority to show that the contract by o. 
him is inoperative”. Obviously, though he makes no 
such reference, the Judge is referring to the provisions 
•of section 115 of the Evidence Act. He, however, quotes 
no authority for his proposition. In Woodroffe and 
Ameer Ali’s Evidence Act (1915) the question is dis- 
■cussed at page 765, and they sum up the result of deci^ 
sions as follows : — 


‘‘A person under disability cannot do by an act 
in pais what he cannot do by deed. He cannot by his 
•own act enlarge his legal capacity to contract or to convey. 
He cannot be made liable upon a contract by means of an 
■estoppel under this section, if it be elsewhere declared that 
he shall not be liable upon a contract. To say that by 
acts in pais that could be done in effect which could not 
be done by deed would be practically to dispense with all 
the limitations the law has imposed on the capacity to 
•contract. So if a person sues an infant upon a contract, 
such contract having been entered into on the faith of a 
representation by the infant that he was of full age, the 
infant will not be estopped from pleading his minority in 
•answer to a claim to fix him with personal liability to a 
money decree, notwithstanding his fraudulent represen- 
tation. But ‘though this section may not apply, the 
court may, in other cases acting on well-recognized prin- 
ciples of equity, relieve against an infant’s fraud”. 

So in a case like the present the plaintiffs cannot 
prevent the defendant from pleading minority on the 
ground of estoppel. At the same time the defendant 
would be liable for any loss the plaintiffs may have suf- 
fered in carrying out the contract and arrangement en- 
tered into between the parties. In the present case .the 
plaintiffs fixed the price of the 101 bags according to the 
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;! • 1928 contract at Bs. 2,653, including interest and miscellane- 

-RAmTA ous costs, and stated that they had received Es. 2,346. 
kkhak jjQgg appear that under the contract they suffered 
I'' any damage or were out of pocket to any extent. They 

I V ' have not disclosed for what price they themselves pur- 

; li ; chased the 101 bags. In a case like the present I think 

I that on the grounds of equity the plaintiffs could have 

I recovered from the defendant any sum they could have 

If* proved to have been lost by them in making the pur- 

chase at the cost price to them and in selling. From the 
figures quoted above I come to the conclusion that they 
, ; have suffered no such damage. No ground of equity, 

‘ therefore, arises, and the defendant cannot be estopped 

I . from pleading minority. 

f ’ 

Another ground for the application was that the 
, i suit was not of a nature cognizable by a Court of Small 

I Causes. I do not agree. This is not a suit for an 

,:| account. In every suit for money some account has to 

‘ be prepared. In the present case there was only one 

transaction and the claim is for a specific sum of money 
as the result of the purchase and sale of goods under one 
agreement. This is not a case where money may have 
been advanced to a party from time to time, or purchases 
j I made from him from time to time according to some 

1 1' arrangement entered into between the parties. The suit 

was rightly entertained by the lower court. 

j [ 

! ' In the result I set aside the decree of the lower 

court and dismiss the plaintiffs’ suit; but without any 
; order as to costs. 

' « 

i't ^ ■ 
rl ^ 
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MISCELLANEOUS CIVIL. 

Before Mr. Justice Sulaiman, Acting Chief Justice. 

•BAIJNATH (Applicant) DULAEI HAJJAM (Opposite i928 

party).* 

Letters Patent, section 10 — Amendment of — Rules framed 

in consequence of amendment — Appeal — Limitation — 

Extension of time. 

A rule of limitation is a rule of procedure and, unless 
something special in it justifies a contrary inference, governs 
all proceedings from the moment of its enactment, even 
though the cause of action may have accrued before the rule 
came into existence. Soni Ram v. Kanhaiya Lai (1), refei'red 
to. 

The facts of this case sufficiently appear from the 
judgement of the Court. 

Pandit Vishwa Mitra, for the applicant. 

Sulaiman, A. C. J. : — This is an application for 
leave to appeal under the Letters Patent and for exten- 
sion of time. 

Had the judgement been delivered before the amend- 
ment of section 10 of the Letters Patent came into force, 
no leave would have been necessary and a substantive 
right of appeal could not be taken away by a subse- 
quent amendment of the Letters Patent. The amend- 
ment came into force from the date of its publication in 
the Gazette, namely the 28th of January, 1928. The 
judgement in the present case was delivered after this 
date, hence leave is necessary. 

As regards the prayer for extension of time, it is 
quite clear that section 5 of the Limitation Act does not 
apply to this case, for the period is fixed not under the 

^Application in Second Appeal No. 200 of 1928, 'for leave to appeal 
tinder the Letters Patent and for extension of time. 

(1) (1913) LL.R., 35 All.. 227. 

59ad. 
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1928 Limitation Act, but by special rules framed by this 
Baijnath Court. Under chapter 3, rule 6, of the old rules there 
dtoam was power to extend the time for good cause shown. 
Hajj-am. Under the new rule 6A there is no power to extend the 
time if 60 days have expired. 

The question is whether the old rule or the new rule 
applies. The new rule, though made earlier, was pub- 
lished in the Gazette of the 3rd of March, 1928. Under 
section 131 of the Code of Civil Procedure rules made 
by the High Court have the force of law from the date 
of publication, or from such other date as may be speci- 
fied. In the present case no date was specially specified. 
The present appeal was filed after the new rule came 
into force. It seems to me that, although the right 
of appeal is a substantive right, no one has a vested 
right in a period of limitation. It cannot be said that 
there is any substantive right in an appellant to wait 
■for a particular period of time before filing the appeal. 
Eules of limitation are primd facie rules of procedure, 
and unless there is something special in the rules which 
justified a contrary inference, the rules applicable to 
an application or appeal would be rules which are in 
force at the time when the appeal or the application is 
filed. It has been held in numerous cases that a Statute 
of limitation is retrospective in its operation and governs 
all proceedings from the moment of its enactment, even 
though the cause of action might have accrued before 
the Act came into existence : Soni Ram v. Kanhaiya 
Lai (1). 

Although this was a case in which I might have 
granted leave if I bad the power to extend the period, I 
reject the application because it is admittedly beyond 
time. 


(1) (1918) I.L.R., 35 All., 227. 
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Before Mr Justice Mtiherji: 

In the matter of DEHEA DUN MUSSOOEIE ELEC- 

TEIC TEAMWAY COMPANY, LIMITED (In - — ^ 
liquidation).* , . 

Act No. VII of 191*3 (Indian Companies Act), sections 152, 

179 and 234 — Company — Winding up — Official liquida- 
tor — Power to refer to arbitration — Civil Procedure 
Code, schedule II. 

An ofScial liquidator has no power to refer to arbitration 
under the second schedule to the Code of Civil Procedure any 
matter in dispute in which the company that he represents 
is interested. 

The facts of this case sufficiently appear from the 
judgement of the Court. 

Sir Tej Bahadur Sapru and Pandit Ladli Prasad 
Zutshi, for the Allahabad Bank, Limited. 

Munshi Narain Prasad Ashthana,' (official liquida- 
tor), for the company. 

Mukeeji, J. ^This is an application, filed on the 
18th of May, 1928, in chambers, by one of the official 
liquidators, Mr. Ashthana, for Dehra Dun Mussoorie 
Electric Tramway Co., Limited (in liquidation), Mr. 

Ladli Prasad representing the Allahabad Bank, Limited. 

It appears that a few months- hack the liquidators 
obtained permission from Ashworth, J., to institute a 
suit against the Allahabad Bank, Limited, for recovery 
of over two lakhs of rupees on certain grounds. The 
liquidators and the Allahabad Bank now desire that the 
difference between them should be settled by a private 
arbitration of two gentlemen, one nominated by each 
of the parties and mentioned in the application. 

The first question that arises is whether the Com- 
panies Act permits such a reference to arbitration by 

^Miscellaneous Case No, 96 of, 1926, 
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official liquidators, even with the sanction of the court. 
I heard Sir Tej Bahadur Sapru, representing the Allaha- 
bad Bank, Limited,' and Mr. AsUhana, one of the official 
liquidators, in support of the application. Both 
the learned gentlemen expressed their view and submitted 
certain arguments that a reference to private arbitration 
was permissible under section 179, clauses (a) and (i), of 
the Indian Companies Act. I deferred passing orders 
till I had carefully considered the matter, with the help 
of the arguments advanced before me. 

It is to be noticed that section 179, by itself, does 
not make any mention of reference to arbitration. 
Clause (a) permits the liquidator to institute or defend 
any suit or prosecution of other legal pi’oceed- 
ing, civil or criminal. A reference to private arbi- 
tration does not come within any of the expressions used 
in the clause. The clause (i) is in general terms and 
permits a liquidator to “do all such other acts as may 
be necessary for winding up the affairs of the company 
and distributing its assets”, with the sanction by the 
court. This omnibus clause was undoubtedly meant to 
signify that besides the powers expressly given in clauses 
(a) to (h), such other powers as may be necessary for- 
winding up the affairs may be exercised. I do not think 
that when an express mention of power to institute or 
defend suits or legal proceedings is made, the general rule 
may be construed as including a power to refer to private 
arbitration. 

Eeference was made to section 152 of the Act, 
which gives a company power to refer to arbitration. 
There the rule is limited, to a reference under the Indian 
Arbitration Act. A reference under schedule II of the 
Code of Civil Procedure is not mentioned there. Then, 
the powers which a living company may possess may not 
be co-extensive with Ihe powers to be exercised by the 
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liquidators. The directors of the company are supposed 
to know their own business, being .business men, while 
an official liquidator is very often a new man, unconnect- 
ed with the business carried on by the company. His 
knowledge and information of men and things is not 
likely to be co-estensive with similar knowledge of the 
•directors. It, therefore, does npt.fqhow that because a 
living company is allowed to refer matters in difference 
do arbitration in a particular way, : an official liquida- 
tor is allowed to make a reference tp. private arbitration. 

A rei'erence to section 234 of the, Indian Companies 
Act will show that the liquidator, with the sanction of 
the court, may compromise certain claims against the 
company and outstandings in favour. of the company. It 
is, therefore, significant that while the Act deals with a 
power of compromise in the liquidator, it makes no 
mention of his power to make a reference to arbitration. 
The reason tor this omission may .bq,tkis. In the case 
•of a comprcimise the court has the-: actual terms before 
it and may be in a position to , see , whether the terms 
should be accepted or not. In the case of arbitration by 
private gentlemen the whole matter, is left in the dark, 
bowever eminent and learned the .arbitrators may be. 
The arbitration shuts out all controis^ersy for ever and, 
in the case of even obvious mistakes by arbitrators, no 
remedy by way of appeal is available. It is true that 
no official liquidator or the court controlling his actions 
may foresee vffiat decision a court, tp- which the official 
liquidator may resort, will give. But, then, proceeding 
for redress to the court is a legitimate process which can 
never be objected to on any principle. In an ordinary 
•case of arbitration, the parties are supposed to know their 
■own minds and, acting as they do in their own interests, 
are held precluded from questioning the decision, how- 
ever wrong or inequitably it..may,:he-. ■ The liquidator 
acts not on his own behalf but in the interest of a large 
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body of men. It can therefore be easily conceived that 
the legislature did not think it proper that, even with 
the sanction of the court, the liquidator may be per- 
mitted to choose his own court, in the place of tlie re- 
gularly constituted courts. This may be a solid reason 
why the Companies Act makes no mention of a power 
to refer to arbitration, in the case of an official liquida- 
tor. The Act does refer to “arbitration” and “com- 
promises”, and it is therefore not open to us to suppose 
that it was a matter of pure omission, through inadver- 
tence, that reference to arbitration was not one of the 
powers granted to the liquidator. 

It has been held that suits instituted underf section 
92 of the Code of Civil Procedure cannot very well be 
made the subject-matter of private arbitration. The 
principle on which this conclusion was arrived at equally 
applies to a case of this nature. 

I asked Sir Tej Bahadur Sapru if he could cite any 
authority, English Or Indian, establislung the power of an 
official liquidator to refer a matter in dispute to private 
arbitration with the sanction of the court. He frankly 
admitted that he did not come across any such authority. 
He also assured me that he did not come across any 
authority which might go against the existence of such 
power. But only an affirmative authority can be of any 
use in the present instance; . and not the absence of autho'- 
rity to the contrary. In the course of my study I came 
across the case of Van Den Hurh v. R. Martsyts & (7o. (1). 
In this case the controversy was about costs and whether 
costs should be paid by the liquidator in person or 
whether it should come out of the assets. There is 
some reference in this judgement to arbitration, but it 
is not clear whether the ^arbitration was after the com- 
pany went into -liquidation or whether an arbitration was 
pending when the company went into liquidation. There 

(1) (1920) 1 K.B., 850. 
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is no discussion in the case as to a liquidator’s power to 
refer to private arbitration. I do not, therefore, find this 
case to he of any guidance to me. 

Looking from all points of view it appears to me 
that I should not permit the official liquidators to refer 
the present dispute to private arbitration. I accordingly 
refuse the application. 

I may point out that, in any case, the present ap- 
plication could not be granted except to authorize the 
official liquidators to execute an “agreement of reference 
to arbitration’’ jointly with the Allahabad Bank. The 
present application is framed as if a suit is already pend- 
ing in this Court and a reference is to be made in the 
suit, under paragraph 1 of schedule II of the Code of 
Civil Procedure. 

The sanction to institute the suit was given some- 
time back, and it will be the duty of the official liquida- 
tors to institute the suit forthwith. Questions of limita- 
tion may arise in the case and the liquidators must bear 
the responsibility if, owing to delay, any portion of the 
claim be lost. 


EE VISIONAL CEIMINAL. 


Before Mr. Justice Dalai. 

MUNNA TIWAEI and others v. CHANDEABALI and 

OTHERS.* 

Criminal Procedure Code, sections 137 and 1S9A — Public nui- 
sance — Distinction between public right and private right 
—Bona fide claim to the exercise of a private right — Pro- 
cedure. 

Where in the course of proceedings initiated under chapter 
X of the Code of Criminal Procedure it becomes apparent that 


’Criminal Bevision No. 275 of 1928, from an order of Kashi Prasad, 
♦Additional Sessions Judge of Basti, dated the 3rd of March, 1928. 
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thcre is a bond fide question of the private rights of the parties 

involved, the proper course for the court to adopt is to stay the 

ttwnii proceedings until such time as rights of the parties concerned 

V. have been decided by a competent civil court. Emperor v. 

Bharosa Pathak (1), In re Maharana Shri Juswantsangji 
Tatesangji (2), Jagarnath Sahu v. Parmeshwar Narain (3), 
Abdul Wahid Khan v. Abdullah Khan (4), Bhagwan Das v. 
Emperor (5) and Manipur Dey v. Bidhu Bhushan Sarkar (6), 
referred to. 

The facts of this case sufficiently ap|)ear from the 
judgement of the Court. 

Mr. Syed Muhammad Husain, for the applicants. 

Maulvi Iqhal Ahmad, for the opposite parties. , 

Dalal, J. : — This is an application for revision 
from an order passed by a Magistrate in the Basti dis- 
trict under section 137 of the Code of Criminal Procedure 
directing that a certain bandh (a wall to prevent the flow 
of water) be removed. The court adopted the correct 
procedure by issuing a notice against the applicants to 
remove the bandh within a certain time specified in the 
order, or to appear and show cause against the same. 
When the applicants appeared, they denied the existence 
of any public right in the opposite party under section 
139A. The Magistrate thereupon recorded evidence. 
There was considerable reliable evidence in support of 
the denial of the right being a public right. The Magis- 
trate, however, found that there was no such evidence 
and proceeded as laid down in section 137 of the Code 
of Criminal Procedure. The applicants Munna Tiwari 
and others have, therefore, come in revision to this Court, 
because the Magistrate finally made the orders under 
section 133 absolute under section 137 of the Code of Cri- 
minal Procedure. 

For the sake of convenience the persons who 
desired the removal of the bandh may be called 

(1) (1912) LL.R., 84 All., 345. (2) (1897) I.L.B., 22 Bom., 988. 

(3) (1914) I.L.R., 36 All., 209. 14) (U)231 I L.B., 45 AH.. 657. 

(6) (1922) 73 Indian Oases, 623. (6). (1914) I.L.B., 42 Calc., 153. 
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Chandrabali’s party, and the persons who built the 
handh may be called Munna’s party. There is a very 
large jhil (expanse of water) on Chandrabali’s side in 
village Tal Bharanch alias Bakhra jhil. This village ' 
is on a higher level than the village of Ghurapali which 
belongs to Munna and others. The water flows down 
from the jhil by a channel to the river Eapti from vil- 
lage Tal Bharanch and village Ghurapali which adjoins 
Tal Bharanch. Subsequently the water passes through' 
several villages before it reaches the river Eapti. Dur- 
ing the rains there is an expanse of water right up from 
the jhil to the Eapti, but in the dry season the water has 
to be prevented from flowing away, and Chandrabali’s 
party have by litigation acquired a right to build a, handh 
to preserve the water of the jhil during the dry season. 
Munna’s party of the Ghurapali village did the same 
during the spring and collected water for their use in their 
village. In the winter and spring this year there had 
been rain, so this stoppage of water threw the water back 
on to the village of Chandrabali, and it is alleged that it 
caused damage there. Chandrabali’s party claimed that 
Munna had no right to build the handh which he did to 
stop the water flowing on to the river Eapti, and that 
Chandrabali and his party have a right to pre- 
vent all the villages between their village and 
the Eapti from building a handh and thereby 
preventing the flow of water from Chandrabali’s 
jhil to the Eapti, when Chandrabali has surplus 
water. This very statement of the case will show that 
Chandrabali claimed a private right, and not a public 
one. Both the subordinate courts have relied on a single 
Judge case of this Court, Emperor v. Bharosa Pathak (1), 
in holding that the right claimed by Chandrabali was a 
public right, because it affected a very large number of 

(1) (1912) I.L.E., 34 All., 845. 
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people. In that case, however, the learned Judge observ- 
ed that the case was on the border line. He made re- 
ference to section 268 of the Indian Penal Code , in which 
a public nuisance is defined as an act or an illegal omis- 
sion which causes any common injury, danger or nuisance 
to the public, or to the people in general who dwell or 
occupy property in the vicinity. The injury must be to- 
the people in general, and not to particular people, such 
as cultivators. In the present case the injury is not 
caused to people in general, whether they be cultivators 
or artisans, but only to a certain class of people who are 
agriculturists in the village of Chandrabali. As pointed 
out by a Bench of two Judges of the Bombay High 
Court in In re MaJiarana Shri JasioaUangji Fatesangji 
(1), not only the way, river or channel, where an unlawful 
obstruction is made, must be one of pvdilic use, but also’ 
the obstruction must be of that public use. In the pre- 
sent case the channel is not a public river, but one passing 
through particular villages, and of which the water is 
used by the agriculturists on both banks thereof. The 
obstruction in any way cannot be considered public, be- 
cause only the villagers of Chandrabali’s village allege that 
they were injured thereby, and there is no complaint by 
the general public. In a case similar to the present a Bench 
of this Court considered the law on the subject in some 
detail, and came to the conclusion that a field which is on 
a lower level than the adjoining fields and over which the 
surplus water of these adjoining fields used to flow into a 
tank, even if it be described as a channel, is not such 
a channel as had been or could lawfully be used by the 
public, and action cannot be taken under section 133 of 
the Code of Criminal Procedure for the removal of any 
unlawful obstruction from it: Jagarnath Sahu r. Par- 
meshwar Narain (2). In a Full Bench ruling, Ahdul 

(1) (1897) I.L.B., 22 Bom., 988. (2) (1914) 86 All., 209. 

(8) (1928) I.L.B., 45 All., 657, 
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Wahid Khan v. Abdullah Khan (3), the majority of Judg- 
es out of three were of opinion that the Magistrate has mtjma 
jurisdiction to take action under section 133 of the Code ». 
of Criminal Procedure even where a bond fide claim of 
right is raised by the defendent, but when the question 
whether the right rested in the public is seriously disputed, 
and its decision becomes a difficult matter of mixed fact 
and law, the proper procedure for a Magistrate to employ 
would be under section 139A(2) to stay proceedings until 
the matter of the existence of such right has been decided 
by a competent civil court. In a case before me in Oudh 
I drew the attention of Magistrates to the observations 
of Mr. Justice Daniels in another case that the existence 
of a genuine dispute as to title, suitable for decision by the 
civil court, is a sufficient ground for not making an order 
absolute under section 137 of the Code of Criminal Pro- 
cedure : Bhagwan Das v. Emperor (li- 
lt may be noticed that the provisions of section 139A 
were enacted in 1923 to give effect to a. Bench ruling of 
the Calcutta High Court in Manipur Dey v. Bidhu Bhu- 
shan Sarkar (2). That case was a case of the obstruc- 
tion of a public way, and the decision was that if the 
Magistrate finds that the claim of the defendant is a 
bond fide one to the effect that the right is private and 
not a public one, the Magistrate should stay his hand 
and refer the parties to the civil court. In the present 
case there cannot be the slightest doubt that Munna’s 
party is laying a bond fide claim to a private right to raise 
a bandh for the preservation of water to irrigate their 
own fields. In fact Mr. Iqbal Ahmad, who appeared for 
the opposite party, informed the Court that a suit for 
damages to the extent of Es. 50,000 was being prepared 
for the damage caused to Chandrabali’s party by the bandh 
being put up. Obviously, then, the dispute is a private 
one between Munna’s party and Chandrabali’s party, and 

(1) (1922) 73 Indian Cases, 523. (2) (1914) 42 Calc., 168. 
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should be decided by a civil court. As pointed out in the 
Calcutta case and in the case of this Court reported in 
I.L.E., 45 Allahabad, the proper order for the Magistrate 
to pass was one under section 139A to stay proceedings 
until the matter of the existence of such right liad been 
decided by a competent civil court. I set aside the order 
of Mr. Bam Bihari Sahi, Magistrate, dated the 19th of 
February, 1928, under section 137 of the Code of Crimi- 
nal Procedure and substitute in its place an order under 
section .139 A that the proceedings be stayed until the 
matter of the existence of the right of Munna’s party to 
build the handh has been decided bi' a competent civil 
court. 


1928 

May, 22 


Before Mr. JuMiee Dalai 

EMPEROE V. HASAN AHMAD.* 

Act No. VTU of 3914 (Indian Motor Vehicles Act), sections 
6, 8, 9 and 16 — United Provinces Motor Vehicles B,ules, 
1924, rules 20, 21, 22 and, 24 — Licence — Permit — 
Failure to produce permit — Power of district authority 
to prescribe route along which a puhlic motor vehicle 
shall ply for hire. 

Held, (1) that there is no power given to tlie “district 
authority” either by the Indian Motor Vehicles Act, 1914, or 
by the roles framed thereunder, which enables that authority 
to prescribe the route along which a public motor 
vehicle authorized to ply for hire shall run, and (2) that there 
is no provision in either the Act or the rules which renders 
punishable the non-production of a “permit” issued under 
I’ule 24, as distinct from a licence 'p’'Cf'cribed by section 6 
and rules 20—22. 

This was a reference made by the District Magis 
trate of Muttra. The facts of the case are clearly 
stated in the referring order, which was as follows : — 

“In my opinion the convictions and sentences passed 
in this case cannot possibly be upheld. The Magistrate has 
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con\dctecl the applicant on what he styles as two different 
charges under section 16 of the Indian Motor Vehicles Act, 
1914. One charge appears in the judgement to be failure to 
pro'dulce his licence upon demand by a police constable, 
contrary to section 8, pnd the second charge appears to be 
driving a motor vehicle in an area for which his licence was 
not avail ablCj contrary to the provisions of section 9. 

But when I come to examine the record in order to 
ascertain exactly with what offences and und^er what sections 

apf/licant was charged in the trial of the case, I find that 
he was charged with quite different offences. The summons 
issued to him under section 16 of the Motor Vehicles Act was 
defective, since it omitted to specify the sections of tihe Act, 
or ]nles made thereunder, for breach of which the applicant 
was being prosecuted. The seriousness of this defect has 
been recently stressed by the Hon’ble High Court in 
Elmperor v. Kunwar Rananjai Singh (1). When the appli- 
cant appeared in court, he was tried summarily. The record 
shows that the police report, Exhibit 1, was read over to 
him as containing the offence for which he was charged, and; 
that he pleaded not guilty. The document, Exhibit 1, is 
the police charge-sheet, and, the offences committed by the 
applicant are set out therein as follows : — 

''Mulzim Khana No. 7 apni motor lorry No. 13 sarak 
Sadabad janib Baldeo sawariya bithlaye hue Muthra ko ja 
raha tha, Ijazai-nama cJialane sarak Sadabad tahh kiya gaya, 
to nam-biirda ne kaJia ki hamare pas nahin hai.. Chunki yeh 
fail namburda ka dafa 16 Act Motor ki had tak pahunchta hai, 
lehaza naksha charge-sheet mnrattab karke bagarz qaimi jurm 
ijlas janab Hakim pargana Sahib Sadabad irsal hai. Is 
shakhs ne is sarak par motor chalane ki ijazat hasil nahin 
ki hai, khilaf sharait licence jurm kiya hai.’' 

Now from this police report it is clear that the police 
took the view that the applicant was not entitled to drive 
his motor vehicle on the Muttra-Sadabad foad, without Bome 
form of special permit. They were prosecuting Mm for 
driving on this route without a pennit, or in the alternative 
for failure t/o produce his permit, if any such permit existed. 

(1) (1928) 26 A. L. J., 331. 
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But the sections of the Act iincler which the Magistrate 
■ has convicted the applicant do not refer to any special 
permit for driving a motor vehiole adong aony particular 
route. The licence to 'which they refer is the licence to 
drive a motor veliicle, which is made compulsory by section 
6 of the Motor Vehicles Act, and shown in the form 
given in schedule “B” of the United Provinces Motor 
Vehicles Rules, 1924. This licence is given in accordance 
with rules Nos. 20-22 of these motor vehicles rules, but these 
rules do not authorize the licensing authority to specify the 
routes over which a driver of a motor vehicle may drive. As 
a matter of fact these driving licences are issued for the 
whole of the United Provinces. 

The judgement of the Magistrate shows What d\iring the 
trial he never directed either his mind or the evidence to 
the question whether the applicant was asked to produce 
his driving licence in' the form given in schedule “B”, as 
he could be required to do under rule 21 and also mider 
section 8 of the Act, and whether he refused to produce Ms 
licence. He directed himself entirely to a consideration 
whether any form of permit has been issued to the applicant 
to drive a pnbl'c motor vehicle on the route from Muttra to 
Badabad, and whether the applicant had refused to produce 
this permit. Accordingly in his defence on these charges, for 
which he -was placed on bis trial, the applicant produced a 
form of permit which has been exhibited and marked Exhi- 
bit “2”. 

Now it is contended in support of the convictions that 
under the Motor Vehicles Rules, 1924, there was an authority 
constituted, called the District Authority, by rule 24 of the 
rules and that this authority had the right to issue permit 
ior public motor vehicles to ,ply along certain specified routes, 
and that without such a permit no public motor vehicle could 
ply lor hire and that it could only ply along the routes 
specified in the permit. It is also argued that the route 
specified in the permit granted to the applicant gave no right 
to ply on the route froih Muttra to Sadabad, and he has 
therefore been rightly cotmcted. 

Row T have already pointed out that the sections under 
which the Magistrate has con'victed the applicant do Hot apply 
to permits at all. They do not apply to any permit issued 
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under rule 24, but to the driving licence prescribed by section 1928 
6 of the Act and rules 20 to 22. Consequently, on this account 

only, the convictions must be set aside, ' v. 

Hasan 

But furthermore, there is nothing in the rules to make Ahmad. 
it compulsory for the driver of a pablic motor vehicle to 
produce on demand the permit issued to him under rule 24, 
and consequently the applicartt . committed no offence by 
failing to produce his permit, Exhibit 2. 

Again I am unable to agree that rule 24 of the rules 
authorized a District Authority to limit the routes along 
which a particular public motor vehicle might ply. 

Under rule 24(6), the authority was authorized to fix the 
rates for which public motor vehicles should ply. 

Under rule 24(c) it was authorized to fix the maximum 
number of persons and the weight of luggage to be carried 
m a public motor vehicle, and in the case of motor lorries 
the weight of goods. 

Under rule 24 (d) it was authorized to fix stands and 
places at which public motor vehicles might stand to ply 
for hire, as well as to fix the hours of departure of vehicles 
for specified places. But this does not mean that the District 
Authority was authorized to prescribe fixed routes for public 
motor vehicles and prohibit them from plying along any route 
other than these. My contention is borne out by the form 
of permit shown in schedule I attached to the rules. Inci- 
dentally, the permit, Exhibit 2, has not been issued strictly 
in accordance with the form given in schedule I. 

The result is that not only do I hold that the applicant 
has been wrongly convicted under section 16 of the Motor 
A^ehicles Act, 1914, for breach of the conditions imposed 
under sections 8 and 9, but I also find that he has committed 
no offence at aJl under the Motor Vehicles Act or rules. 

I, iherefore, direct that the record be submitted to 
the Hon’ble High Court, with the recommendation that the 
convictions, sentences and order for cancellation of the licence 
be set aside. The Magistrate should submit any explanation 
which he has to offer within seven days. Eurthermore, 
under section 438 of the Criminal Procedure Code I suspend 
execution of the order for cancellation of the license.**’ 

The parties were not represented. 
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Dalal, J. : — This is a very careful submission by 
the District Magistrate and may usefully be reported 
in the Law Journals. 

I set aside the conviction and sentence of Hasan 
Ahmad and direct the line, if any recovered, to be re- 
funded. All other incidental orders of the trial 
court are also cancelled. 


EE VISIONAL CIVIL. 


Before Mr. Justice Muherji an-d Mr. Justice Banerji. 

LAKHPAT EAI (Applicant) v. DURGA PRASAD and an- 
other (Opposite PAiiiTES).* 

Act No. XIV of 1920 (Charitable and Religious Trusts Act), 
section 3 — Application for particulars relating to a trust 
—“Person interested in a trust.” 

Held that, in regard to a trust the object of which waa 
the mavinteiiance of a piibl’ic dharamsala in a> certain city, a 
person who was a resident of that city, entitled to say at the 
dharamsala, and secretary of the local Dharm Asthan Sudhar 
Committee, was a person interested in the trust within the 
purview of section 3 of the Charitable and Religious Trusts 
Act, 1920, and therefore entitled to apply to the District Judge 
to call up on the manager of the dharamsala to furnish certain 
particulars as specified in the Act. , 

This was an application for revision of an order 
passed by the District Judge of Meerut under the 
provisions of ■ the Charitable and Eeligious .Trusts 
Act, 1920. The facts of the case sufficiently appear 
from the judgement of the Court. 

Babu Surendra Nath Gupta, for the applicant. 
Dr. N. C. Vaish, for the opposite parties. 
Mukbrji and B^Nbrji, JJ. : — This is an applica- 
tion, in revision by one Lakhpat Eai, who was manager 

♦Civil Revision No. 137 of 1927. 
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of a dliarainsala in Meerut, under a deed exe- 
cuted by Musainmat Sundar Kunwar on the 9th of lakhpat lui 
.December 7 1908. ' Dtoga 

One Durga Prasad, who described himself as a 
respectable Blindu citizen of Meerut, a Brahman by 
caste, and- a Secretary of the Dharam Asthan Sudhar 
Committee, Meerut, presented an application to the 
District Judge of Meerut praying that the trustees of 
the trust created by Musammat Sundar Kunwar be ■- 
directed to furnish the petitioner, through the District 
Judge, with (1) the particulars as to the details of the 
trust properties as they existed on the date of the 
application, (2) the names of persons to whom each 
property is given on rent, (3) the income derived from 
'the trust and the expenditure incurred; and that 
the accounts of the trust for the last three years be 
examined and audited through some certified auditor. 

Objection was taken by Lakhpat Rai, among other 
grounds, on the ground that the petitioner* was not 
a person interested in the trust within the meaning 
of section 3 of Act XIV of 1920 and, therefore, the 
order of the learned District Judge was incompetent. 

Section 3 provides that any person having an interest 
in any express or constructive trust created or existing 
for a public purpose of a charitable or religious nature 
may apply by petition to the court for reliefs for which 
the present petitioner has applied. 

We are of opinion that the words “having an 
interest in a trust’ ’ must in each case depend upon the 
nature of the trust. Lakhpat Rai was the trustee of a 
dharam sala constructed and dedicated under the deed ' 
of the 9th of December, 1908, and Durga Prasad in 
our opinion had an interest in that trust inasmuch as 
he was entitled to stay in that dharamsala and as 
secretary of the Dharm Asthan Sudhar Committee. 

Meerut. 



60 ad. 


THE INDIAN LAW REPORTS, 


fvOL, L. 


1928 are of opinion that the view^ taken ^ by the 

learned District Judge is correct and this application 
D^aA is dismissed with costs to be paid by the applicant 
personally. 


1928 

May , 23. 


Before Mr. Justice Mukerji and Mr. Justice Banerji. 

NARSINOH PEASAD SINaH and others (Defendants) 

V . PAETAP SINGH and others (Plaintiffs). 

Civil Procedure Code, order XXXIV, rMe S-Mortgage by 
eonditional sale—Execution of decree— Power of court 
to extend time for payment. 

The proviso to rule 8 of order XXXIV of the Code of 
Civil Procedure applies to the whole of the rule and not merely, 
to sub-rule (4). A court, therefore, has power to extend. the 
time for payment in a suit -for redemption of a mortg^ige by 
conditional sale, just as in the case of any other kind of mor - 
gage. 

The facts of this case sufficiently appear from the 
iudgement of the CoUft. 

Munshi Kamala Kant Verma, for the applicants. 

Munshi Gadadhar Prasad, for the opposite parties. 

Mukeeji and Banerji, JJ. : — This is an applica- 
tion inviting us to revise an order of the 2-lst of May, 
1927, by which the learned Munsif of Benares purported 
to extend the time, originally limited by a decree for 
redemption, to pay up. 

The suit out of which this application has arisen 
was one for the redemption of the mortgage, a 
■ nature of which we have not been told. The decree, 
however, that was passed indicates that the mortgage 
was one by conditional sale, for we find that the decree 
directed that in case of non-payment of the mortgage 
money the plaintifis’ right of redemption would be 

*Cml Revision No. 150 of 1927. 
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barred. We have assumed, therefore, that the mort 
^gage was one b}' conditional sale and that the decree nabsinqh ■ 
in those terms -was rightly passed. The last date on 
which the payment could be made was the 30th of 
April, 1927. On the 29th of April, 1927, the plain- Sinqh. 
tihs came into court with an application for exten- ■ 
sion of time. The learned Munsif has extended the 
time by 15 days by the order complained of. In this 
Court it has been contended that this order was passed 
without jurisdiction, inasmuch as order XXXIV, rule 
8, of the Code of Civil Procedure did not authorize 
the Munsif to extend time in a case of a decree for 
redemption of a mortgage by conditional Sale. 

The contention of the learned counsel for the 
applicants is that the proviso to rule 8 is a part of 
sub-rule (4) alone and does not govern the entire rule 

8 . 

We are of opinion that this contention is not 
sound. Our opinion is that the proviso governs not 
only sub-rule (4) but also sub-rule (2). A date for 
payment has to be fixed in a suit for redemption, in 
the case of mortgages of all classes. There is, there- 
fore, no reason- why the provision for postponement 
of the date of payment should be read, as confined to 
the case of some classes of mortgages, to the exclusion 
of others. Sub-rule (2) deals with- the case of the 
redemption of a mortgage by conditional sale. It is 
in those cases that an extension of time is at all 
material. In the case of a decree for redemption of 
a siruple mortgage or a- usufructuary mortgage, the 
preliminary decree directs that in case of non-payment 
of the mortgage money the property shall be sold. 

The procedure for sale must necessarily be the pro- 
cedure laid down in order XXI of the Code of Civil 
Procedure. In the process of the sale, the plaintifi 
mortgagor takes up the position of a judgement-debtor 
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and he would be eiiiitled to pay the luoidgage money 
till the properly is sold, and perliaps alter tlie sale 
within 30 days limited for payment. There would be 
no sense in refusing to accept his money and yet selling 
the property, although the sale may not fetch the full 
value offered by the plaintiff' moi tgagoi . 

We are fortified in our opinion by the fact that 
a proviso similar to the proviso to be found in rule 8 
IS to be found in the case of a preliminary decree to 
be passed in the case of a foreclosure suit, in rule 3 of 
order XXXI V. On the other hand a similar proviso 
for extending time is not to be found in the case of a 
preliminary decree in a suit for sale, which is ])rovided 
for in rule 4 of order XXXIV. In this Court it was 
held under the Transfer of Ih’operty Act, before it 
was amended by Act- V of 1908, that the right of pay- 
ment of a foreclosure decree remained existent till a 
final decree was passed. We need not consider 
whether that rule of law still holds good under the 
Code of Civil Procedure, but we take it that the legis- 
lature was aware of such a view being held by this 
High Court. 

Holding the view we do hold of rule 8 of order 
XXXIV, we are of opinion that the Munsif was autho- 
rized to extend the time. 

Mr. Venna invited us to consider whether the 
discretion was properly used by the lower couil in 
extending the time. In revision we are not prepared 
to interfere with the exercise of a discretion which was 
undoubtedly vested in the court below. 

The application is dismissed with costs. 
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APPELLATE CIVIL. 


Before Mr. Justice Sen and Mr, Justice Ninmat-tiVah. 

DHAEAM PEAK ASH (Defendant) KALAWATT DEAH 1928 

(Plaintiff).^ 

Hindu law — Adoption — Suit to set aside an adoption — 

Estoppel — Limitation — Act No. IX of 1908 (Indian 

Limitation Act), scliedide I, articles 91 and 118 — Kliaii- 

dani rishtedar, interpretation of. 

Held, on a. construction of a danse in a will forbidding the 
adoption by the widow of the testator of, a khandani rislitedar 
of her father’s faniity that the son of a danghter of a brother 
of the widow was not such a kliandam rishtedar and his adop- 
tion was, therefore, not opposed to the conditions laid down 
in her husbiand’s will. Radliay Parshad v. Nanmi (1) and 
Khmnan Singh Hardai (2), distinguished. 

In a suit to have an adoption set aside it is not necessary 
to sue also to set aside the deed by which the adoption is 
declared. The deed itself does not confer any status upon 
the person adopted : it only recites a fact and is evidence of 
the fact having taken, place. 

Where an ado]d;ion had taken place with great publicity 
and wdth due performance of all the necessary ceremonies, and 
a formal deed of adoption had been executed and registered 
and the adopted son bad been received into the family of 
his adoptive father, and where, further, the adoption was not 
challenged for several years, it was held that an estoppel w^as 
created whereby the adoptive mother was precluded from 
■afterwards disputing the adop/tion. 

'Dliaram Kumoar v. Balwant Singh (3), Sarat Ghunder 
Day V. GopaJ Ghunder Laha (4) and BloomGntlial y . Ford (51, 
referred to. Dhanraj Joharnial v. Soni Bai (6) and Gopee Lall 
Y. Mussamat Sree Ghundraolee (7), distinguished. 

■^'First Appetil No, 386 of 1925, from a decree of F. Ali Muhammad, 
Subordinate Judge of Meerut, dated the 21st of May, 1925. • 

(1) (1910) 5 Indian Cases, 669. (2) (1888) I. L. R., 11 AIL, 41. 

(3) (1908) I. L. R., 30 AIL, 549; (1912) I. L. R,, 34 AIL, 398. 

<(4) (1892) I. L. B., 20 Calc., 296. (5) (1897) A.C., 156 (168). 

(6) (1925) I. L. B., 52 Calc., 482. (7) (1872) L.B., I.A., Sup., 

Vol, 131. 
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The facts of this case iU’e fully sot forth in the 
judgement of the Court. 

Babu Piarl Lai Bansrji, for tlie appellant. 

Sir Tej Bahadur Sapra and Dr. Kailas Nath 
Katju, for the respondent. 

Sen and Niamat-ullah, JJ. : — This is an appeal 
by one Dharam Prakash, minor, under the guardian- 
ship of his natural mother Musaimnat Cliandrawati, 
against the judgement of the Subordinate Judge of. 
Meerut, dated the 21st of May, 1925, decreeing the 
claim of the plaintiff Srimati Kalawati Devi for a 
declaration that Dharam Prakash, the defendant, was 
not the adopted son of the plaintiff and that his adop 
tion was invalid. 

Lala Earn Saran Das owned considcrahh' property, 
movable and immovable. He died in .December, 1896, 
leaving two widows, Musannnat Basanti and Musam- 
mat Kalawati Devi, and a, mother, Musannnat Bliawan 
Kunwar. Shortly before his death he executed a will, 
on the 6th of December,' 1896, under which he made 
Musammat Kalawati the absolute owner of his entire 
property and gave her a right to sell, mortgage, donate 
or otherwise transfer the property in any way she 
liked.. He also authorized Musammat Kalawati “to 
adopt, when she wished, any boy” o,f her choice and 
if the adopted son died he empowered her to adopt a 
second and a third boy, in succession. He also fixed 
certain allowances for his mother Musammat Bhawan 
Kunwar and his senior wife, Musammat Basanti and 
made provision for their residence in a house known 
as “Mahal Sarai”. 

On the 10th of December, 1896, he added' an im- 
portant clause to the will, of which the following is 
the ofldcial translation: — “Further it is stipulated 


m 
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that if Musammat Kalawati should like to adopt a 1928 

son, she shall, not adopt any son of the relations of her dhaeam 
family or of that, of Musammat Basanti or Bhawan 
Kunwar. If my brother, Jiwan, should give his son 
into adoption, she should adopt him; otherwise 
she should adopt some other boy, and she shall 
not have a power to make a gift. In case of 
necessity Musammat Kalawati shall have power to 
sell or mortgage a portion of the property.” The ori- 
ginal, of which the- above is the translation, runs as 
follows : — '‘Mukarrar shart yeh hai ke agar Kalawati 
godt lena 'pasand kare to apne ya Musammat . 
Basanti ya Bhawan Kunwar ke khandani rishtedaron 
men se kisi pisar ho gode nah legi. ’’Agar Jiwan mera 
bhai apna larka gode de to us ko warna dusre larke ko 
gode le; aur hiba na kar sakegi. Bashart zarurat 
Musammat Kalawati juzwi jaidad hai wa rehan kar 
sakegi” 

Jiwan Ram had an only son of the name of Lal- 
mto. In the beginning of 1912 Musammat Kalawati 
Devi requested Jiwan Ram to give Lalman in adop- 
tion to her, but he refused and signified his refusal 
in a registered instrument dated the 9th of January, 

1912, 

Kalawati had. a brother of the name of Brij 
Ballabh Saran, whose daughter Musammat Chandra- 
wati was married to one Raja Ram of Kajibabad. 

The defendant appellant is the only issue of this 
, marriage. 

On the. 8th of August, 1918, Musammat Kalawati 
executed a deed of adopffion, whereby she declared in 
unequivocal terms that she had taken Dharam 
Prakash in adoption to herself and her husband under 
his express authority. * 
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The present action was ooTniuenced by Musa in- 
inat Kalawati on the 28tli of May, 1924. In the 
plaint, she studiously aVbid.l u'oiiithiltiug herself to 
the statement that, as a matter of fact. sln' Iru^ f ■d-reu 
Dharam Praliash iii Adoption. She impugns the deed 
of adoption on <E^ fPimnds : 

(1) She ^dilplAih's that the document was pro- 

cured'^frdiy'lier by undue influence. 

(2) The a‘(I6^1l(^^hlself was invalid, as Dharain 

PraKash belonged to a class or category 
of persons adoption from whom was 
expressly prohibited by the testator in 
the last clause of the will. 

(3) Mu.sammat Ohandrawatn luul no a.uthority 

of her husband to give her son in adop- 
tion . 

(4) The ailoption was no(> acted ipwn no mu- 

tation having been e(Tecto,d in favour of 
the defendant, wlio continued to reside 
with his mother Chandrawati at Naji- 
babad and had never lived with the 
plaintiff. 

(5) The adoption of an only son was opposed to 

Hindu law. 

In defence, all these grounds were traversed by 
the d^efendant, who further pleaded limitation and 
estoppel. 

The Subordinate Judge held that the factum of 
adoption was proved by overwhelming evidence, that 
adoption was voluntary and without any outside in- 
fluence, that the plaintiffs claim, was not barred by 
limitation, that the plaintiff was not estopped from 
challenging the adoption, that the adoption was not 
bad in law on the ground that Dharam Prakash was 
the only son of his father, but that the plaintiff was 
entitled to succeed on the short ground that- on a true 
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construction of the last clause of the will, the defend- 
ant was a kliandani I'ishtedar of the father of Musani- 
mat Kalawati and his adoption therefore contraven- 
ed the express mandate of her husband. 

The Subordinate Judge decreed the plaintiff’s 
claim. The defendant appealed to the High Court. 

The defendant in his appeal urges three points’ 
before this Court : — (1) The defendant as son of Eaja 
Bam belonged to a very different family from" that of 
Musammat Kalawati’s paternal relation, and Ins 
adontion was not im^alid as being in contravention of 
the will of Ram Saran Das, dated the 10th of Decem- 
ber, 1896; (2) the plaintiff’s claim is time barred; and 
(3) the plaintiff is estopped from repudiating the 
adoption or having the deed of adoption set aside. 

As has already been pointed out. the Subordinate 
Judge held that Dharam Prakash was a khandani 
rishtedar of Musammat Kalawati’s father. This 
conclusion was based partly upon certain judicial, 
decisions of this Court. In Radhay Parshad v. Musam- 
mat Nannu (1), Ha'ramat' Hus.ain, J., held that, in 
the Urdu language rishta meant relation either by 
blood or by marriage. In Khuman Singh v. Hardai (2) 
it was held that -a vendor’s father’s brother’s widow 
was a rishtedar qaribi. In neither of these two cases 
the words kha7ida7ii rishtedar occurred in the wajib- 
ul-arz. The question for determination in those cases 
was whether the expression rishtedar qai'ibi was wide 
enough, having regard to the entire context of the 
wajib-ul-arz, to include certain persons who were 
claiming a preferential right to pre-empt. 

It is not permissible to interpret one document by 
another, the terms of which are neither identical nor 
even parallel. It is extremely dangerous to pick out 

,(1) (1910) B Indian Oases, 669. (2) (1888) I. L. B., 11 All., 41. 
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1928 stray phrases from a document which has been judi- 
cially interpreted and .to. extend the scope of the 
decision to a ‘document of a. different kind, couched in 
different terms, without a.ny regard to the context, to 
the setting or to the surrounding circumstances. 

The two rulings relied on by the Subordinate 
Judge were constructions of particular words in the 
wajib-ul-arz and the decisions proceeded upon the 
interpretation of the documents then before the court, 
regard being paid, to the relation of the particular 
words to the entire context. The Subordinate Judge 
also refers to Tallon’s English -Hindustani Dictionary 
and to Wharton’s Legal Lexicon and finds that kh'an- 
dan means family, that family means lineage, and 
lineage means race, family, progeny, ascendant or 
descendant. From these he concludes that rishfeda- 
ran khandani means I’elations liy blood, ascendant 
or descendant, whether in the male or feinale line of 
descent. 

* Tlie learned Judge further argues that if the 
testator had intended to place the ban upon the male 
agnates of the family of the father of each of the 
three ladies and no further, he would have used the 
word ek jaddi and not rishtedaran khandani in the 
will. 

In construing the last clause of the will so as to 
gather the intention of the testator, one has to place 
himself in the testator’s arm-chair. On the 6th of 
December, 1896, Ram, Saran Das had in the very first 
paragraph of his will provided that after his. death 
. Musamraat Kalawati was to have an absolute estate 
with plenary powers of transfer. In paragraph 4 
he arms Musammat Kalawati with authority “to 
adopt, when she wishes after my death, any boy whom 
■ she likes.” It ought to be remembered that a power 
to adopt IS in some ways analogous to a power of 
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appointment and must be distinguished from trust. 

As has been observed by Wilmot, C. J., “Powers are dharam 
never imperative; they leave the act to be done at 
the will of the party to whom they are given and are 
not obligatory upon the conscience of the party in- 
terested.” 

It is a matter of some importance that the last 
clause in the will was added on the 10th of December, 

1896, and by this addition the original will was modi- 
fied in three important particulars : — (1) It restricted 
the field of Kalawati’s choice by prohibiting the 
adoption of any son belonging to the family of the 
father of Kalawati or of the other two ladies, namely 
Musammat Basanti or Musammat Bhawan Kunwar; 

(2) it. yras directed that in making the choice prefer- 
ence must be given to the son of Jiwan who was the 
own brother of the testator; this direction was im- 
perative; and (3) the estate of Musammat Kalawati was 
cut down to a limitfed estate. She was to have no 
power to make a gift. She was authorized to sell or 
mortgage only a portion of the property, in case of 
necessity. 

It is not difficult to imagine that the terms of 
the will, dated the 6th of December, 1896, had 
reached the ears of Musammat Bhawan Kunwar and 
Musammat Basanti, the senior wife. In Indian 
families, it is a very rare occurrence that wills are 
kept under the seal of secrecy. It is not difficult to 
imagine that the senior wife and the mother felt very 
keenly not only the inequality of the legacies, but 
they felt aggrieved by the circumstance that Musam^- 
mat Kalawati was made the absolute owner of the 
property with power of transfer and with a power of 
adoption unfettered by any limitations or restrictions 
whatsoever. It was felt that if the will, dated the 
6th of December, 1896, were allowed to stand, there 
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1928 was Hotiiiii<^ to prevent Mnsainmat Kalawati from 
making a, gift of tlie entire property to any member 
teakash her fa.tber’s family. It was also felt that the snine 
k.\mw.ati result could b(^ reacbed by Kalawati talving a boy of 
her father’s family in adoption. To avoid any 
jealousy or bitterness festering in tin' minds of these, 
three ladies after the death of Ram Saran Das and to 
prevent the possibility of his proiierty vesting in the 
pa.ternal relations of the junior wife, the last clause 
of the will wa..s deliberately added. To hold the 
balance even between Kalawati and the two ladies, 
dictated perhaps by a rude sense of justice, he also 
)3rovided that no boy belonging to the family of the 
father of the other two ladies could be taken in adop- ■ 
tion. 

By tlie words khnndirni risJiteddr’ the testator 
intended to mean the agnatic relations of the father. 
There is not much of divergence between the conno- 
tations of these words and of the words ek jaddi. 

The testator could possibly have no object in 
prescribing that not only the boys of the paternal 
house of these ladies should not be adopted but that 
he should travel further' aheld by prescribing that 
boys of the, family, connected with the paternal house 
of these ladies by blood, marriage or adoption, 
should be placed in the same class or ca.tegory as the 
former. 

In the case of a Hindu, his khandan consists of 
his lineal ascendants and descendants and his colla- 
terals in the male line. Sisters and daughters after 
.their marriage are transplanted from the family. 
Thpv aeon ire the linea.ge or gotra of their husbands. 
The family tie is almost completely cut asunder, ex- 
cepting within very narrow limits for the purpose of 
marriage or adoption. In Muliammadan families, 
where sisters and daughters inherit property side by. 
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side with the males and where females acquire an ab- 
solute dominion in the inherited property, the word 
khandan may have a more extensive meaning. 

In the present case, it would be most unreason- 
able to expect that Ram Saran Das should have in- 
tended to exclude the adoption of a boy belonging to 
a family, which was connected with the family of 
the paternal relations of the three ladies by marriage. 
The wider the area, the greater is the chance of a 
good and proper selection. This rule of common 
■ sense is very well understood by Hindus and is very 
fully appreciated by the Vaish class to which the 
testator belonged. By widening the area of exclu- 
sion Ram Saran Das would be acting most irration- 
ally, be doing no good to himself and woCild be placing 
barriers and difficulties in the way of Musammat 
Kalawati in the matter of making a proper selection. 
The mischief aimed at was that the family of the 
father of either of the three ladies should not be en- 
riched at the expense of the testator and this consum- 
mation was amply secured by placing restrictions 
within the narrow limits indicated above. 

If the construction contended for by the respon- 
dent be accepted to its fullest extent and with all its 
implications, this would lead to very startling re- 
sults. This would prohibit the adoption even of boys 
belonging to the family of the -own brothers of the 
testator.^ The husband of Bhawan Kunwar was re- 
lated to Bhawan Kunwar’s father by marriage. Her 
husband’s descendants or their progeny would under 
the circuni&taiices come equally under the ban. A 
power to adopt, where it happens to be a special as 
distinguished from a general power, has to be strictly 
construed and no limitation .should be imported into- 
the document independently of what would flow from 
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the plain etymological meaning of the document it- 
self. Where the words are clciir and unambiguous, 
full effect has to be given -to those words, without any 
regard to extraneous circumstances, such as the con- 
duct of the parties or the particular surroundings, 
which might liave influenced the intention of the tes- 
tator. “Khandani rishtedaran men se Mai pisar ko’' 
has to be construed with reference to the context, and 
etymologically it clearly means any son of the agnatic . 
relations of the persons indicalfed by name in the 
document. Assuming that the expression is equivo- 
cal and- might include a son of family connected by 
marriage with the family of the father of the ladies, 
in view of the circumstances set out above, it is not 
possible to hold that this could have been the sense 
in which the testator used those words.’ 

Tlie name of Kalawati’s fatlier was Sahu Nand 
Lai, who had a numerous family at Moradabad. 
One of his sons was Brij Ballabh Saran. His daugh- 
ter, Chandrawati, on her marriage to Kaja Rara, 
ceased to belong to the family or khandan of her 
■own father. Ho Hindu testator would be expected to 
treat Dharam Prakash, the son of Chandrawati by 
Raja Ram, as a khandani rishtedar of Sahu Hand 
Lai. The adoption of Dharam Prakash, therefore, 
was clearly outside the prohibition imposed by the 
testator and was therefore valid in law. 

It is next argued that the plaintiff’s claim is 
time-barred. The contention is that Musammat 
Kalawati, having duly executed and registered a deed 
of adoption- on the 8th of August, 1918. was not com- 
petent to maintain the declaratory suit without having 
the deed of adoption set aside. The deed of adoption 
not having been set aside within three years from the 
•date when the facts entitling Musammat Kalawati to 
have the instrument cancelled or set aside became 
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known to her, under article 91 of the Indian Limita- 
tion Act, the present suit was barred on the 28th of 
May, 1924, the date when the action .was commenced. 

The specific article applicable to a suit to obtain 
a declaration th^t an adoption was invalid is article 
118 which prescribes six years from the date when 
the alleged adoption became known to the plaintiff. 
The suit having been instituted within six years of 
the date of the adoption, it is clearly within time and 
is clearly within the scope of article 118. The main 
relief claimed in the suit is a declaration about the 
invalidity or illegality of the adoption. The adop- 
tion deed by itself does not confer any status upon 
the defendant as an adopted son. It only recites a 
fact and is evidence of such a fact having already 
taken place. A relief for the avoidance of the deed 
of adoption was, therefore., neither necessary nor ob- 
ligatory. It was merely ancillary to the main re- 
lief claimed. There is no force in the plea p;f limi- 
tation, which is accordingly rejected. 

It is next pleaded that the plaintiff is' estopped 
fiom challenging the adoption of Dharam Prakash. 

Section 115 of the Indian Evidence Act, which 
formulates the law relating to estoppel, runs as 
follows : — 

“Where one person has, .by his declaration, act 
or omission, caused or permitted another person to believe 
a thing to be true and to act upon such belief, neither 
he nor his representative shall be allowed in any suit 
or proceeding between himself and such person or his 
representative, to deny the truth of that thing.” 

It is immaterial for the purpose of this suit 
whether this section is treated as a rule of evidence or 
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1928 a rule of equity. There is reiilly no differenee in subs- 
tance between the two positiuiiKS and the same legal 
result will flow from either. 

A rule of est(.)i)])ol is pm^'l)’ [lersonal against the 
person estopped and ■ea.niiot eroate a,ny substantive 
right in rem, except against t#ie person es- 
topped or his personal representative. By the 
operation of this rule no status arises in favour of 
the defendant as an adopted son for all purposes 
under the Hindu law. In order constitute estoppel, 
the following four conditions must be fulfilled: — (1) 
There must be a representation of the existence of a 
fact to another person; (2) the latter should believe in 
this representation; (3) he should act on this belief; and 
(4) by his so acting, his position should be materially 
altered. 

No estoppel can tonsure upon a. ri'prt’scmtsvtion, not 
of a fact, but of a more opinion or of a. point of law. 
If, therefore, a, person alters his |)Osition to his detri- 
.ment by acting on the representation of a mere ques- 
tion of opinion or a matter of law which would be 
equally accessible to both the parties, no estoppel 
could arise. But where there; has been a representa- 
tion as to the existence of a fact to a certain person 
and the latter believes it and acts upon it and his 
position is altered, so that he cannot be put back to his 
original position at all, or, at any rate, without great 
loss and inconvenience, estoppel will undoubtedly 
ensue. ■ . . 

Musammat Kalawati ns the favourite wife of Ram 
Saran Das was in a position to know his real in- 
tentions, apart from a recourse to the terms of tlie 
will. 

The circumstances under which the last para- 
graph of the will was added can leave no room for 
doubt that the addition was m.ade as the result of a 


VOL. L.] 


ALLAHABAD SERIES. 


897 


-debate in the family conclave, and the real object of 
the addition so made was fully known to all the ’ 
members of the family concerned. 

Musammat Kalawati appears to be a particularly 
cautious lady, as is evidenced by the fact that she ob- . 
tained from her brother-in-law Jiwan a formal do- 
cument signifying his refusal to give his son in adop- 
tion. This goes to show that in the matter of the 
choice of a boy, she was not prepared to take any 
risks. 

% 

Exhibit B purports to be a letter sent by the 
plaintiff to Musammat Chandra wati. This letter 
bears no date. This letter may be construed as con- 
taining an implied representation that the defend- 
ant was a boy of the class whose adoption was ap- 
proved and not prohibited by her husband. The 
letter is not explicit, but the above conclusion may be 
implied from the following texts “Lalli, I intend 
to adopt a boy. As soon as you receive this letter, 
you should consult your father-in-law about my in- 
tention to adopt Dharam Prakash. Ascertain the 
matter and write to me at once.” 

This, however, is a minor point and need not be 
pursued any further. The next letter, also bearing, 
no date, is Exhibit C, addressed by the plaintiff to 
Musammat Chandrawati. The material portion of 
the letter may be quoted: — ‘T request you most res- 
pectfully to give Dharam Prakash in adoption to 
.me. As soon as you receive this letter, please start 
for Najibabad with your brother Brij Lai and get 
Dharam Prakash for me from Govind Prasad {sic). ■ . 
I have fully shown the papers to the pleaders and 
made thorough inquiries from them. The pleaders 
have advised me that I can gladly adopt my nephew’s 
son. No one here will dispute with Dharam Pra- 
kash. Please go and fetch him soon; please do not 
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1928 delay it. Do this for me out of the old love.” The 

Dhabam above letter is a clear representation that under the 
pbakash inisband’s will Musammat Kalawati was 

k^awati competent to adopt Dharain, Dralcash a.nd that she had 
fortified her position in making the representation to 
Chandrawati by legal opinion sought a,nd obtained. 

It appears from the statement of one Basdeo Mai, 
who was the own uncle of Dharain Prakash, that a 
similar representation was made to him when he. was 
deputed to the plaintiff for inquiry. He says : “My 
father sent me to inquire whether the plaintiff had 
authority to adopt. I came to Meerut and asked 
plaintiff if she had any authority by which she was 
going to a,dopt. She showed me the relinquishment 
of Jiwan Ram, brother of Ram Saran Das, saying 
that he did not want to give his son in adoption to 
plaintiff, and another paper sh(', showed me was the 
will of Ram Sanan Das giving her authority to adopt. 

The only interpretation which can be put upon 
this statement is that Musammat Kalawati was 
making a representation that the son of Jiwan Ram 
being now out of the way, she was competent to adopt 
Dharam Prakash as a person belonging to a class 
whose adoption was authorized by the terms of her 
husband’s will. 

The adoption took place on the 8tK of August, 
1918, with due formalities and a certain amount of 
pomp and ceremony. A photograph of the scene was 
taken, which has been produced in this case. A deed 
of adoption was executed by Musahimat Kalawati 
which bears her signature in autograph. This docu- 
ment was scribed by Har Prasad and is attested by no 
less than 22 witnesses, many of whom are men of res- 
pectability and position. It was presented for registra- 
tion by Kalawati in person and she admitted its exe- 
cution and completion before the registering officer. 
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This document contains amongst others the 
following recitals : — “Under ithe will my husband 
has also directed me that if I so like, I may, in order to 
perpetuate his name and the family, adopt a boy 
according to my own desire and liking. I have been 
thinking of it for about six years. I am now about 46 
years old and life is transitory and uncertain. I there- 
fore wish to fully carry out the will made by my hus- 
band. I have, therefore, of my own accord and free 
will, and while in a sound state of body and mind, 
taken Dharam Prakasli, begotten son of Eaja Earn, 
resident of Najibabad in the district of Bijnor, in 
adoption from Bibi Chandrawati, mother of the said 
Dharam Prakash, according to the Hindu law, in com- 
pliance with permission given to me by my husband 
Lala Earn Saran Das, deceased, under the will referred 
to above and I have performed all the ceremonies in 
connection with his adoption today.” This is not all. 
The document proceeds : — “The said adopted son is a 
minor, aged seven years at this time. I shall be his 
guardian so long as I live. . . I, the executant, have 
made the adoption according to the directions and 
the will made by my deceased husband in order to per- 
petuate his name.” It is to be borne in mind that 
the deed of adoption is a very solemn document and 
some sanctity attaches to the declarations made by the 
executant in view of the nature of the ceremony and 
the circumstances under which the document was 
drawn up. 

It is clear from the evidence that a representa- 
tion was made by Kaiawati, that the said representa- 
tion was believed by Chandrawati and that acting 
upon that belief she gave her son in adoption to the 
plaintiff. 

An alteration of the position is inevitable from 
an adoption. The adopted son renounces his place in 
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1928 his na.tural fatnily and acquires a lec^al status in the 
dhabam family to which he is introduced. It is not open to 
the adopted son to cast aside or renounce his status 
as an adopted son as though it were a mere cobweb by 
a mere sweep of the brush. Fresh avenues of res- 
ponsibilities, domestic, religious and social, open out 
for him in his new sphere of life. It would, there- 
fore, be idle to argue that by the adoption the posi- 
tion of Dharam Prakash was not materially changed. 

From the facts detailed above there is no escape 
from the position that all the incidents of estoppel are 
present in this case and that Musammat Kalawati is 
precluded from challenging the adoption of Dharam 
Prakash. 

The Indian High Courts and the Judicial Com- 
mittee of the Privy Council have in similar cases and 
under similar circumstances applied the rule of 
estoppel. In Dharam Knnwar v. Bnlvmnt Singh 
(1), Stanley, C. J., reviewed a large number of 
authorities of the Indian High Courts in support of 
estoppel. This decision was affirmed by the Privy 
Council in Dharam, Kunwa,r v. Bahvant Singh (2). 

- The learned advocate for the respondent asks us 
to distinguish these rulings on the ground that in 
those cases the adoption had been acted upon for a 
large number of years. Evidence that adoption has 
liaoTi fi,rted on for a large number of years may be very 
material on the question as to the factum of adoption 
but is not a necessary ingredient for its validity. In 
the case of Dharam Kunwar (1) the feud began 
very shortly after the adoption. In the case in hand 
the plaintiff did not repudiate the adoption till about 
the 31st of 'July, 1923, when she made an open chal- 
lenge and published the same in the advertisement 
columns of the Leader newspaper. 

(1) (1908) I. L. E., 30 All:, 649: (2) (1912) I. L. B., 34 All., 398. 
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The defendant is still a minor. In view of his i928 
extreme youth, an arrangement, appears to have been 
arrived at between Kalawati and Chandrawati that 

V» 

the natural mother was to live with the boy and the 
place of residence was divided between Meerut and 
Najibabad. It appears from the statement of Basdeo 
Mai, which may be accepted, that Dharam Prakash 
lived with Kalawati after his adoption and that he 
removed to Kajibabad two years before the institu- 
tion of the present suit. 

Reliance is placed upon the further fact that 
in certain extracts from school registers (paper No. 

189 and paper No. 30) the name of Dharam Pra- 
hash’s father is entered as Raja Ram and not as Ram 
Saran Das. The adoption was made with the utmost 
publicity at the time when the entries were made. 

There was no dispute as to the adoption. The entry 
of the father’s name is on the very face of it a mis- 
description, and whoever may be responsible for this 
mistake, Dharam Prakash, who is still a minor, cannot be 
saddled with the consequence thereof. It is probable 
that the mistake was due either to the ignorance or in- 
competence of the person who caused the entries to be 
made in the school registers. It has already been 
noticed that the representation made by Musammat 
Kalawati was of a matter of fact and not on a matter 
either- of law or of opinion. Assuming that Kalawati 
*was somehow or other misled in her interpretation of 
the last clause of the will, nonetheless, if she made the 
representation to Musammat Chandrawati as she 
appears to have done and the latter believed and acted 
upon it, the former will still be debarred from im- 
peaching the validity of the adoption. It was held in 
the case of Sardt Churider Day v. Gopal Chunder 
Laha (1) , that the existence of estoppel did not depend 

(1) (-.892) I. D. B , 20 Calo., 296. 
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PJ 28 on the motive or on the Imowledgo of the person who 
was holding forth the representation and that it was 
Pkamsh essential that the. intention of the party whose 
declaration, act or omission had induced another to 
act, or to abstain from acting, should have been 
fraudulent or that he should not have been under a 
mistake or misapprehension. 

The following passage occurs in a well-known 
text book: — “In every case. . . the determining 
element is not the motive or the state of the know- 
ledge of the party estopped but the fact of his re- 
presentation or conduct as having induced another 
to act on the faith of such representation or- conduct.” 
(Caspersz on Estoppel, 1015, luige 42.) 

Lord Herschell remarlcs, in the. ease of 
Frederick Bloomenthal v. James Ford (1) : — “I can- 
not myself think that where an unequivocal state-’ 
ment is made by one party to another of a, particular 
fact, the party who made that statement ean get rid 
of the estoppel which arises from another man acting 
upon it, by saying that if the person to whom he made 
the statement had * reflected and thought at all 
about it, he would have come to see tha,t it could, 
not be true. Of course, if the person to whom the 
statement was made did not believe it, and did not 
act on the belief induced by it, there is no estoppel.” 

The law on the subject could not have been stated 
in clearer terms. 

The learned advocate for the respondent has 
referred this Court to two Privy • Council eases in . 
support of the proposition that there could be no es- 
toppel in circumstances similar to those of the present 
case. In Dhanraj Joharmal v. Soni Bai (2), the 
factum of adoption itself was not established. Es- 
toppel was sought to be raised not against the adoptive 

(1) (1897) A.C., 156 (168.) (2) (1925) I. L. E., 52 Calc., 482. 
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parents but against the niece of the adoptive father 
on the ground that her father had by his conduct Dhaeam 
treated the defendant as the adopted son of his own 
brother. Their Lordships held that estoppel was 
purely personal and the facts imputed to the father 
of the plaintiff did not constitute estoppel against 
him. The next case relied on was Gopee Lall v. Musam- 
mat Sree Ghundraolee (1). Here, there was no re- 
presentation of a matter of fact. The fact which was 
represented was admitted to be true but the parties, 
upon the assumption and admission of the said fact, 
arrived at the conclusion that the adoption was valid 
in law. It was held by their Lordships that these 
circumstances did not create any estoppel between 
the parties. 

These two cases, therefore, are clearly distin- 
guishable and are of no help to the respondent. 

It is argued, though not very seriously, that 
Musammat Chandrawati was not authorized by her 
husband to give away her son in adoption and there- 
fore the adoption was not valid under the Hindu law. 

The contention is not sound. In the absence of an 
express prohibition of the husband, the natural mother 
was competent under the Hindu law to give away her 
son in the dattaka form. Lastly, it is argued that 
Dharam Prakash was the only son of his parents and 
that his adoption is opposed to Hindu law. This cmi- 
tention is equally without force. The injunction of 
the Shastras against the adoption of an only son is 
- only commendatory and not mandatory. 

In view of what has been stated above, the appeal 
is decreed and the plaintiff’s claim is dismissed with 
costs throughout. 

Appeal allowed. 

(1) (1872) L.E., I. A., Sup. Vol. , 131. 
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Before Mr. Justice Sidairnm, Acting CMcf Justice and 
Mr. Justice WeAr. 

SHEE SINGrIi and others (Ebpbndan'is) v . BASDEO 
SINGH (Plaintipi.’).* 

Hindu law — Succession — Mita/Avyiara—SapiiKias — Exclusion 
of grand-nephew hy nephew. 

According to the Hindu law of succession of the Mitak- 
shara school, as between a nephew and a. grand-nephew (son 
of the nephew’s brother) tliere is no representation, but the 
nephew will take the whole of the uncle’s property to the 
exclusion of the grand-nephew. 

Buddha Singh v. Laltu Singh (1), Khettur Gopal, 
Chatterjee v. Poorno Ghiindcr Chatterjee (2) Muttiwaduga- 
natha Tevar v. Periasmi (3) and Manindayi v. Doraisami 
Karambian (4) referred to. 

The facts of this ca.se snlliciontly a.|)])ear from the 
judgement of Wrir, J. 

Munshi Parma Lai, foi the appellants. 

Pandit Shiam Krishna Dar, Itor the respondent. 

Weir, J. ; — This is a defendant’s appeal in a 
suit brought to recover one half of the property of 
one Durjansal Singh. On the death of the survivor of 
Durjansal Singh’s widow and daughters his two 
nearest relations were a nephew, the plaintiff, eon of 
Maharaj Singh, (who was the elder brother of Durjan- 
sal Singh) and a grand-nephew, the defendant, son of 
Pokhpal Singh (a younger son of Maharaj Singh). 
The plaintiff and defendant are entered in the, khewat 
as equal owners of Durjansal Singh’s zamindari pro- 
perty. The plaintiff claims to be entitled to the whole 


*First Appeal No. 370 of 1925, from a decree of Mirza Nadir Htisain, 
Second Additional Subordinate Judge of Aligarh, dated the 24th of July, 
1925. 

(1) (1915) I. li. E., 37 AIL, 604. (2) (1871) 15 W. B., C. Bu. 482. 

(3) (1892) I. li. B., 16 Mad., 11. (4) (1907) I. L. B., 30 Mad., 848. 



VOL. L.] 


ALLAHABAD SERIES. 


005 


of Durjansal Singh’s property as the nearer sapinda, 
but counsel for the defendant contends that since the 
plaintiff and the defendant are in the same group, or 
class, of sapinda — see Buddha Singh v. Laltu Singh 
(1), — the principle of representation applies, and the 
defendant is entitled to the share which would have 
gone to his father Pokhpal Singh, if the latter had 
been alive when the inheritance opened. 

Counsel for the plaintiff relies on the well-known 
text of Manu, — “To the nearest sapinda the inherit- 
ance next belongs.” Taken literally these words 
would clearly exclude the defendant from claim- 
ing any share of the inheritance as long as a 
nearer relation, such as the plaintiff, is alive, and this 
view of the effect of the text has been accepted by all 
modern text writers on Hindu law. Thus, for 
example, in the latest edition of Mayne’s Hindu law, 
on page 838, it is said that “he”, that is the grand- 
nephew, “cannot succeed as long as any nephew is 
alive, except by special custom”; and another text 
writer, namely Trevelyan (see Hindu Law, pages 349- 
350) lays down a similar rule, citing as an illustration 
of it chapter 2, section 4, placitum 8 of the Mitak- 
shara : — “In case of competition between brothers 
and nephews, the nephews have no title to the suc- 
cession; for their right of inheritance is declared to 
be on failure of brothers.” Counsel for the defend- 
ant contends that this is merely an exception to a 
general rule, i.e., that the principle of representa- 
tion applies to any class or group of sapindas; and 
that the text of Manu should be construed as meaning 
that the nearer class of sapindas excludes the more 
remote class. If there were such a rule, there would 
almost certainly be decisions interpreting or giving 
effect to it ; but no such decision has been quoted to us ; 

(1) (191S) I. L. R., 37 AIL, 604. 
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— and there are certain cnses which show that the 

oHER 

siNOH text of Maim has not been construed in that way. In 
Basoso case No. 2 of section 5 of Macnagliten’s Hindu Law, 
Singh. q>j precedents, it is stated that “on the 

death of the widow of the second brother the pro- 
wdr, j. perty left by her will be equally shared, by the sons 
of her husband’s brothers. The grandson of her 
husband’s elder brother is excluded by them.” The 
same principle was laid down by the officiating 
Chief Justice of the Calcutta High Court in the 
following terms in Khettiir Gopal Ghatterjee t. 
Poorno G hinder Gliatterji (1) : — “My learned col- 
league, Mr. Justice Miikerjee, has stated that which 
I have always understood to be the rule in such cases, 
in a clear and concise form by saying that amongst 
sapiridas the nearest sapinda excludes those more 
remote.” The reason for this rule was explained by 
Sir Muttusami Ayyar in Mutfumduganatha Tevar 
V. Periasami (2), where he says: — “ The distinction” 
(between obstructed and unobstmcted inheritance) “is 
material only to the extent that, in the one case” 
(that is in the case of cognate or collateral relations) 
“the nearest male heir excludes the more remote, 
whilst in the other” (the case of sons and grandsons) 
“the doctrine of representation excludes this rule of 
preference. It is founded upon the theory that the 
spiritual benefit derivable from the three lineal male 
descendants is the same, though among collateral male 
heirs the qmntnm of such benefit varies in propor- 
tion to the remoteness of the male heir from the 
deceased male owner. . . Thus the rule, that to the 
nearest sapinda the inheritance belongs, applies alike 
whether the inheritance is obstructed or unobstruct- 
with this difference, viz., that where the last male 
owner leaves sons, grandsons and great-grandsons, 

(X) (1871) 15 W. R., C. R., 482. •(2) '(1892) I. L. B., 16 Mad., 11. 
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their safinda relationship confers equal spiritual 

benefit on him, though their blood relationship is not Shee 

-1-11 n 1 • -ri • Singh 

the same, and that they are all co-heirs within the «. 
meaning of the rule.” This dictum of the learned smaH° 
Judge was accepted as correct by the Madras High 
Court in Marudayi v. Doraisami Karambian (1). 

Since there does not appear to us to be any reason 
why the text of Manu should not be given its literal 
meaning; and since no text from any of his com- 
mentators has been cited to us which would show that 
the words should be given any other meaning; and 
since the literal meaning appears to have been 
accepted by all the leading modern text-writers on 
Hindu law, we think that we ought to apply it in 
preference to an interpretation for which no authority 
has been cited. We, therefore, hold that the defend- 
ant is not entitled to any share in the property of 
Durjansal Singh. 

There is only one other question at issue bet- 
ween the plaintiff and the defendant in this appeal. 

[The rest of the judgement is not material for 
the purpose of this report.] The appeal should be 
dismissed with costs. 

SuLAiMAN, A. C. J. : — I have read the judgement 
of my learned brother, who has referred to the various 
authorities. I concur in his view, and would only 
like to add a few words on the scheme laid down in 
the Mitakshara determining the order of succession. 

In part II, chapter II, section I, placitum 1, it 
is stated that the order of succession among all, on 
failure of them, is next declared. The passage of 
Yajnavalka gives the order : “Brothers likewise and 
their sons. ... On failure of the first among these, 
the next in order is indeed heir to the estate.” It 

(1) (1907) I. L. E., 30 Mad., 348. 
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is thus clear that brothers’ sons come in only on 
failure of brothers. This is made fully clear in 
section 4, placita 7 and 8, which provide that “on 
failure of brothers also, their sons share the heri- 
tage ...” ‘“‘In the case of competition between 

brothers and nephews, the nephews have no title to 
the succession : for their right of inheritance is 
declared to be on failure of brothers.” 

In the case of Buddha Singh v. Laltu Singh (1) 
their Lordships of the Privy Council, affirming the 
view of this Court, held that brothers’ grandsons are 
included in the expression “brothers’ sons”, and that 
they also are heirs. In that cnise the point did not 
arise and it was not decided what tlie rights inter s& 
are between brothers’ sons and brotliers’ grandsons. 

Section 4, placitum 5 quotes the general rule laid 
down by Manu : “To the nearest sapinda, the inheri- 
tance next belongs.” It would follow on principle 
that brothers’ sons would exclude brothers’ grandsons. 
Placitum 9, which gives brotliers’ sons a title through 
their deceased father, applies to the case where death 
occurs before a partition of the estate, and is not 
applicable to this case. 

The learned advocate for the appellants contends 
that just as there is representation among sons and 
grandsons, in the same way there ought to be a repre- 
sentation among the brothers’ sons and brothers’ grand- 
sons. His contention is that brothers’ sons and bro- 
thers’ grandsons fall within a single category designa- 
ted by the expression “brothers’ sons,” and that there 
should therefore be no preference inter se between mem- 
bers of the same class. He therefore argues that the 
general rule laid down by Manu should not be applied 
to brothers’ grandsons. 

a) 0915) I. L. E., 37 All., 604. 
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As regards remoter relations, the learned advo- 1928 
cate has to concede that remoteness involves an exclu- " 
sion. In section 6 the heirs who are successively 
entitled are defined. 

If we were to accept the contention on behalf of 
the appellants, we would have the anomaly of having 
representation among sons and grandsons, then ex- 
clusion of brothers’ sons by brothers, then again re- 
presentation among brothers’ sons and brothers’ 
grandsons, and lastly exclusion of remoter heirs by 
nearer heirs. 

Having regard to the order of succession laid 
down in the Mitakshara, it seems only logical not tot 
extend the principle of representation beyond the sons^jr,; 
and grandsons. In the absence of any express pro-^A. 
vision to the contrary, the rule laid down by Manu . 

should apply to brothers’ sons, just as it admittedly 
applies to more distant collaterals. 

By the Court. ; — -The appeal is dismissed with 
costs. 

Appeal dismissed. 

FULL BENCH. 

Before Mr. Justice Sulamian, Acting Chief Justice, Mr. 

Justice Boys, Mr. Justice Banerfi, Mr. Justice Kendall and 
Mr. Justice Weir. 

EMPBEOE V. PHUCHAI and another.* 

IW 

Criminal Procedure Code, section 109 (a) and (b) — Application 

of the section, more particularly sub-secUon (a). 

Section 109 (a) of the Code of Criminal Procedure is 
applicable to a person who, being or comiug within the local 
limits of the jurisdiction of a certain magistrate, takes 
precautions to conceal his presence with a view to committing 
an offence. It is not limited to the more restricted case of 
a person who, with a similar object, takes precautions to 
conceal the fact of his presence within the local limits of ’ 
the jurisdiction of a certain magistrate. 
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SfJ held by SuiiAiMAN, A.C.J. , mikI Kendall and Weib, 

jj. 

The police received iiiformatiiwi tliat !i number of persons 
were hiding themselves on a da;i-]v niglit at; about midnight 
in a mango grove outside tlie itMdi of a village ^Yith a view 
to commit some offence. When the j'oliee went to the grove 
they found four persons idtting ilu're, wh'o, on being 
challenged, tried to run away, ff'lu'y were c-hased, and two 
of them were captured. They had housc-broa.king instru- 
ments (jemmies or saharis) with them. When caught they 
first gave wrong names and addresses, and then, later on, 
disclosed their real identities. They were residents of the 
same suib-division. 

Held by SttLAiMAN, A.C..T., that section 109 (a) was 
applicable to the above facts, but not 109 (b). 

Z/HeU by Bovs, J., that section 109 (h) was applicable, 
but not 109 (a). 

Held by Banbk,ti, ,T., that neither section 109 (a) nor 
109 (b) was applicable. 

Held by IvENDAiiij, ff., that botli section 109 (a) and 109 
(b) were applicable. 

Held by Weir, J., that section 109 («) was applicable, 
and quite possibly section 109 (b) also, though in the 
circumstances of the present case it was not necessary to 
decide whether or not that svib-section applied. 

Eviperor v. Bliairon (1) and Emperor v. Himayat-ulloh 
(2), overruled. Rashu Kahimj v. King-Emperor (3), Sheihh 
Piru V. King-Emperor (4), Sharif Ahmad v. King-Emperor 
(5), Ghulam Jilani v. Emperor (6), Laltu v. Emperor (7), 
Ramhirich Ahir v. King-Emperor (8) and Satish Chandra 
Sarkar v. Emperor (9), referred to. 

This w^as an application in revision on behalf of the 
Local Government against an order of the Sessions Judge 
of Benares. The opposite parties were found one night, 
about midnight, by the police hiding themselves in a 
mango grove outside the village of Dawatpur, Some 
other men wi^ho were with them managed to escape, but 

(1) (1926) I. L. B., 49 AIL, 240. (2) (1927) I. L. B., 49 AIL, 844. 

(8) (1917) 27 C. L. J., 882. (4) (1926) 41 C. L. J., 142- 

(5) (1911) 8 A. L. J., 1097. (6) (1918) 17 A. Ij. J., 432. 

(7) (1919) 17 A. L. J., 891. (8) (1926) I. L. E., 6 Pat., 177. 

(9) (1912) I. L. E., 89 Calc,, 466. 
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Phucliai and Budhu Avere captured. Wlien they were 
captured each had a sabari, or jemmy, on him. They at EwppnnB 
first gave false names and addresses to the police who phu^i. 
arrested them; hut Avhen brought to the police station 
they gave their correct names and addresses. They were 
put before a Magistrate, who found that they had been 
concealing their presence with a view to committing a 
crime and had been doing so within the local limits of 
his jurisdiction. He accordingly made an order under 
section 109(a) of the Code of Criminal Procedure requir- 
ing them to give security for good behaviour. His deci- 
sion was, however, reversed by the Sessions Judge on the 
strength of two rulings of the High Court — Emperor v. 

Bhairon (1) and Emperor v. Himayat-ullah (2). The 
Government filed a revision application in the High 
Court. 

The Government Advocate (Pandit Uma Shankar 
Bajpai), for the Crown. 

Dr. Kashi Narain Malaviya and Munshi Jagannath 
Prasad, for the opposite parties. 

SuLAiMAN, A. C- J. ; — The facts of this case have 
been clearly found by the courts below and cannot be 
doubted. The police received information that a number 
of persons were hiding themselves on a dark night at 
about midnight in a mango grove outside the abddi of a 
village with a view to commit some offence. When the 
police went to the grove they found four* persons sitting 
there, who, on being challenged, tried to run away. 

They were chased, and two of them, the present accused, 
were captured. They had house-breaking instruments 
(jemmies) with them. When caught they first gave 
Avrong names and addresses, and then later on disclosed 
their real identities. They are residents of the same 
■sub-division. They were called upon to show cause 
under section 109, Criminal Procedure Code. The 
Magistrate came to the conclusion that the case fell 

(1) (1926) I. L. E., 49 All., 240. (2) (1927) I. L. E., 49 All., 844. 
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under section 109, sub-clause (a), and demanded secu- 
rity. The learned Sessions Judge, following the recent 
pronouncements of this Court, held that tliat sub-section 
was inapplicable. The Government liave accordingly 
filed a revision from tliat order. 

In the case of Ernpcror v. Bhaimn (1), it was re- 
marked that it is an entire mistake to read tliat sub- 
clause as applying to any person who takes steps to con- 
ceal himself in the sense of concealing his presence in 
the way in which a criminal conceals his presence, when 
he goes in the dark, or by a deserted road, or by some 
other secret means to commit a crime in his own neigh- 
bourhood; that it was not intended to deal with anybody, 
either a habitual resident oi’ a person well knoum in the 
neiglibourhood, trying to conceal liimself, and tliat the 
offence contemplated is that of a. jKU’son, probably, 
though not necessarily, coming from outside the jurisdic- 
tion into the Magistrate’s jurisdiction for some nefarious 
purpose, and taking precautions to conceal the fact that 
he is present in that jurisdiction. 

This case was explained in the case of Emperor v. 
Himayat-ullah (2) and it wais stated tliat Bhairon’,^ case 
cannot be said to have laid down that a person must go 
into the district from a place quite outside, and tliat a 
person living witliin the territorial jurisdiction of a- 
Magistrate, who takes steps to conceal tliat lie is there, 
namely, by removing himself from one part to another 
and disguising his identity or hiding his person, may be 
within the section. 

Two arguments appear to liave appealed to the 
learned Judges:^ Firstly that the expression “ w'ithin 
the local limits of such Magistrate’s jurisdiction ” is 
part of the predicate “ to conceal his presence ” ; and 
secondly that it is impossible to attribute to that expres- 
sion a direction as to the jurisdiction of the Magistrate 

(1) • (1926) I. L. R., 49 All., 240. (2) (1927) I. L. R., 49 AIL, 844 . 
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over the offence, because for that purpose the words 
would be superfluous, the jurisdiction being clearly es- 
tablished by other provisions. 

It will be convenient to consider the second argu- 
ment first- Proceedings under section 109 axe preven- 
tive in their nature and dp not relate to any substantive 
offence. Sections 5 and 177, which confer jurisdiction, 
deal with offences and are inapplicable. No doubt under 
section 12, sub-clause (1), the local areas within which 
Magistrates have to exercise their powers are defined by 
the Local Grovernment, and under section 36 all Magis- 
trates have the powers conferred upon them under the 
third schedule, and schedule III (No. 6) empowers a first 
class Magistrate to require security for good behaviour 
under section 109. But if the territorial jurisdiction of 
the Magistrates over proceedings under chapter VIII had 
been separately fixed, there would have been no necessity 
to repeat similar expressions in all the relative sections. 
That expression occurs in section 107, sub-clause (2), 
section 108, section 109 clauses (a) and (6), as well as 
section 110. What is still more noteworthy is that sec- 
tion 107, sub-section (2), expressly provides that pro- 
ceedings shall not be taken unless the person informed 
against is within the local limits of such Magistrate’s 
jurisdiction. Had that provision been already laid down 
by other sections of the Act, there was no necessity to 
specify it there particularly. Similarly, section 108 em- 
phasizes the presence of the person within the local 
lirnits of the Magistrate’s jurisdiction, who, within or 
without such limits, does the act mentioned therein. 

It seems to me that the repetition of that expression 
in section 109, sub-clause (a), was by no means super- 
fluous. Its use was necessary to specify whether it is 
the Magistrate within whose jurisdiction the precautions 
arp taken, or the Magistrate within whose jurisdiction 
the concealment is to be effected, who should have power 
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to deiiiaiid security • Obviously it is tlic Magistidto last 
mentioned who is authorized. Had the intention been 
otherwise, the sub-section would have l)een w'orded as 

“ any person is, within tlie jurisdiction 

taking precautions . . . The ordimiry rule of 

grammar is that an adverb of place sliould refer to the 
nearest verb and not to tlie one more remote. 

To say that the expression “ witliin the local limits 
of such Magistrate’s jurisdiction ” is a part of the predi- 
cate “ to conceal his presence ” is, 1 would say with 
great respect, using ambiguous language, inasmuch as 
it does not clearly bring out the point which causes a 
difference of opinion, namely whether the expression is 
an adjectival clause qualifying the noun presence , 
or an adverb of place modifying the verb to conceal . 
If it is the former, it Avould nuaui concern ling the fact 
of his being present inside tlu' jurisdiction, Avhile if it 
is the latter, it would mean that the act of concealing 
his presence must be wotlnn the jurisdiction. The for- 
mer construction narrows considerably the scope of the 
sub-section, for wdiich there seems to be no justificatiom 
In ordinary grammar an expression indicating a place is 
treated as an adverb of place modifying the nearest verb 
in the sentence, and not as an adjective qualifying a sub- 
stantive noun. 

, It is clear that a man may be concealing his pre- 
sence with a view to commit an offence, and yet he may 
not be concealing tlie fact that lie is within the jurischc- 
tion of a Magistrate- A common illustration would be 
that of a person, who is known to b('. a ]-(wident of a sub- 
division, and wdio secretly at night hides himself in a 
field close to a ho'use with a view to commit burglary 
when the chaukidar falls asleep. He may continue this 
process night after night so long as the opportunity does 
not offer itself to him. He is certainly concealing the 
fact of his presence inside the field, which is situated 
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within the jurisdiction of the Magistrate, and yet he is 
in no way concealing the fact that he is present within 
the jurisdiction. On the other hand if the concealment 
of a man’s presence is in a part of a larger area, there 
is undoubtedly a concealment in the larger area also. 

I concede that the expression “ concealing his pre- 
sence ” is not identical with “ concealing himself ”. 
A man may not conceal his presence at a place and yet 
he may conceal his identity. For instance, a man well 
known as Sir John Wilson may go to a new place where 
nobody recognizes him and may put up at a fashionable 
hotel under the name of Mr. Wilson. He cannot be 
said to be “ concealing his presence ”, though he is 
without doubt ‘ ‘ concealing his identity ” . On the other 
hand the giving out of a false name by a man in con- 
junction with othei' circumstances, for example, when 
he disguises himself, or hides himself, or when it is his 
duty to disclose his identity or absence from residence, 
as in the case of criminals ordered to notify their resi- 
dence under section 563 of the Code of Criminal Proce- 
dure, may amount to ” concealing his presence ”. 

To put a narrow construction on the section would 
make it practically- useless, except in cases where per- 
sons come from outside the jurisdiction. So long as a 
criminal leads no one to believe that he has left his 
residence, he would be quite safe in concealing his pre- 
sence as much as he. likes. As a matter of practice cri- 
minals under surveillance, who go from place to place, 
generally take good care to report their arrivals at the 
police stations, except when they go out at night for the 
purpose of committing an offence during that night. On 
this narroM^ construction the only conceivable case pos- 
sible, to which the sub-section would be applicable to 
people residing within the jurisdiction, would be when 
a man has left his known residence without intimation 


1928 


Emperou 

1 ), 

Phuohai* 


Sulaiman^ 
A, C. L 


9J6 


THE INDIAN LAW HEPOETSj 


[VOL. L. 


1928 


I-MPBROa 

1 ). 

Phuohai. 


Sulainmi, 
A. 0. J. 


and lias moved to another place witliin tlie same juris- 
diction and is in hiding there. Such cases are rare, and 
when they do occur, the intention is not so inucli to com- 
mit an offence, as to avoid arrest. I’luis, for practical 
purposes, tlie sub-section would be useless so far as cri- 
minals living witlhn tlie jurisdiction are concerned. In- 
deed in Himayat-'ullah’ s case (1) it was remarked that a 
man, who is deliberately preparing to commit a burglary 
and when caught by the police admits his intention, can- 
not be dealt with under the provisions of the section. 
The commonest form of cases is when criminals from 
one village go secretly at night to another village and re- 
main in hiding in the liouse of a. comrade in order to go 
out later at night and commit burglary. On the narrow 
view of the section sucli persons could continue the pro- 
cess night after niglit witli impunity. Another difficulty 
would be that the police cannot always kec'p an eye on 
all the citizens every day and find out their whereabouts. 
So long, therefore, as the police luive not become aware 
that a particular individual lias left his house, and are 
not led to believe that he has left tlie jurisdiction, he can 
conceal his presence with a view to commit an offence 
without any fear. 

Another extraordinary result Avould follow from the 
limited constnrction, in the following Avay. A theif may 
come from one sub-division and conceal his presence in 
another sub-division. He is obviously concealing the 
fact of his presence Avithin the jurisdiction of the sub- 
divisional Magistrate in charge of the second sub-divi- 
sion and can be tried by him; but as the jurisdiction of 
the District Magistrate extends over the Avhole district', 
the man is not concealing the fact of his presence Avithin 
the jurisdiction of the District Magistrate, that is, his 
presence AAdthin the district. He has never intended to 
lead any one to believe that he has left the district itself. 

(1) (1927) I. L. R., 49 All., 844. 
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The District Magistrate would therefore not have powder 
to try him, although the Sub-Divisional Magistrate 
would. In my opinion if a person is concealing his pre- 
sence in a part of the territorial limits of the jurisdiction, 
he is necessarily concealing his presence within that 
jurisdiction also. 

I, therefore, think that if a man is taking precau- 
tions anywhere in order to conceal his presence, and 
that concealing is to be effected within the jurisdiction 
of a Magistrate who receives the information, such 
Magistrate has power to demand security, even though 
the residence of the person infoi'med against within the 
jurisdiction is well known. 

Now remains the argument which has found favour 
with the Calcutta High Court, namely, that the act con- 
templated by the sub-section is one which is continuous 
and not a momentary one. In the case of Rashu Kahiraj 
V. King-Emperor (1) Shamsul Huda, J., considered 
that clause (a) referred to a continuous act and did not 
apply to a case where there was a momentary effort at 
concealment to avoid detection or arrest. Indeed, he 
went to the length of saying that clause (a) cannot apply 
to the case of a person brought under arrest, as such per- 
son cannot be said to be taking precautions to conceal 
his presence. Another Bench of the same High Court 
accepted that view, holding that the clause did not apply 
to a case where there is a momentary effort at conceal- 
ment to avoid • detection or arrest — Sheikh Pint v. 
King-Emperor (2). 

Taking the language of the sub-section literally, 
one might at first sight think that the taking of pre- 
cautions should continue till the time when the informa- 
tion is received, but a too literal interpretation would 

(1) (1917) 27 0. L. J., 882. (2) (1925) 41 C. L. J.. 142. 
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1928 load to tin absurd rGSult. In view oi tlic otliGi piovi- 
BM;;;^'sions of the Act it is clear that such a naiTow coustruc- 
Phdohai. tioii cannot be accepted. Section 55, sul)-clause ^(1) (a), 
authorizes a police officer to arrest any person “iound” 
taking precautions to conceal his p)iesence within the 
local limits of his police station under circumstances 
Avhich afford reason to believe that he is taking such 
precautions with a view to commit a cognizable oftence. 
Section 60 requires the officer to produce the person 
before a Magistrate ^Yitbout unnecessary delay. We 
also find that a person wdio may lie ordei-ed to show 
cause under section 109 may actually be picsent in comt 
(section 113), or may be in the custody of a police officer 
(section 114). Similarly, section 117 allows the order 
to show cause being made against a person who is pre- 
sent in court or wdio is brought before a Magistrate. It 
is thus clear that the sub-section cannot lie interpreted 
too literally so as to necc^ssitate the continuance of tak- 
ing precautions till the inlornuition is received b} the 
Magistrate. 

I must concede that tlie use ol the pi’cseut conti- 
nuous tense, “ is taking ”, is unhapiiy. l>ut I have no 
doubt that it is intended to bo com prehensivt^ ^enough to 
cover the present perfect tense, ‘‘ has taken or has 
been taking.” The difficulty in holding that it is not 
a momentary but a continuous act tliat is contemplated 
would be where to draw^ the line. Is the act continuous 
when it lasts for one hour, one night, one waadv or more? 
Does it become continuous if it is 'repeated once, twice, 
thrice or more? Again a man may new'r conceal him- 
self in the day time lint may take precautions to conceal 
his presence night after night : Would the continuity 
be broken because there was no concealment during the 
day? furthermore, the section is a preventive sw'.tion 
intended to frustrate the designs of a criminally-minded 
person before they are carried out. If the idea of con- 
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tinuity were pushed far enough, an arrest at the very 


outset of the preparation would be impossible, as the empekob 
police would always have to wait till the designs have phtjchai. 
gone on for some time and have been persisted in. It| 
seems to me that no time limit can be put on the taking! . 

. ^ ^ Suiatman, 

of precautions. In every case it would be a question of a. c. j, 
fact whether the circumstances justify the inference that 
he has been taking precautions to conceal his presence 
and that there was the intention to commit an offence. 

None of the courts below have applied .sub-section 
(b). The learned Government Advocate also has not 
relied on this sub-section. In no reported case that I 
know of has it ever been held that if a man cannot ex- 
plain his presence at a particular point of time or place, 
he is a person who cannot give an -account of himself 
•within the meaning of this sub-section. Clause (a) uses 
the words “ conceal his presence, etc.” ; clause (b) 
uses the expression ‘ ‘ give an account of himself ’ ’ . 

When two distinct words are used in the same section, 
the ordinary rule of construction is that they do not 
mean identically the same thing. I therefore do not 
think that the two words “presence” and “himself” are 
interchangeable and that the inability to give an account 
of himself is the exact equivalent of the omission to ex- 
plain his presence at a particular time and place. The 
force of the word “cannot” is also to indicate utter in- 
ability. It has not the same meaning as “does not” or 
“did not”. If a man proves that he is a resident of the 
neighbourhood, and is a man of substance, he must be 
said to be able to give a satisfactory account of himself, 
although he is not able to, or does not, give any convinc- 
ing explanation why on a particular dark night he was 
found prowling about in a lonely place. 

I do not see any force in the argument that because 
under section 54(1) the police can arrest any person hav- 
ing in his possession without lawful excuse any imple- 
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meiit of house-breaking, therefore such a inan’s case 
must fall under section 109 {b), if it cannot fall under 
any other section. A man may be living openly at his 
residential house, he may have possession of an imple- 
ment of house-breaking Avhich he may keo}) in a, box in 
the house, and he may fail to discliarge tlte burden of 
proving that he has lawful excuse for keeping it. And 
yet I fail to see how such a man can bo said not to “give 
a satisfactory account of himself.” 

If we give to the Avords “ give a satisfactory ac- 
count of himself ” the meaning “ explain what he was 
doing ”, or “ explain his conduct ” at any particular 
time or place, we would make its scope too nude. Tlie 
section Avould become applicalile to a. man who does not 
leave his liouse, and as to wliom there is no proof that 
he is concealing Ins presence, and ('A'cn no })roof that he 
is making any preparation for committing a crime, but 
who, Avlien questioned by the police, cannot explain any 
particular conduct of his. 

The section does not say that tlie failure to give a 
satisfactory account of oneself must be acconqianied by 
other suspicious circumstances Avhich suggest tliat he 
may be contemplating a crime. On such an extended 
interpretation of the expression a man could be bound 
over merely because he does not discharge the burden 
of satisfying a Magistrate as to his conduct at a parti- 
cular time or place. I do not think tliat the Legislature 
contemplated such an extension of its scope. To my 
mind the expression is somevAdiat akin to tlie other ex- 
pression used in the same clause, namely “ Avho has no 
ostensible means of subsistence.” Of course, if a man 
is unable to explain his course, of conduct, as distinct 
from failure to explain a momentary beliaviour, he may 
very well come under this clause. I am not aware of 
any case where a man’s failure to explain, his presence 
lias been held to bring him within the section. The 
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cases referred to in Emperor Bhairon (1) mostly fell igise 
under sub-clause (h), and the opinions expressed therein emperor 
support my view- ^ ®- 

. Phxjchai. 

In Sharif Ahmad v. King-Emperor (2) the police 
were expecting a gang of thieves to visit the city, and a 
little before midnight seven or eight men were seen com- 
ing in from the side of a jungle. They were pursued, and 
the accused along with some others was arrested after a 
lathi fight. Chamier, -J., held that there was no evidence 
that he was concealing his presence within the jurisdic- 
tion and so clause (a) was inapplicable. As to clause (fi) 
the learned Judge remarked : — “ The Magistrate seems 
to have required him to furnish security because he could 
not give a satisfactory account of himself (see clause (h) 
section 109, Code of Criminal Procedure). The applicant 
is a peon in the employ of the Municipality. His place of 
residence and occupation were well known. It seems to 
me that he is hot a persoii of whom it can be said that he 
was unable to give a satisfactory account of himself.” 

Similarly, in Ghulam Jilani v. Emperor (3) the 
three accused were met on the road in Meerut by the 
police, who were expecting the arrival of men of bad 
character. Close to that place a jemmy was found. 
Tudball, J., remarked : — ” The applicants gave an ex- 
planation of themselves and as a matter of fact it has 
been established that they are well-to-do and respectable 
residents of the city of Delhi ....... The present 

applicants clearly do not come within clause (a), as 
it was not alleged that they were taking precautions tO' 
'Conceal their presence with a view to committing an 
offence The account they gave of them- 

selves was correct, and the police of Delhi have reported 
that these three present applicants are persons who are 
well-to-do and of good character. In these circumstances 
I do not think that section 109 can apply to them.” 

(1) (1926) I. L. E., 49 All., 240. (2) (1911) 8 A. Jj. J., 1097. 

(3) (1918) 17 A. L. J., 432. 
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Again, in Laltn v. Emperor (1), tlie accused was 
"arrested along with a number of persons in a lane at 
night. Tlie Magistrate found that haltu liad not given 
a true explanation of Ins ])resencc' on tliat night at that 
spot- Having ascertained that Lall.u rc'sided within the 
jurisdiction of the Magistrate, r.iG(HVi'T, J., remark- 
ed:. — “ I am quite satisfied tliat it cannot be said of 
Laltu that he could not give a satisfactory account of 
himself within the meaning of section 109 (h). Code of 
Criminal Procedure . ’ ’ 

In this case also it had not been suggested before 
the Magistrate that the accused had been trying to con- 
ceal his presence. 

Following the principles underlying the decisions 
of such experienced Judges, I liold that clause (h) is 
wholly inapplicable. I liavc already expressed the 
opinion that clause (a) applies. 

Boys, J. : — Phuchai and Buddhu were called upon 
by a Magistrate under section 109 (a) of the Code of 
Criminal Procedure to give security. In appeal the 
Sessions Judge held that he was bound by the decision 
in Emperor v. Bhairon (2) tliat section 109 (a) was not 
applicable to such a case, and, accepting tlie appeal, dis- 
charged the sureties. The decision in question was in 
fact also followed in Emperor v. Himayat-vllah (3). The 
first case was a decision of Sir Cecil Walsh, the then 
Acting Chief Justice, and Mr. Justice Pollan. The 
later decision was also by Mr. Justice Walsh sitting 
with Mr. Justice Banerji. Tlie Local Government haij 
filed an application in revision based on tlie single 
ground, — “ That the learned Sessions Judge has erred 
in refusing to bind down the accused under section 109 
of tlie Code of Criminal Procedure.” The facts are 
simple. The police received information that a number 

(1) (1919) 17 A. L. J., 891. (2) (1926) 1. L. E.. 49 AIL, 240. 

(3) (1927) 1. L. E., 49, AIL, 844. 
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of persons were hiding themselves in a grove near a vil- 
lage. The result of the raid made on these men was 
that Phuchai and Buddhu were captured, while the 
others escaped. Phuchai and Buddhu were each found 
to be in possession of a sabri i.e., a jemmy. Both of 
them at first gave false names and addresses, but sub- 
sequently gave out their correct names and addresses. 
They were sent up for security to be taken under sec- 
tion 109, Code of Criminal Procedure. The Magistrate 
found that in view of the fact that Phuchai and Buddhu 
were found on a dark night at about midnight in a 
mango grove outside the'abddi, with house-breaking im- 
plements, and that when challenged by the constables 
they tried to run away, and that on being caught they 
first gave incorrect names and addresses in order to hide 
their identities, fully convinced him that “ it had been 
•established beyond doubt that the accused were taking 
precautions to conceal their presence within the local 
limits of my jurisdiction and that they were doing so 
with a view to commit some offence.” He had further 
carefully examined the defence set up and gave his 
reasons for rejecting it. He held the case to fall under 
section 109 (a) and accordingly demanded security. In 
Emperor v. Bhairon (1), the case relied on by the learned 
Sessions Judge in allowing the appeal, the facts w^ere, 
as the learned Sessions Judge correctly says, very simi- 
lar. Three persons, who were pasis by caste, were 
found late at night outside a house in a village close 
to w'hich they themselves lived, and a house-breaking 
implement was found upon one of them. When chal- 
lenged they ran away and were caught and gave false 
names. Briefly the learned Judges held that the words 
” within the local limits of such Magistrate’s jurisdic- 
tion ” are ‘‘part of the predicate ‘to conceal his pre- 
sence’.” In other words they held that before section 

(1) (1926) I. L. E., 49 Al!., 240. 
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109 (a) could be applied it must be found that the person 
to be field liable was not luerely “ concealing bis pre- 
sence ” but “ concealing liis pr('sence within tlie local 
limits of the Magistrate’s jurisdiction It is con- 
tended on behalf of the Crown that the w’ords “ within 
the local limits of such Magistrate’s jurisdiction” are 
applicable to the words ” any person ” or to tlie words 
‘‘taking precautions” or to tlie word ‘‘conceal”, and 
that the clause should be interpreted as if it read that 
‘‘ any person within the local limits of such Magis- 
trate’s jurisdiction is taking precautions to conceal liis 
presence ” or as ‘‘ that any petson is taking precautions 
within the local limits of such M’agistrate’s jurisdiction 
to conceal his presence ” or ‘‘ to conceal within the 
local limits of such Magistrate’s jurisdiction his pre- 
sence.” The question, then, for decision is whether, on 
the one hand, clause (a) is applicable if the person is 
found withig|.,the jurisdiction ‘‘ taking jirecautions to 
conceal his '^csence,” or if the person is found ” tak- 
ing precautions Avitliin the jin-isdiction ” to conceal his 
presence, or if the person is found taking precautions 
to ‘‘ conceal within the jurisdiction ” his presence, or 
A^'hether, on the other hand, it is necessary for the Crown 
to prove that the person wa.s taking precautions to con- 
ceal ‘‘ his presence within the jurisdiction.” 

It may be conceded that the phraseology is not as 
clear perhaps as it might be. I should have been 
myself inclined to agree with Mr. Justice Walsh and 
Mr. Justice Pullan that “the words are free from 
ambiguity” and to liave decided the case in accordance 
with the view taken by them in Em'peror v. B hair on 
(1) without hesitation; but the fact that this revision 
has been filed at the instance of the Local Government 
and the discussion which followed at the hearing of 
the revision are sufficient to show that the meaning of 


(1) (1926) I. L. E., 49 All., 240. 
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tlie Clause is not as clearly expressed as it miglit be. 
The fact appears to be that the grammatical meaning 
of the whole phrase depends in the case of each inter- 
preter upon the exact pauses he makes between, or 
emphasis he lays on, each particular portion of the 
whole phrase. And we must therefore look outside 
the phrase itself for aid in its interpretation. I will 
therefore proceed to give my reasons for holding that 
the view taken in Emferor v. Bhairon (1) and follow- 
ed in Emperor v. Himayat-nllah (2) is the correct one. 

I here can be no doubt that primd facie, apart 
altogether from the language used, the Legislature 
may well have had in view either or both of two pur- 
poses. 

First, it would obviously be reasonable for the 
Magistracy to desire power, and for the Legislature 
to confer that power, to control the actions of a man 
whose conduct was open to suspicion and who, whether 
his ordinary residence was outside the jurisdiction or 
inside it, was concealing the fact of his “presence 
within the jurisdiction.” A Magistrate may rightly 
want to be in a position to control, if necessary, 
persons who are found hiding the fact that they are 
“present within his jurisdiction”, and when the con- 
duct of such persons further gives reasons for sup- 
posing that they are contemplating the commission of 
an offence, the Legislature might naturally be expected 
not to overlook the desirability of giving that power 
of control by the taking of security. This case, in 
the view that I hold and for which I will give my 
reasons, is provided for in section 109, clause {a). 

Secondly, it would equally obviously be unlikely 
that the Legislature would omit to notice and provide 

(1) (1926) I. L. E., 19 All., 240. (2) (1927) I. L. E., 49 All., 844. 
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for the desirability of giving the Magistracy jiower 
bmpbeob to control a man whose conduct was open to suspicion, 
phtjotai. even though the man might be able to urge that his 
actual present place of residence witliin the jurisdic- 
Ba])s J. ordinary legitimate occupation within the 

jurisdiction were well known. Tliat is the pi'osent 
case before us. The Crown has contended that this 
also is provided for by section 109, clause {a), and 
has not addressed us on the question whether the case 
is not provided for by section 109, clause (&). The 
defence has contended that it does not come within 
clause (a), and would of course gladly accept the 
Crown’s failure to press upon our attention clause (h). 
In my view clause (a) does not cover the case but' 
clause (&) does; the Legislature had in contemplation 
both purposes and has provided for both. 

To consider, lirst, clauBC (a). In the first place 
we have the use of the word “ presence con- 

cealing his presence.” The section does not say “con- 
cealing himself”. It may be suggested that there is 
no very great difference, but to my mind there is a 
■difference. The word “presence” itself suggests the 
idea of “presence in some particular locality”, or at 
some particular time. In the present case there is 
no question of presence at any particular time. 

Next, we find the phrase ‘‘is taking precau- 
tions”, which suggests the idea of continuity. This 
latter consideration has been noticed in cases to which 
I shall presently have to refer. 

In the earlier Codes we find in Act XX V of 1 861 
and Act X of 1872 the expressions “vagabonds”, 
“arrest of vagabonds,” “found lurking witliin tlie 
limits of such station”, “lurking within his jurisdic- 
tion”, — ^phrases not ordinarily applicable to a person 
who is known to be residing in the jurisdiction and 
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whose residence is known. So far, then, as indica- 
tions are to be found in the history of the provision, empeboe 
the interpretation put on the present section 109 {a) fsucbau 
in Emperor v. Bhairon (1) finds some support. 

Next, I will consider the scheme of the present ^ 
Code, which was called in aid of his argument by the 
learned Government Advocate, but which upon exa- 
mination I find repels rather than supports the view 
that he asks us to take. His contention was that in 
all the sections of the Code, whether dealing with 
offences or dealing with the prevention of offences, we 
find words referring to the territorial jurisdiction of 
the Magistrate or of the police of&cer and that they 
were inserted for the purpose of giving him territorial 
jurisdiction. That proposition, however, is' not 
correct. A Magistrate is authorized to exercise 
certain powers by schedule III, and he is declared by 
section 36 to have those powers. But neither section 
36 nor schedule III gives any indication within what 
territorial limits he may exercise those powers. For 
that we have to look to section 12. Section 12(2) 
declares that any Magistrate may exercise the powers 
given to him throughout the whole of the district, 
except so far as the Local Government or the District 
Magistrate, subject to the control of the Local Gov- 
ernment, may have defined his local jurisdiction. By 
these sections the Magistrate has got his powers and 
his local jurisdiction defined. There were, however, 

■cases in which doubt might arise. The sections al- 
ready quoted would clearly be sufficient in cases 
where the offender, the offence and its consequences, 
etc., were all within the local jurisdiction of the 
Magistrate. But in particular cases the Magistrate 
needed further guidance. He finds that he has the 
powers and he lias the local jurisdiction, but can he 

(1) (1926) I. L. R., 49 All., 240. 
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19'28 exercise those powers only when the offence, the 
offender, the consequences, etc. a, re all within his 
p J’: -jurisdiction, or is it sulUcient to g'lvc hini jiinsdiction 

' that the offender is within his Ineal jiinsdietion or 
that the off'cnce was connnitted within his local jnris- 
diction or that the conseqneiu es ensued within his 
local jurisdiction, etc.? To g'uidi' him on this point 
it was necessary in particular cases to insert words 
indicating the special condition necc^ssary to the- • 
existence of his jurisdiction. Th.eri'foi'c in particular- 
cases, where doubt might otlierwise arise, avc have his 
powers limited by such (inaliticaiion^ as "if any 
pi'rson within the jurisdiction" or “it' any person 
does so and so within the jurisdiction. feimilaily, 
without the addition of some .such words it would 
not be possible to say in irgard to the prevention of 
offences whether it ivas sulhcieiil that tlu' oflender was 
within the jurisdiction or whether it was sufficient 
tliat the offence was ex[)ected to be committed with- 
in the jurisdiction, etc. Now let us see how 
the Legislature diadt with this (piestion in- 
section 1.08. The governing fail.or might be the- 
place Avhere the person was wlm disseminated sedi- 
tious matter, or it might be the jihice where' the dis- 
semination occurred. The Legislature directed the 
Magistrate to be governed l)y tlie consiileratlon of the- 
place where the person migiit be and not liy the con- 
sideration where the dissemination took place. It 
tliercfore worded section 108 as “tlii'rc is -wilbin the 
limits of his jurisdiction any iiersou." This rendered 
it beyond doubt that at any rate the person must be 
within the jiirisdiotion, ami it was sufficient if lie was 
within the jurisdiQtion. Why, then, in dealing with 
section 109, if the Legislature had meant the govern- 
ing factor to be the fact that the p{'rs<m was or was 
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concealing himself within the jurisdiction, should it i92s 
not have similarly said that “any person within the empeeob 
local limits” or “taking precautions within the local paucaM. 
limits” or “precautions to conceal within the 
limits”? As the person and the act of concealing ^ 
will be presumably in the same place the natural 
thing to have said, if that was the intention of the 
. Legislature, would have been “any person within the 

local limits.” Take again section 110. We simi- 
larly find “any person within the local limits.” I 

1 have not made any reference to section 107 because it 

is not possible to draw any conclusion therefrom and 
it will serve no useful purpose to lengthen this judge- 
ment by entering into a detailed discussion of that 
section. The words in section 107 of the Code of 
1882 were somewhat similar to the words in section 
109 (a) of the present Code. But there the punctua- 
tion was different and the interpretation was different 
from either of those which are supported in the 
present case. To clear the matter, the disturbing 
words were left out of the clause altogether and a 
complete new sub-section was enacted wdth special 
conditions. 

Lastly, I am unable to find any single case in 

I which section 109 (a) has received the interpretation 

which the Crown would ask us to give it. In Sharif 
'Ahmad v. King-Emperor ( 1 ) the facts were as 
follows : — The police expected a gang of thieves to 
visit the city. A little before midnight seven or 
eight men were seen coming in from the jungle and 
were pursued. They ran to a certain shop and a 
lathi fight followed. Subsequently the accused was 
arrested at the shop with a lafM in his possession. 

Accused was an octroi chaprasi. The order initiat- 
ing the proceedings showed that “action was taken 

I ( 1 ) ( 1911 ) 8 A. L. J., 1097 . 
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19-29 against the accused on the grouiul that they were habi- 
i;;;^tual thieves and robbers and wore taking precautions 
PiTOCHAi. to conceal their presence within the limits of the 
Magistrate’s jurisdiction.” The Magistrate (trial 
court) demanded security, apparently under section 
Boys, .1. because the accused could not “give a satis- 

factory account of himself.” The District Magis- 
trate on appeal said that the accused “prowls 
about at night and is a companion of scoundrels and 
that he bolts from the police and is armed with and 
uses a lathi.” Chamier, J., held: “The Magis- 
trate seems to think that the words ‘give a satisfac- 
tory account of himself mean satisfy the Magis- 
trate that he spends his time or at least his leisure 
hours in a satisfactory manner. I ca.nnot agree.” 
“There is no evidence that the applicant was taking 
precautions to conceal his 'presence within the Magis- 
trate’s jnrisdiction The. applicant is a peon in 

the employ of the Muniolpality . His place of residence 
and occupation were 'well known.” “Whether there 
was ground for taking action against the applicant 
under any other section, I cannot say. But it seems 
to me' that the proceedings taken under section 109, 
Code of Criminal Procedure, cannot be supported.” 
It seems clear that Chamier, J., held that where a 
person’s place of residence and occupation were well 
known it could not be held that he “was taking pre- 
cautions to conceal his presence within the Magis- 
' trate’s jurisdiction” although he might be prowling 
about at night with scoundrels armed with and 
using lathis. The only inference from this is that 
section 109 (a) does not apply where the presence of 
the accused within the Magistrate’s jurisdiction was 
not being concealed. All the other elements were 
there, — ^the lurking at night in company with 
scoundrels armed with lathis. 
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In Rashu KaMraj v. King-Emperor (1), a | 

dealer, whose presence ayid residence within the Eimpbeoe ! 

Magistrate'' s jurisdiction was well known, was caught rhuchai. ■ 

about midnight in a lane with two others who were | 

in possession of house-breaking implements, and gave , [ 

a false explanation of his presence at the time and ’ ” | 

place in question. It was held by Teunon, J. (with 1 

♦ “some hesitation”) and Shamsul Huda, J., — • 1 

following 8 A. L. J., 1097, .and 39 Calc., 456, and !■ 

Bhuja V. Rex (Eatan Lai’s Criminal Eeports, p. 3, I 

1872) — that the case did not come within either clause 
' (a) or clause (h) of section 109. Shamsul Huda, J., 

added that in his opinion clause (a) “refers to a con- ' ; 

tinuous act”; and further that “clause (a) cannot 
apply to the case of a person brought under arrest as j; 

the accused was, for it cannot be said of such a t 

^ person that he is taking precautions to conceal his i 

presence.” With this second conclusion as to the ^ f 

consequence of the arrest of the accused I do not find 
I myself in agreement and I do not find that it has been 

i since accepted in any other case; and I do not ther^- i 

fore think it necessary to discuss it further. The || 

correctness of the first conclusion is, of course, in no I 

i ' ■ ! 

j way dependent on the correctness of the second. 

I In LalUi V. Emperor (2) (referred to in the later j 

i Allahabad case. Emperor v. Bhairon) Piggott, J., i 

said : — “I have ascertained that Laltu resides within i 

the jurisdiction of the Joint Magistrate before whom | 

proceedings were taken. I do not think it is possible 1 

to apply the provision of section 109.” The ' 

reference by Piggott, J., to having ascertained that j 

Laltu resided within the jurisdiction of the Joint I 

Magistrate can have only one meaning in reference to i 

clause (a) and his finding that section 109 did not ' ! 

apply. 

f . (1) (1917) 27 C. L. J., 382. 



(2) (1919) 17 A. L. J., 691. 


932 


THE INDIAN LAW REPORTS, 


VOL. L. 


1928 In Sheikh Pint, v. King-Pmpcror (1 ) Mukerji, 

empbbob J., agreed with Shamsul Hoda, J., quoted above, 
Phuchai. that the act .of concealiueiit rci\'ri‘ed to was a con- 
tinuous act such as “passing uiuicr a false name” 
(not merely giving a false name once but “passing” 
under a false name, wliich is quite a. differeut thing), 
or “taking precautions to conceal presence or identity 
at a place amounting to continuous course of conduct 
is what is meant by this clause.” 

In Rambirich A hir Y. King-Kmpervr (2 ), Miller, 
C. J., held that the act of concealment .need not neces- 
sarily be continuous, but there musti b(' facts “indi- 
cating a desire to bide the fact that the accused is 
present within the local limits of the Magistrate’s 
iurisdiction.” Tlie view ol MiiiWU!, (b-b, as 
regards continuity is not ri'ally in conflict with that 
of Shamsul Huiu, J., and Mukkimi, 1., for it 
is clear that a person may l)e arrested at the very 
beginning of what, if it had continued, would have 
been a continuous act. It is nob neci'ssary .to prove 
that the act had been continuing for some time. A 
person might come inside tlie jurisdiction and Im con- 
cealing himself and intend to continue c-oncealing him- 
self, and be caught at the outset. The act of con- 
cealment is nonetheless a continuous act in the sense 
used by Shamsul Huda, J., and Mukerji, d. It is 
quite different from the momentary or short-lived act 
of a person who does not mean to go on concealing 
his presence and is only doing so for the piu'|>oses of 
the particular house-breaking 'etc., on which lie is 
then bent. 

These cases were followed by tlie cases of 
Emperor "v/Bhairon and Emperor v. Himayat-idlah, 
already referred to. I liave been unahle to find any 
case in which the contrary view has been taken. I 


(1) (1926) 41 C. L. J., 142. (2) (1026) I. L. B.. 6 Pat., lU. 
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am, therefore, of opinion on the interpretation of 
the section standing by itself, on a consideration of 
the history of the section, and after studying the 
scheme of the Act, that section 109(fl) is only appli- 
cable where the person is concealing “his presence 
within the jurisdiction”, and I find support for that 
view in all the cases that I have mentioned, and I 
can find no case to the contrary. 

I would make it clear that I do not hold that the 
person must be a stranger to the jurisdiction. All 
that is necessary is that he should be concealing “his 
presence within the jurisdiction.” He may be a 
stranger who has come from outside and is hiding 
himself within the jurisdiction or he may be a person 
whose ordinary residence is within the jurisdiction 
but who is hiding himself elsewhere within that juris- 
diction. This latter case is illustrated in Satish 
Chandra Sarkar v. Emperor (1). There, a man whose 
ordinary residence was well known to be within the 
jurisdiction had absconded because of a warrant out 
against him. .He left the jurisdiction, but on the 
warrant being cancelled he returned unknown to the 
authorities, and concealed himself iii his residential 
house, only going out at night. So far, then, there 
was a concealing of his “presence within the juris- 
diction” and the case under section 109(a) failed 
against him only because on the facts it was held that 
there was no proof that he was intending to commit an 
offence. 


1923 


Emperoe 

V. 

-Phuchai. 


Boys, J, 





But in my view the matter does not end here. If 
it did so end it would mean that there was no means 
indicated by the Legislature for a Magistrate to deal 
with the case of a man whose ordinary residence and 
occupation within his jurisdiction were well known 
iind who had not left that residence or occupation, 

(1) (1912) I. L. R., 89 Calc., 466. 
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who wiis, e.g., temporarily out during the night 
emperoe on !i house-breaking expedition. I f sm'h an untoward 
PHccmi. result followed from holding that section 109 (a) was 
not applicable it would not be a. ground fm- holding 
j section 109 (a) applicable in face of other considera- 
‘ lions, but it would be a ground for jiausing and again 
reconsidering whether those considerations were 
really valid. But as I have said, in my view the 
matter does not end with section 109 (a). The 
Government Advocate did not ask us to bold that the 
case could be brought within section 109 (&). He 
apparently accepted some decisions on tlie interpreta- 
tion of tliat second clause in which, it is suggested, 
the view was taken that it was applicabh' only to cases 
where the person could not give a. satisfactory account 
of himself “generally”. Counsel for flu' defence 
naturally was prepared to a,cc('pt that view and 
contended that his client could not h(' tou('he<l under 
either clause (a) or clause (h). 1 am myself una,ble to 

agree that clause (h) is not applicable. Mention in this! 
connection has been made of two or three cas('.s, but 
I do not think any of those cases supports a, refusal 
to apply danse (ff) to the present faci.s. All that 
Chamier, J., did in Sharif Ahmad v. King-l^mpcror 
(1) was to refuse to a)>])ly clause (h) to a cast', where 
the Magistrate seemed to think thaf t'lause (h) justified 
calling upon a person to satisfaeforily account for his 
ieisiu’e time. Whether clause (h) applied or not to 
the particular facts was purely ;i. cpie-stiou of fact in 
the particular case. Similarly, (Ihiilmu dfihvai v. 
Emperor (2), to wliich T liave been rt'IVri-ed, deall., so 
far as clause (h) is concerned, purt'ly with a tpu'stion of 
fact, and similarly, so far as clause (h) was coneerued, 
the case Laltu v. Emiieror (3). In Shrikh Pirn v. Ki/xj- 
Emperor (4), it was held that the accused who had been 

(I) (1911) 8 A. L. J., 1097. (2) (1918) 17 A. L. .T., 432. 

(3) (1919) 17 A. L. .T., 891. (4) (192(5) 41 C. L. J., 142. 
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charged under' clause (b) had in fact given a satisfac- 
toi'v account of himself. So far as Mukerji, J., seems emphuok 
in that case to have suggested that under clause (6) a ' 

person has to account for his “presence within the 
jurisdiction” I am not able to see the justification for ^ 

that gloss. The words “there is within such limits a 
person” are quite different to the wording of clause (n), 

.and repel rather than suggest the idea that the person 
is in any way being called upon to account for his 
“j)resence within the jurisdiction” except in so far 
as that may be iRirt of the general evidence under 
clause (b). 

None of these cases seems to me to carry any real 
and considered suggestion of suppoi-t to the pro|)Osi- 
tion that the present case does not come with, in (dause 
(&)• ft is obviously true that clause (h) does not 
justify broadly calling upon any person to satisfac- 
torily account for how he spends his leisure, but if 
tliere is definite evidence that he has been caught, 
spending a portion of that leisure in a manner giving 
rise to grave suspicion and he can give no satisfactory 
account of the incident, I am unable to see why 
clause (b) should not apply. 

I can see no justification for limiting the plain, 
natural and unambiguous meaning of the words 
“cannot give a satisfactory account of himself.” If 
a house-holder catches a man in his garden in the 
middle of the niglit armed witli a jemmy and that 
man cannot explain what he was doing at tliat hour 
of the niglit armed with a jemmy in somebody elso's 
garden, surely it ,is not using language in any other 
tliaii its simple straightforward sense to say that “ lie 
cannot give a satisfactory account of himself.” Those 
words do not refer to his domestic relations or his 
normal daylight orthodox' occupations, but require 
him to giiv,e a satisfactory account of himself in 
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relation to tlie circumstaneew wliieli led. up to liis being 
called upon for an explanation. C;m a. inan possibly 
be siiid to do otlierwivse tlian fail ip giving a 

satisfactory account of himself wito has to say: “f 
admit I was canglit at night in tlie gaaale.n of so-aud- 
so’s house armed with a jemmy; 1 deeliiu* to explain 
what I was doing there'’ (or In' gives a futile 
explanation), “but in the day-time T am a most 
respected member of society.” 

I would, therefore, hold that the facts found 
would fully justify us calling upon tlie person to 
furnish security under section 109 (?h and that such 
security might have been called for from I’hnehai and 
Buddhu. 

Before couclnding. 1 would refer lo oiu' further 
argument whicli may pityn'i'ly be addnei'd in sviftport 
of the eonclnsion at wliieli I have arrived. It was 
remarked by one of tlie memhi'rs of this Bench at the 
hearing that one would ('xpeet to lind the Magistrate 
able to take security in eases wlieia' the police officer 
had been empowered to arrest under section 54 or 55. 
1 would prefer to state the proposition similarly, but 
more widely, and, if I may say so, more accurately. 
One would expect to find that wliert' a |iolice offict'r has 
been empowered to arrc'st under section 54 or 55, the 
Code Avonld make provision for the tilal and 
punishment of the pc'rson for a snhsf.antB’e offi'iice 
where the circumstances indicated that a. snlistaaitive 
offence had been committed, and tlurt wheri^ tihe 
drcnmstances under which the arrt'sf. took ])ln.ec only 
indicated the intention to commit an offence, one 
would expect to find the Code providing fur the 
Magistrate being able to take sc'ciirity. Now we are 
not immediately concerned with cases wliere the 
accused has been arrested on the ground tliat the 
circumstances indicated that he had committed an 
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offence. So we may state the proposition simply thus, ' 1928 

that we should expect to find that, where the 
circumstances under which the accused had been 
arrested suggested that the person had been intending 
t,o commit an offence, the Code would provide for th<' 
Magistrate taking security. With the proposition so 
stated I entirely, of course, agree. It would be 
futile to give the police officer power to arrest if no 
further action could be taken. Section 54, sub-section 

m 

(I). clause “secondly ", and section 55 s.ub-section (I), 
clauses (a), (b) and (e) deal with circumstances wlu're 
security for tlie ])revention of an offence is desirable, 
and in regard to which we should exiiect to find 
complementary jiower in tlie Magistrate to take 
security. 

In accordance with tluKS ('xpeotation, where a 
person has been ai'rested under section 55 (1) (ct) by 
a police officer while concealing his “presence w.ithin 
the limits of the police station,” we find the 
complementary power in the Magistrate under section 
109 (a). It is of course apparent on the face of it 
that the local limits of the Magistrate’s jurisdiction 
are wider than those' of the police stai ion (as the local 
jurisdiction of tiic District Magistrate is wider thali 
that of the Sub-Divisional Magistrate); and the f)ro])osi- 
tion is true that tliough a man be not concealing his 
“presence within the limits of the police station,” it 
does not follow that he is not concealing his “presence 
within tlie limits of th(> Magistrate’s jurisdiction.” 

But the (iontrary ])i'oposition is not true. If a man is 
concealing “liis prcsi'uce within (the larger area) ih(> 

])olico station,” it does necessarily follow that he is , 
concealing -‘his presence witliin (tlie huger .irea) th(' 

MagisI rate’s jurisdiction.” To .state the case as it is 
suggested the accused might state it to the Magistrate : 

“I ordinarily, and you know it, resided within your 
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jiirisdiction, though not witluu the limits of that 
tliana. I ma,y have been hiwfull}- avi-ested. Hut > ou 
knew I ordinarily resided witliin yonr jurisdiction 
and you, therefore, cannot take security undi'r section 
109 There is an obvious fallacy in that it 

assumes that because the Ma.gistrate knew the ordinary 
residence of the person he eontinned to know all along 
where the person was. The obvious answer is that 
as soon as the person left his ordinary place of 
residence and began to c6nceal bis whereabouts tlie 
Magistrate could not in fact know where he was, and 
concealing his “presence within the jurisdiction of the 
Magistrate” had begun. 

Similarly, where a person is ai-rcsii'd under 
ciremnstanees coming within s('ciion aa (1) {/O, 
security can be taken from liim nmh'r sc'cf ion 109 (h). 

Simila,rly, wliert' a person is ari’csU'd under 
circumstances coming witliin section 5;? fl) (t), security 
can be taken from him under seidion 110. 

There is no provision in si'ctioiis 54 and 55 for 
arrest corresponding to the provisions for security 
under section 108, hut that does not affect our 
argument. 

The only remaining clause that we luivc to 
consider is section 54 (1) “secondly.” A police olficer 
may arrest “any person liaving in his '{)os,s('ssion with- 
out lawful excuse, the Imrchn of f roving vhicJi ('.reuse 
shall lie on such 'person, any implement of house- 
breaking.” Now here no element, of a.tteni|)ie(l 
concealment is neces.siiry to justify the a.n-('sl nn'd 
therefore the complementary powi'r of tlu' Magistrate 
cannot be found in section 109 (a). Unh'.ss it is (o 
be found in section 109 (?;) I am nnahh' to find any 
other section applicable. Here is, therefore, an 
additional argument in support of giving to the words 
cannot give a satisfactory account gf himself their 
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plain meaning and, not by judicial decision narrowing — 

their clear wide scope. The person arrested under 
section 54(1) “secondly”, has thrown on him the burden I’hccuai. 
of proving his excuse for possessing the implement of 
house-lu’eaking. That is in my view covered by 
demanding that the person should give a satisfactory 
account of himself. If it is not covered by that, it 
IS not, so far as I can find, covered by anything. 

Finally, I would add that if there is any doubt as to 
the meaning of the interpretation of section 109 (a), and 
at best the meaning is admitted on all hands to be 
open to doubt, it is surely desirable to treat the present 
case as coming within section 109 (b) if it is at least 
clear that it does come within that clause. 

As to the order which wo slibnld pass T think that 
ordinarily the order should be either, as the whole case 
has been gone into, a direction to the Magistrate to 
take security under section 109 (?>), or, if that Ix' 
considered necessary, a direction to the Magistrate to 
issue a fresh summons to the accused under section 109 
(h). But we are informed that the accused persons haY{' 
already been in jail for a considerable period, and I 
do not think that we should now order security to be 
taken, but should limit ourselves to giving a. direction 
to the Magistrate that in the circumstances which lie 
had before him notice should be issued, and if the 
evidence justified it, security be taken under section 
109 (&). ' 

Banbrji, J. T see no reason to change tlu' 
opinion I expressed in Em.fcror v. Hmayat-vlhih 
(1) regarding the inlerpretation of section 109 of the 
Code of Criminal Thocedurc. T wonld dismiss ihis 
revision. 

Kendall, J. I agree with Mr. Justice Bovs, 
that the provisions of clause (5) of section 109 of the 

(:I927) T. L. R.. 49 All, 814. 
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10'28 Code of Criminal Procedure will cover the present 
G!^se. I need not add iuiytiiiug to his rcmnrks or to 
PiiircHAi reasons wliich he gives for liolding that this clause 
is applicable. The case, however, was argued before 
U4 as one imder clause (a) of that^ section, aiul ! regiad- 
Kendaii, J. j follow him throughout in his 

judgement when it deals with that pari of the case. 

Two initerpretations have been i>ut on clause (a). 
Without undue repetition I tnn.y say that aeeoi’ding to 
one interpretation the chiuse means llmt seeuritv may 
be taken from any person Avho is taking jireeautioiis 
within the local limits of the Magistrate's jurisdic- 
tion to conceal himself. According to the other inter- 
pretation, security can only l)e taken if the [lerson is 
taking })reca.utions to conceal llw fart that hr Is -pre- 
strnt within the local limits of thv Maaistralr' s juris- 
didion. In either ease, of eourse, tlu're must 1 h' edr- 
cumstances to show that the person is taking preeau- 
tioiis to conceal liimself with a, "vieiw to tHunmitting ant 
offence. 


The wider interpretation has g'er.erally been 
applied in Magistrates’ courts, but it is clear that 
there is much more authority in the judgements of 
this Court for the narrower iutcrjiretation, namely, 
that the clause means that the ])erson must be taking 
precautions to conceal the fact tliat he is present with- 
in the local limits of the Magistrate’s jurisdiction. 


There are in my opinion, ho,wever, reasons for 
accepting the broader interpretation. Tt imiy, of 
course, be said that the clause has not heoii happily 
word'edi, and that if the T.egi,slatur(' had intended 
the words used to mean “is taking precautions with- 
in the local limits of such Magistrate’s jurisdiction 
to conceal himself”, those specific words would have 
been used. But it may be argued with equal force that 
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if it had intended the words to mean “taking pre- 1928 
cautions to conceal the fact that lie is present within 
the local limits of such magistrate’s jurisdiction” 
there is no reason why those words should not have 
found a place in the Act. Either interpretation 
may be put on the words tliemselves as they stand, 
as is proved from the fact that this Bench is divided 
in opinion as to which is the more natural inter- 
pretation of the words. 

The conduct of the person will be tlie same in 
either case. He will be taking precautions to con- 
ceal himself, whether he is doing so with the more 
subtle intention of concealing the fact that he is pre- 
sent within the Magistrate’s jurisdiction or not. 

What is to be the ratio decidmidi'i If the person 
eonc'.erned were asked whether he had been “conceal- 
ing his presence within the jurisdiction” or whether 
he had merely been concealing “himself”, it is 
unlikely that he would be able to give an intelligible 
reply, and tlie Magistrate would have to look to the 
attendant circumstances for an answer. It is argued 
that if the person’s residence and occu()ation are 
well known to the Magistiaite he cannot be held to be 
taking precautions to conceal “the fact that he is 
present within the jurisdiction” even if he is hiding 
in a grove at night with a number of other 
suspicious characters, in circumstances that point 
clearly to <‘in intended burglary, and that in this case 
clause (a) cannot be used. If this be so, it is only a 
strang(r to the Magistrate’s jurisdictioTi who can 
be dealt with under clause (a). Now under clause 
(a) of section 55 of the Criminal Procedure Code an. 
officer in charge of a police station may cause to bo 
arrested “any person found taking precautions to 
conceal his presence within the limits of such sta- 
tion”, if there is reason to believe that he is doing 
so with a, view to committing a cognizable offence. 

66ad. 
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I think that there can be no donbt that (he wiirds 
“taking precautionis to conceal his ])rcs(ncc within 
the limits” must have the same meaning as (lie.y have 
in section 109, and that the two sections are comple- 
mentary to each other. If, Ivowiwer, the narrower 
interpretation of clause {fi) of setdiou 109 be. assumed 
for the moment to be correct we are, I think, faced 
'with a practical difficulty, h'or instance, if ,1 and 
B are two persons livipg respectively in thamas Alplia 
and Beta, and their occupations a.nd residences are 
well known within their own thaiuis; and if A goes 
into tliana Beta and there conceals himself, and B 
■goes into thaua Alpha and there conceals himself, in 
suspicious circumstances; then, according to th(> in- 
terpretation we have assumed for the moment, tlu' 
officer in charge of thana Alpha may and in fact 
should arrest /h and the oflieer in I'hargi' of thana 
Beta should arrest d, and take (hem before the Sulv 
Divisional Officer. That Magistrate, however, will 
not be able to deal with either of thMii under clause 
(a) of section 109 because they kith have residences 
and occupations within his jurisdiction. In other 
words, conduct that renders a man liable to arrest by 
the “thanadar” under section 55 of the Criminal 
Procedure Code becomes blameless under section 109 
in the eyes of the Magistrate. I do not believe that 
such ani anomalous, indeed absurd, result can have 
been intended, by the Legislature. Nor do I think 
that the difficulty can be met by arguing that as soon 
as the person concerned leaves his ordinary ])lace of 
residence and begins to conceal himself, “concealing 
his presence within the Jurisdictiom of the Magistrate” 
begins. So far as the Magistrate’s jurisdiction is 
concerned, it makes no difference wliether the person 
crosses the boundary into another thana, or merely 
hides in a grove near his own village. If in the one 
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■case he is concealing his presence within the jurisdic- 

tion of the Magistrate, he is doing the same thing in empkrob 
the other case, too; and the distinction between “con- i>hochai. 
cealing his presence within the jurisdiction of the 
Magistrate” and “concealing himself” disappears, or 
at any rate is too subtle to be of any practical value. 

One other case has been suggested which would be 
covered by clause {a) if the narrower interpretation 
were to be accepted, viz. that of a man who is well 
known within the jurisdiction of the Magistrate, who 
leaves it openly, and tlren returns secretly and proceeds 
to conceal liis presence there. The facts that he openly 
proclaimed his departure, that he did' actually depa.rt, 
and that he secretly returned, mighli no doubt be t‘on- 
sidered to be a series of precautions taken to conceal the { 

fact of his presence within tlio jurisdiction. But such ■ 

■a case would, be very exceptional; and it might forcibly 
be argued that tlie precautions were not all taki'ii 
“within the jurisdiction of the Magistrate”, in tliat 
they involved leaving tlnit ■ jurisdiction. I cannot 
persuade myself that clause (a) was intended to cover 
this exceptional ease, and tliat it does not cover thi', 
case of a man whose residence and occupation are well 
known, but who takes precautions to conceal himself 
with a view to committing an ofTence. I would, 
therefore, accept the revision. 

Weir, J. : — The following are the facts of this 
case. Tlie station officer of Rohanya received in- 
formation on the 30tli of December, 1926, that a 
number of })ersons were hidiiiig themselves nea.r thi\ 

-abddi of village Dawa.tpur “in order to commit some 

offence.” The station ollicer thereupon sent five 

-constables to a,rrest those persons. The constables | 

found the two respondicnts along with others in a J 

mango grove near Dawatpur village at about 12 

o’clock at night at the time when, according to one 
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1928 witness, the moon had risen. The men who w'ere in 
bmpekob tiie grove fled, and all except the two resiwmlcnts 
Phuohai S'ol' away. Wlien the respondents were captured, 
each of them had a mbarl (a liouse-hT-eakiug imple- 
ment) and a lathi. They at first gave false names, 
and addresses to the police who arrested them; but, 
when bronght to iRohanya. police station, they gave 
their correct names and addresses. Tliey both live- 
withini the limits of police station Mirza Murad, 
which is contiguous to police station Rolianya, both 
the stations being within the limits of the jurisdic- 
tion of the Magistrate before whom they were 
brouglit. The Magistrate held that the}’ ha,d been 
concealing their presence with n view to committing 
a crime and had been doing so within t,he local limits 
of Ins jurisdiction. He accairdingly nia,(le an order 
under section 109(a) of the Code of Criminal Pro- 
cedure, requiring them to give .sec.iirit,y for good 
behaviour; but his decision was reversed by the 
Sessions Judge of Penares, who followed two deci- 
sions of this Court, imuK'ly Emperor v. Bhairon (1) 
and Emqmror v. FfinMyat-nllah (2). The question 
which we have to decide depends on the interpreta- 
tion of section 109(fl) of the Code of Criminal 
• Procedure. That section provides that a Magistrate 
of the first class may require any person to show 
cause why he should not be ordered to give security 
for good behaviour if the Magistrate receives in- 
formation that that person “is taking pr(>(-autions to 
conceal his presence within the lo<\al limits of such 
Magistrate’s jurisdiction, and that there is rea.son to 
believe that such person is taking such im'cautions 
with a view to committing any offence.” Tn tlu^ two 
decisions which I have cited it was held that the' 
words “within the local limits of such Magistral e’s 
jurisdiction” are an adjectival phrase qualifying the 

( 1 ) (1926) I. L. R., 49 All., 240. (2) 0927) I. L. R., 49 All., 844. 
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■word “presence,” so that the section would not apply 

to any person who attempted to conceal his presence 
at any particular spot within the local limits of the I’huohai. 
Magistrate’s jurisdiction, unless he was, attempting 
to conceal himself in order that the local authorities ^reh, j. 
should not be aware whetlier he was within or with- 
out the local limits, i.e. was endeavouring to prevent 
the local authorities from being aware of the fact 
that he was anywhere within the local limits of the 
jurisdiction. The Government Advocate asks us to 
place another interpretation npon tlie Avords “ Avitli- 
in the local limits of such Magistrate’s jurisdiction,” 
namely, tliat they do not qualify the noun, “pre- 
sence,” but indicate the locality within which the act 
of attempted concealment must have taken place, in 
order to give tlie. Magistrate jurisdiction to deal with 
the case. 

Two arguments luive been advanced on behalf of 
th(i respondents. First, that the words “is taking 
precautions to conceal, etc.” indicate a contimious 
course of action and not mcvrely one isolated act of 
attempted concealment. In support of this view two 
authorities have been quotc'd to us. In the first of 
these, Rafthii Kahiroj v. Khuj-Eniperor (1), it was 
held by Shamsul Huda. d'., that section 109(a) “refers . 
to a continuous act and does not, therefore, apply to 
a case where there is a moment- 

ary effort a,t concealment to avoid detection and 
arrest,” and also that “clause (a) cannot apply to 
the case of a person brought under arrest,” (as tlie 
accused in that case- VA'as), “for it cannot be said of 
such a person tliat he is iaking precautions to conceal 
his presence.” The other Judge who heard the (aisp, 

Teunon, J., said that he had “with some hesitation” 
arrived at the conclusion that the facts did not bring 
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the case within the provisious ot section 100 of tiio 
Code. Tlie facts were tluit at midiiiglit the petitioner 
and two other persons were ini a laiie in the town with 
house-breaking implements; that when the petitioner 
was seen by the j)olice he ran away and when arrested 
remained silent. The same opinion was expressed by 
another Bench of the Calcutta High Court in i^heiM 
Pirn V. King-Emperor (1). Tlie facts of tliat case 
were in some respects similar to those last mentioned. 
The appellant was loitering on Strand Road at 3 a.m. 
and endeavoured to hide himself when he saw a 
constable coming. There was no evidence to suggest 
that he was hiding, or attempting to hide, at the time 
when the constable first saw him, or that lie was doing 
so with a view to committing any crime, and there- 
fore his case was clearly outside section 101)(a); but 
Mukerji, J., one of the two members of the Bench 
which heard the apf'Cal, said -“I also agree in the 
view expressed by Shamsul Huda, J., in the case of 
Rasim Kahiraj v. K/ng-Em’peror that clause (a) of 
section 109 refers to a continuous act and does not 
apply to a case where there is a momentary effort at 
concealment to avoid detection or arrest. .In my 
opinion, passing under a false name or taking pre- 
cautions to conceal one’s presence or identity at a 
place amounting to a continuous course of conduct is 
what is meant by the clause. Moreover, such pre- 
cautions for the purpose of concealment must be taken 
with a view to committing an ofl'ence.” Tf a man 
merely hides himself in order to avoid a.rrest, T think 
that tlie case docs not come within the scope of elanse 
(a), but it seems to me that in the two cases which, I 
have cited too much stress was laid on the use of the 
present tense in section 109 and on the necessity of 
establishing something in the nature of a continuous 

(1) (1925) 41 C. L. ,T., 142. 
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course of conduct before any person can be brougiit 
witliin the purview of clause {a}. Under section 
55(a) a Sub-Inspector may arrest without a warrant 
any person “found taking precautions to conceal his 
presence within the limits of his station;” so that 
a man wlio is brought before a Magistr?ite may have 
been arrested in consequence of having taken such 
precautions, and I do not see why the jurisdiction of 
the Magistrate should be ousted by the fact that the 
man has been arrested, especially as section 114, read 
along with section 112, of the Code clearly shows that 
a .Magistrate may take action under section 109 
against a person who is “in custody,” because he is 
empowered by section. 114 to issue “a warra.nt direct- 
ing the officer, in whose ’custody the person concerned 
is, to bring him before the court.” 

As to the question whether the coneealment must 
be continuous, I think that if it is begun and kept up 
with the object of committing a crime, it comes with- 
in the ambit of clause (a). A man may conceal his 
presence in various ways. He may endeavour to hide 
himself from sight, so tliat his presence cannot be 
perceived at all, or he may endt'avour to conceal his 
identity either by adopting a disguise or by giving 
a false name ; and, if he does tliis, not merely in order 
to avoid arrest, but with a view to being able to carry 
out a plan to commit a crime, I think it could be said 
of such a person that he was “taking precautions 
with a view to committing an offence.” If tlie attempted 
deception is part of a scheme or plan, I do not see 
how the length of time which elapse.s before the con- 
cTea,lment is discoveu'ed can lie material. Ini the view 
which I take, it is not the Icmgth of time during which 
the concefilment lasts, but the object which prompts 
the conicealment, that determines whether the conceal- 
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ment is or is not such as to come within the purview 
of section 109(«). 

I now turn to consider the poinit on wliicli the 
arguments addressed to us chiefly centred, luimely 
whether the words “within, the local limits of such 
Magistrate’s jurisdiction’’ qualify the noun, “pre- 
sence,” so as to restrict clause (a) of the section to 
what I may call, for the salce of brevity, a “within 
the local limits” presence, or whether they in.d,icate the 
place where tlie concealment must take })lac(' in order 
to give the Magistrate jurisdiction. If sub-section 
(a), instead of using the words “to conceal Ins [vre- 
sence,” had used a synonym such as “to liide himself,” 
there could be no doubt that the words, “within the 
local limits,” would refer to tlie verb. But, since the 
significatioii of tlie Avords “to liide” would not be 
wide enough to cover all possible ways in which a man 
might seek to prevcMit the polic*e or a. l^Iagistrate from 
being aware that he was in the neighbourhood, or at 
a particular place, I think that the words “to conceal 
his presence” Avere used to cover all tlie metliods of 
concealment which I have indicated above; because 
in my view the word “presence” in (daUwSe (a) connotes 
two things, actual bodily presence and identity, so 
that a man who adopts a disguise or gives a false name 
or makes arrangements to cause people to believe that 
he is somewhere where he is not, attempts to conceal 
his presence just as much as if he hides in a cellar 
where nobody can possibly S('e him. It was said in 
the two cases decided by this C’ourt, and whicli I have 
a,lready cited, that if the words “within the local 
limits are attached to the verb they arc unneci'ssarv, 
because a Magistrate can only ('xercise his powers with- 
in the local limits of his jurisdiction. To this, I think, 
two answers may be given. First, that if the words 
are otiose, then clause (6) of section 109 shows that the 
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Legislature was quite capable of using the words 
otiosely and ex abundanti cautcld, because they Avoiild 
not be required in clause (6) any more than in clause 
(a) ; but I do mot agree that the words are, unnecessary. 
They are used in sections >107, 108 and 110, all of 
which sections are in pari materid Avith the section 
which I am considering, and I think that they are 
necessary for the purpose of shoA’ving AAdiich of two 
Magistrates should have jurisdiction in cases which 
might quite easily occur. Thus, if ii man liid him- 
' self within one jurisdiction with a view to committing 
a crime in another, it might be a question which of 
the tAVO Magistrates could take action against him. 
It has been, said that the words, ‘Svithin the local 
limits,” taken in their context in tins section, naturally 
accompany and qualify the noun “presence,” and in- 
dicate what I liave called a “within the local limits 
of the jurisdiction” presence. If this were so, the 
similar words in section 55 (a) ought to be given the 
same meaning and the Code of Criminal Trocedurt' 
would thus deal Avitli three classes of presences, each 
litting, as it were, inside the other, like those sets of 
boxes which arc sold by vendlors of toys in Indiii, 
nam.ely a “within the Magistrate’s jurisdiction” pre- 
sence, and tlten, inside that, a “within the police 
station limits” presence, and then, inside that again, 
actual presence upon some particular spot. The result 
of this would be to introduce a kind of sliding scale 
of presences, discriminating in favour of the local 
hadmash. I think that clause (a) applies equally to 
all persons Avho, by attempting to conceal their pre- 
sence with a view to committing an ofi’ence, have shoAvn 
tliat they are a danger to any member or members of 
the public. I do not, however, attempt to disguise 
from myself the fact that, on account of their ])laee in 
the section,, the words “within the local limits” are 
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1931 susceptible of eitiiei of the two interiiretations which 
I have indicated, and that, if the anibigiiity had been 
PHu'cHM present to the mind of the Legislature when the Act 
was passed, the .I.egislatnre could _ liave chosen some 
other expression which would ha\e indicated its mean- 
“■ ing more clearly. Tims if a “within the local limits” 
presence had been intended , it would have been un- 
necessary to use the word “ presence ” at all; the 
obvious expression to use woidd hav(' been, conceal 
the fact that he is within the local limits” or “conceal 
the fact that he is anywhere witliin the local limits”, 
whereas if the seconid meaning which, a.s I have 
said, I believe to be the correct interpretation 
had i been intended it would have been better 
to have said, “taking precautions within the local 
limits of such Magistrate’s jurisdiction to^ con- 
ceal his presence.” I believe tluit the latter is the' 
correct interjiretation, lv»lh for tlu' reasons which 1 
have already given and feu’ this mlditional and, to- 
my mind, cogent reason, that it gives to the words 
“within the local limits” the same meaning as they 
liave in section 1.09(rt) namely, that of an adverbial 
plirase denoting place — the place where an act is 
done — instead of giving them an adjectival meaning' 
qualifying the noun “presence” in such a way as ta 
make the section work unevcmly in the cast' of per- 
sons who are equally to blame and equally dangerous 
to tlie community. 

I now^ turn to consider cu'rtain dt'.casions of 
Judges of this Court which arc said to HU])port tlie- 
view taken in the two cases which 1 have alrcmily 
cited, namely Emperor v. Bhahvn (1) aud Em])('ror 
^ . Himayat-ullah (2). The first of tlic'se case's is 
Sharif Ahmad v. King-Emperor (3). In tliat case- 

(1) (1926) I. L. B,., « All., 240. (2) (1927) I. L. R., R) All., B-U. 

(3) (1911) 8 A. L. J., 1097. 
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CiiAMiBR, J.;, lield that a iiumicipal chaprasi, who 
wa.s alleged “to prowl about at night and be a com- emi-iwob 
pauion of scoundrels and to bolt from the police and EnocHAr. 
go about armed," could not be requir('.d to give 
security under sectioiii 1()9(&) as being unable to give ^ 

a satisfactory account of himself. Chamibr, J., 
said; — “The Magistrate seems to tlunk that the 
words, ‘give a satisfactory account of liimsclf,’ mean 
‘satisfy the Magistrate that ho spends his time or at 
least his leisure hours in a satisfactory manner.’ T can- 
not agree.” Tlie facts were that six or seven men were 
seen coming in from the Jungle. They were pursued 
and ran to a shop where some lathi blows were ex- 
changed. Sharif Ahma,d, and some others were 
subsequently arrested at tlie shop. No doubt Chamier, 

J., said that there was no evidence that the accust'd 
“was taking precautions to co^ncfuil his presence with- 
in tlie Magistrate’s jurisdiction;” but that would 
have been true on either of tlie interpretatioirs of the 
section. The next case is Glmlam Jllani v. Evip&ror 
(1), decided by Tudball, J. In tltat case the appel- 
lants and two other persons were met by the police on 
the road between Meerut city and the railway station. 

The police had been informed that a raid upon the 
town was contemplated by men of ba,d chara,cter, and 
had made preparations to counteract it. On being 
arrested, the ap])ellants gave their names, and it 
turned out that they were well-to-do and respectable 
residents of Dellii. The evidence against them was 
that, somcwliere close to the place where the police 
met them, a, burgla,r’s jemmy was found lying on the 
ground. To delivering judgement Tudball, I., 
said:- “Tlu' ])erKons oont(>mplated in the section*' 
i.e., section 109, “are persons taking precautions to 
concetd their pre.sence within the local limits of the 
Mlagli strata’s jurisdiction, or persons who have no 

(I) (1918) 17 A. L. .T., L'ta. 
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a satisfactory account of tliomsclves.'’ In Emperor 
V. Bhairon (1) this passage from Ihc judgement of 
Tudball, J., is quoted, and it is observed that, “al- 
though the learned Judge was only quoting tlie 
i’psissima verba of the section, yet, riuid in the con- 
text in which that quotation occurs, it appears that 
he .dwelt upon the scope and ambit of tlu' section in 
the sense which we are satisfied that it bears. ’ I 
think that the context in tlu' judgement of i udrall, 
J., shows that he was not thinking about the effect of 
the section as interpreted in Enfperor v. Bhairon at 
all, because the very next words in his judgement are 
“the present applicants clearly do rmt (‘ome within 
clause («), as it was not alleged (hat (hey \v(*re taking 
precautions to conceal their presmix'e with a view to 
committing an off'enct'.’’ So little was Tudball, <1., 
thinking of a. “ within the local limits ’’ |)resence, that, 
in paraphrasing clausi' (h), he makes no mention of 
the words “within the lo(ail limits.” The last deci- 
sion is LaltM V. Emperor (2). The judgement in it 
is very brief and tlie facts are statml very shortly. 
PiGGOTT, J., says: — “The applicant was arri'sted by 
certain police officers along witli a. numbm' of other 
persons in a lane in tlie city of Cawiqiore under what 
were undoubtedly suspicious circumstances.” He 
points out that the Magistrate of Ca,\vnpore called on 
the applicant to give security becaiwe he had not given 
a true explaniation of his presence on the night in 
question at the spot where the polici’: arrested him. 
The learned Judge then says, “T have ascertained that 
T.altu resides within the jnrisdieiion of tlu' Joint 
Magistrate before whom proceedinsrs were taken,” 
and adds “I do not think it possible to anolv the pro- 
visions of section 109 of the Code of Criminal Pro- 

(1) (1926) 49 AIL, 240 (241). (2) (1919) 17 A. D. ,T., 691. 
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cediire to the state of facts set forth above.” If that 
very careful Judge had meant that even if Laltu had ‘ 
been found in hiding with liorise-bi-eaking instru- 
ments, tlie fact that he resided within the jurisdiction 
of the Joint Magistrate would have been a complete 
excuse, provided that his residence was known, then 
I think he would have said so. But the case was 
really one under clause (b) of section 109. and all that 
PiGGOTT, J. , decided was that, on the principle laid 
down by Chai^oer, J., in tlie case to which 1 liave 
referred, it could not be said of Laltu that he could 
not giN'e a. satisfactory account of hiniself witlvin the 
meaning of section 109, clause (b), of the Grimiual 
Procedure Code. 

A case which was not cited before us in a.rgm 
ment, but which was referred to in one of the decisions 
of the Calcutta High Court with which I have aln'a.dy 
dealt, is that of Satii^h Chandra Sarkar v. Em/peror 
(1). In that case the applicauit, who appears to have 
been connected with an anarchist agitation and a » 
consjuracy to commit dacoity, had returned to his 
fatlier’s liome in Calcutta on the 9th of August, 1911. 
On the 12th of August it was reported that he wuis 
concealing himself to avoid observation, and he w<is 
ordered to give security under section 109. The facts 
which were proved against him were that he secluded 
himself in the day-time and went out at night for 
exercise. The learned Judges who decided the case 
said that the proseemtion had not made out that the 
applicant was taking any particular st(^])s to (lonccal 
himself for the tiurpose of coramitllng any ofTenwy 
and on revision, they set aside the order against him, 
remarking that the whole of clause (a) must be read 
together and the object of the concealment must 
with a view to comlmitting some offence. They do 

(1) (1012) I. L. R., 80 Calc.., 456. 
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not appear to have discussed, or even to liave thought 
"of, the distinction between a presence within the 
jurisdiction, and presence at a particular place. 

I now return to the facts of the caise iKvfoi'c us. 
The two respondents were obviously concealing tlieir 
presence, not specially with the object of preventing 
the police from detecting them, but in order to escape 
observation by anybody until an oj>portnnitv should 
occur- for committing some crime of the nature of 
house-breaking. The fact that they wert'. armed with 
lathis and had house-breaking implements with them 
shows that they were concealing themselves with the 
object of committing a crime. 1 tltink that they 
came within the scope of section l()9(f?), aaid that the 
learned Magistrate’s decision was right. 

After I had, .written my Judgc'nu'nt T had the 
advantage of reading that of Bovs, .1. 1 do not dis- 

sent from the view taken by lum of tlio ('llecti of clause 
(b) of section 109; but, as the present <.‘a,se was argued 
on clause (a) and as I am sail slic'd that the’, latter elanse 
applied, I prefer to base my judgement upon it. 

Order of the Court (Boys a, ml Banerji, JiJ., 
dissenting) : — The order of the Sessions Judge of the 
■4th of June, 1927, allowing the appeal and discharg- 
ing the sureties on the ground that section 109(c/) 
did not apply to tlte facts of the ease wa,s wrong. 
'Section 109(a) did apply to the facts of the e.aso. It 
is, however, unnecessary to pass any further ordc'r 
in view of the fact that the ])eriod of one yc'a.r for 
which the Magistrate ordered the ac'eused to fiirnisli 
security has now elapsed, and there is notliing to 
indicate that th’e accused have given any further 
■cause in the interval for calling upon them to furnish 
security. To this extent the application in revision 
is allowed. 


ALLAHABAD SERIES , 


955 


TDL. L. 


REVISIONAL CIVIL. 


Before Mr, Jo^fiee M'likerji and Mr, Justice Banerfi. 

MAHADEO I^EASAl) and o'rHBRS (PiiAiNTiFFs) v. . 
"BADKI DAS, I^AAf SABUP and oTimm {D\mm^Awrs,y^ 

Civil Proeeduro Code, schedule II , paragraph 15(1) (c)™ 
Arbitration — A. ward — Applieatinn to revise decree based 
on atvard on (jround of vwaUdiiy of reference, 

Tlie words “ or being otlierwise invalid ” in pai’agraph 
16(1) (c) of the second schedule to the Code of Civil Procedure 
do not include tlie question whether there was or was not a 
valid reference to arbitrati'on. An aipplication in revision will 
1herefc)i\' lie on the ground of tlie initial invalidity of the 
.rererence. Kanhaiya Lai w Jagannaih Prasad, Hanuman 
Prasad (1), Gopal Das v. Baij Nath (ii) and Tej Singh v. 
Ghasi Ram (;}), folloNved. Afudhia Prasad v. Badar-ulMIusai}i 
(4) and llari Shankar v. Ram Piari (5), refenrcMl to. 

Where certain arbitrators a.ppodnted in the course of a 
pending suit at one time returned the ]>apers to the court and 
said tha.t tliey did not want to go on with tlie iirbitration ; 
but afterwards agreed to continue , and in fact pronounced 
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MuivERJI, J. : — This is an application on tlie 
revisional side of the High Court by the plaintiffs of 
Pbasad a certain suit against a decree made on the l4tli of 
BADEi*r)As, June, 1927, by the Subordinate Judge of Basti. 

s«OT. appears that two plaintifi's, one of whom is an 

■ applicant in this Court and the otlun’ of whom, having 

died, is now represented by tln^ remaining two appli- 
cants in this Court, instituted the suit out of which' 
these proceedings have arisen for recovery of a large 
sum of money amounting to nearly Rs. 20,000 from 
the defendants. After the trial began, tlie pai'ties 
agreed to refer their differences to the arbitration of 
three gentlemen, namely Johliai Ram, Jai Narayan 
Ram and Ram Kumar Marwari (the latter l)eing the 
President of the Board of Arbitrators). An order of 
reference to the aihitrators was ma,de by the hvirned 
Subordinate Judge on the day the petition was filed, 
namely, the 28th of January, 1027. h’he 21011 of 
February, 1927, was fi-xed by the Judge for tlu' sub- 
mission of the award. By a petition dated the 23rd 
of February, 1927, and signed by the President, Ram 
Kumar Marwari, the arbitratoi-s sent back the order 
of reference and the papers sent with it to them, to 
tlie court. In this petition they said that the 
parties had been summoned and asked to compromise 
the case, but they did not agree to do so and that as 
the arbitrators had no time to devote to the arbitra- 
tion, the papers were being returned. On the 24th of 
February, 1927, the Subordinati' Judge ordered the 
report to be put up on the date fixed, namely, the 26th 
of February, 1927. On the latter date, the court 
took down the statements of the prominent parties, 
one on each side. It recorded, in the proceedings of 
. the day, that, according to the plaintiff, the arbitra- 
tors had returned the 'papers as they had no time to 
spare for arbitration and as the parties had failed to 
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come to terms. The proceedings proceeded to note i928 
that the defendant’s version was that the plaintiff mahmiko 
had prevented the arbitrators from deciding the case 
and had forced them to return the papers. The 
defendant suggested that the court should summon sakto. 
the arbitrators and inquire from them whether they 
were really willing to arbitrate. Tlie court accord- j 

ingly ordered tlrat the arbitrators should be summoned 
to appear personally before it on the 12th of March. 

On the 12th of March, the arbitrators appeared 
and on being questioned by the court they stated that 
they were willing to arbitrate. On the same day, 
one of the plaintiffs, viz;., Tribeni Ram, made two 
applications before the court. By the first he said 
that as the arbitrators had definitely refused to arbi- 
trate, there was nothing about which an inquiry 
could bo made from the arbitrators tlieraselves. On 
this, the court made the remark that it had already 
given the reasons in its order dated the 26th of Feb- 
ruary, 1927, as to why it had summoned the arbitra- 
tors. It noted further that on the said 26th of Feb- 
ruary, 1927, the applicant Tribeni did not object to 
the course adopted by the court and that, because the 
arbitrators were present, it was desirable to inquire 
whether they were willing to arbitrate. Evidently, 
it was after the disposal of this application that 
questions were put to the arbitrators and they ex- 
pressed their willingness to arbitrate. By the 
second application Tribeni, one of the plaintiffs, 
made various allegations against the arbitrators. 

The Judge recorded an order stating that there was 
no sufficient reason for superseding the arbitration 
and if there were any other sufficient grounds for im- 
peaching the award, the plaintiff would be heard in 
due time, i.e., after the award had been made. 

GTau. 
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i<)- 2 B The ai'bitriitors, tliereaftc'r, made aii award. 

M AH A DEO The plaintilTs filed objections to the award. The 
Prasad igg^j-ned Judge hea.rd the obj('ctions and dismissed 
them. Thereupon he order('d thai. a, dcHTtH' shoiihl 
Saedp. follow the award. Tt is against this decree that the 
present application in revision has lu'cn filed. 

Muherji, j. Tlic Only gTouiid 00 wluch exception has been 
taken to the award is that the learned Ir^ubordinate 
Judge could not, in law, send back tlie case to the 
arbitrators after they had, by their report datt'd the 
23rd of February, 1927, returned the [lapers and that, 
therefore, the whole award was vitiated. The first 
six grounds of the petition of r(‘vision art' conct'rned 
with this point. The seventh ground, which related 
to the misconduct of the arlutratoi’.s and ct'rtain irre- 
gularities said to liave been conuni(te<l Ity tlie court 
below, wa,.s not prt'ssed. 

A preliminary point is taken on behair of the 
defendants respondents tlial a petition in reviKion is 
not competent and that the dccrc'c which has followed 
the award cannot be impeached. 

On this preliminary point tlie latest cases in this 
Court seem to have held that where, the novard is im- 
peached on the ground that the very ri'fcrence was in- 
competent, this Court can T‘cvis(^ the procicedings and. 
if necessary, set aside the order of reference, with 
the necessary result that the award will fall through. 
An argument to the contrary is based on the last 
four words of sub-clause (r) of clause (1) of para- 
graph 15 of the second schedtde of the Cotlt' of ('ivil 
Procedure, viz., “or being otherwise invalid.” 
Paragraph 15 of the second schedtdi' whicli deals 
with arbitration lays down that no award shall Ix' set 
aside except on one of the grounds mentioned in snb- 
claiises (a) to (c). The question wln'tlier the ground 
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of objection to an award, that it is bad on acconnt of 
a bad reference, conics within the words “or being 
otherwise invalid” lias been sometimes debated in 
this Court. We are of opinion that on principle and 
on authority, the four words quoted do not and can- 
not cover an award where the reference itself is bad. 
The court is required to consider whether an {jward 
is good or bad. The finding of the Judge on the 
point is final and cannot be impeached in appeal. 
The examination of the grounds on which an aw’'a.rd 
may be set aside will show that they all relate to 
something which has been done either by the parties 
or by the arbitrators. There is nothing, if we omit 
the words “or being otherwise invalid” for a mo- 
ment, to suggest that the court is called upon to c'xa- 
mine its own procedure and to pronounce an opinion 
whether its own procedure ivas good or bad. if a. 
reference to arbitration is bad, it is so because' the 
■Judge’s order was not justified in the circumstances 
of the case. If a court has to pronounce an opinion 
as to whether its own act, in making the reference, 
was justified or not, it is not to be expected, 
ordinarily speaking, that its own opinion on its own 
conduct should be allowed to have that finality which, 
for good rea,sons, is allowed to an award. On princi- 
ple, therefore, the words “or being otherwise invalid” 
should not be taleen as including the question whether 
there was a valid reference to arbitration. 

Coming to authorities in this Court, while the 
cases of Ajudhia Prasad v. Badar-ul- Husain, 'per 
PiGGOTT, J., (1), and Hari Shankar v. Ram Piari 
(2), support the view that the question of the validity 
of the T'e.f('r(‘pc('. is one of the matters to be inquired 
into by the Judge under paragraph 15, clause (1), of 
schedule IT of the Code of Civil Procedure, and that 
his opinion should be final on the point, the following 

<1) (1917) T. L. E., S9 AIL, 489. (2) (1928) I. L. R., 4« AIL, 441. 
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cases establish the conti-iiry view : 

Lai V. Jagmmath Prasad, Uaamman Prasad (1), 
Goinl Das v. Baij Nath (2) and Tej Singh v. Gliasi 
Ram (3). 

We are of opinion that a revision is eoni[)elent. 

On the merits, the point to be decided is really 
very* short. The facts have been ail given a.bove. 
The argument for the applicant is that when the ar- 
bitrators refused to act, the course that was opmi to 
the court was indicated by paragraph 5, clause (1), 
of schedule II of the Code of Civil li'oc-ednre. The 
course was not to “coax” the arbitrators to reconsider 
their position and to persuade them to ('fleet the ar- 
bitration. It is argued tliai' the court should lia.ve 
■ accepted the n^siguation seat in by tlu^ ai’bitratoi's by 
their report, dated the 23rd of h'elu’uary, 1927, and 
should have^ allowed tlie {larties to nominate other 
arbitrators ‘and in default of Hieir doing so, the 
court should either liavc itself appoiulml arbitrators 
or should have superseded the arbitration and pro- 
ceeded with the case. On the other hand, the argu- 
ment for the respoiuh'uts is that the refusal of the 
arbitrators to arbitrate was not a linal decision 
arrived at by them, that it was o|)en to them re- 
consider their position and to agn'C to arbitrate' in 
the matter referred to tlu'ui. Two cases have been 
cited by the respondents’ h'arned eonnstd in su])port 
of their contention. Before W(' eonsidi'r tlu' autho- 
rities it will be proper to examine the Oode itself. 

According to the provisions of the Code of C’-ivil 
Procedure, when an application is imuh^ to tlu' court 
stating that the parties have agroc'd to rc'fer their 
differences to arbitration, the court is bound to make- 
a reference accordingly. Where' a reference is made,. 

a) (1920) I. L. B., 48 All., 806. (2) (1926) I. L. R., 48 AIL, 289. 

(8) (1927) I. L. E., 49 AIL, 812. 
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the court’s jurisdiction is temporarily ousted and the 
arbitrators, if they accept the arbitration, become 
seised of the subject-matter in dispute. But the 
arbitrators may not accept the position assigned to 
them, or may be incapacitated by death or other cir- 
cumstances from acting. Provision, therefore, liad 
to be made as to what was to be done in those c'ir- 
cumstances. The law, therefore, says that in the 
case of death or refusal of the arbitrators to act, the 
court has to give a chance to the parties to nomuiate 
fresh arbitrators and, in the case of tlieir default, the 
court may either itself nominate arbitrators for the 
purpose or may supersede the arbitration; and, in 
the latter ease, the court is to decide the case itself. 
It must be reasonably clear, therefore, that tlie court, 
has to decide the question of fact whether a contin- 
gency mentioned above has occurred and whether it 
shoidd give the parties a cliance to appoint fresh arbi- 
trators. In this particular case the arbitrators’ report 
was received a few days before the date fixed, and 
the only order proper was one to put it up before the 
parties on the date fixed in the case. When the 
report of the arbitrators was ta,ken up, the plaintiff 
present stated that the a,rbitrators were not inclined 
to take, the troi:yple of deciding tlie case. The defend- 
ant present stated that the arbitrators were quite 
willing to arbitrate but that the plaintiff present in 
court had put obstructions and had induced them to 
give up the arbitration. The court, th('refore, had 
two versions before it as to why the proposed arbitra- 
tion was going to fall through. It is clear that no 
party to a reference' to arbitration is entitled to resile 
from the arbitration or has a right to nullify the 
reference by doing some improper act. The court 
was, therefore, not only entitled, but was bound to 
inquire into the truth of the allegations of the parties. 
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IMS The court accordingly sent for tlu'. arl)itra.(.ors. 
When the arbitrators arrived, tlie plaintiff Tribeui 
put in a petition stating that the arbitrators sliould 
Baom^das, not be questioned. This a.pplication wa,s {iroperly 
Sakot. disallowed. The arbitrators, on binug (questioned, 
expressed their willingness to proceed with the ar- 
Mukerji J. bitratiou. The result was tliat the oi'der of rcfc'rcnce 
held good and time was ('xtended to tlu' arbitrators 
to inquire into the matter and to formulate their 
award. No suggestion has been ma.de anywhere that 
the court took up any improper at.titudo towar’ds 
either of the parties or towards the arbitrators with 
regard to the reference. On p1a.intiff’s’ btffialf our 
attention has been drawn to tlie stattauent of the 
President of the Board of Arbitratoi's, luinu'ly 
Mr. Earn Kumar, as to what happciu'd on ilu^ 12lh of 
Mai’ch, 192'7, when the arbitrators appc'ared. 
Mr. Earn Kumar was examined during the (‘our.si^ of 
the investigation into the olvjections filed by the 
plaintiffs after the award w'as made. Mr. E,a.m 
Kumar stated that when the court asked wlndher 
they wfwe prepared to arbifrate, he said that he 
should have two hours’ time to camsider the matter. 
The time was granted. l^.!im Kumar coiifcmred with 
his colleagues, Messrs. Jai Narayan and Jokhai Earn, 
as to w'^hether they should really devote (the word 
actually used is “waste”) some of their time over ihe 
investigation of the affair. They all agi'cod that 
they might devote some time to the arbitration a mb 
thereupon, they agreed to aci'.ept the refor(m(’.tL This 
gentleman was examined and cross-exam imrd at givat 
length, but no suggestion whatsoever wa.s ma.de that 
anything improper was done to persuade the arbifra- 
tors to accept the reference. 

The position therefore is this. At one time the 
arbitrators thought that they should induce the 
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parties to come to terms and thereby save themselves iwi 
the trouble of inquiring into the merits of the case. 

This was probably a na.tural desire. In this country 
nobody wants to decide a case as an arbitrator with badm das, 

Ram 

the prospect of making the losing party his enemy, saeup. 
There is nothing on the record to indicate that pre- 
vious consent of the arbitrators had been obtained „ , .. , 
before tlie reference to arbitration was made. Tlie 
arbitrators, therefore, at one time, were unwilling to 
devote time to inquire into the merits of the case. 

Later on, without any improper inducement, they 
were persuaded to accept the reference and to make 
an award. There was, therefore, no case in which 
a definite refusal to arbitrate was made. If there 
had been such a refusal, the court had no alterna,- 
tive left but to allow ti5mo to tlie parties to noniinati' 
fresh arbitrators and in the case of such nominalioii 
to make a reference afresh. In default of such fresh 
nomination of arbitrators, the court could either no- 
minate arbitrators of its own or could proceed with 
the case, after formally recording an order of super- 
session. No such thing happened. Therefore, we 
must take it that this is not a, case in which the arbi- 
trators can be said! to have “refused to act.” 

Coming to the authorities, only two have been 
cited before us. Tlhe case of MaharajaK Joynmngnl 
Singh v. Moliun Ram. (1) is a Privy Council decision. 

It appeals that a reference to arbitration was made 
and there were two arbitrators appointed. The arbi- 
trators made an award, but it was signed by the ar- 
bitrators on different dates. From the decree that 
followed the award an appeal was taken to the High 
Court. By reason of the fact that no ten days’ time 
had been allowed to take exception to the award and 
by reason of the fact that the arbitrators had signed 

(1) (1875) 23 W. R., C. R., 420. 
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19 ^!! the award at difl'ereiit times and not in the presence 
MAHADiio of each other, the case was ronmndcd by tlic High 
I'RASAD ^ direction was given tliat the a,rbitra- 

badm Das, tors should coiiie togetlier and sign the award. 

Saiot. When the case went back before the District .indgo, 
one of the arbitrators, Mr. Bandys took exception to 
Mukerji, j. something (we do not know what) and sent in a 
resignation to -the District Judge in tlie following 
language: — “I can discover no other alternative to 
be left me than herewith to submit my resignation”. 
The learned District Judge wl-is very unwilling to 
accept the resignation and induced Mr. Sandys to 
withdraw it. Mr. Sandys did withdraw and the two 
arbitrators then signed the award before the District 
Judge. Their Lordships of the Drivy (hmncil ex- 
pressed the opinion tliat in tiu' eircuinstanei's of the 
case, Mr. Sandys was not fmicU/s tiffirio and he had 
“never formally divested hims('lf of his character of 
arbitrator.” The case before us is parallel in princi- 
ple to the case before the Judicial Committee. The 
arbitrators, in this present case, sent in tlieir resig- 
nation, ostensibly on the ground that the parties did 
not compromise the ease. If the parties were going 
to compromise the case, there was hardly anything 
about which the three gentlemen could arbitrate. 
In view of the conflicting reasons given by the parties 
before the Judge as to the motive, which persuaded 
the arbitrators to send in tludr rc'signation, the 
learned Judge made an inquiry and found that the 
arbitrators were willing to take up the ri'sponsibility 
which had been thrown on them. Tn the words of 
the Privy Council judgement, “The Judge was very 
unwilling to accept that resignation and induced 
Mr. Sandys to withdraw it.” The action of the 
District Judge in the case before the Privy Council 
was not adversely commented upon by their Lord- 
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ships of the Privy Council, and we do not see why we 
should regard the conduct of the learned Subordinate 
Judge in the case before us as in any way repre- 
hensible. 

The other case is tliat of Har Narain Singh v. 
Bhagwant Knar (1). In this case, Janki Prasad, one 
of the arbitrators, had at one stage of the case sent 
in his resignation, but it was found' that as a matter 
of fact he had all along been taking part in the ar- 
bitration proceedings. It was held that the pro- 
ceedings were not in any way vitiated because of the 
resignation. The learned Judges referred to the 
case decided by the Privy Council, mentioned above, 
and upheld the award. 

On authorities, therefore, the riefc'rence to arbi- 
tration continued to bo valid in spite of tlie ‘r('sgna- 
tion,’ dated the 23rd of February, 1927, sent in by 
the arbitrators. 

The result is that the application fails on the 
merits and is hereby dismissed with costs. 

Banbrjt, J. : — I concur. 

Afflication dismimaL 
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FULT. BENCH. 

Before Mr. Justice, SiiMman, Acting Chief Justice, Mr. 
Justice Mukerji and Mr. Justice Boys. 

RAM RTNOHA aku anothur (Drprndants) SHANKAR 
DAYAij AND ano'i’urk (Pr.AiNTirKs).* 

Procedure — Appeal — Change of lam pending suit — Law by 
which the right of appeal will be governed. 

A 1‘ight of app3al in a. suit is governed by tlie law pre- 
miling at tjie date of the institution of the suit, and not 


^MiscellaneoHS Case No. 1265 of 1927. 
(1) (1887) I. L. K., 10 AIL, 187. 
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1928 by tile law p'revailiug at tlie da<t' of the (li'ciKioii of tlio suit 
Bam SiNOHA ot at the date^of the filing of the a]>p('at. '/’hr (’olo)iial Siujnr 

*• Refining Onmpnny, Ld., v. In'i)ig (11, I'lrlhi (Volh and 
Dayal!^ (kmerai Mills Go., Ld., v. Jnronir-{a.a Gaiinnissioiirr (2), 
Daivanayaka Roddiyar v. Renuliainbal Animal (ill and RaJa 
Prasad v. Shyam Behari TaiI (4'', follcwed. '/Aunin .1// Khan 
V. Qenda (5), overrnled. 

This was a reference made by a Bench consisting 
of Mukerji and Bennet, JJ., of the question 
“Whether the filing of an a,ppeal is governed by the 
Jaw obtaining at the date of the institution of a suit 
or by the law that may prevail at the date of the 
decision of it, or at tin' dntt' of the filing of the 
• appeal.” 


The facts which gave rise to the referem'a were 
as follows : — 

The plaintiff Bhanlsar I)<i)'al bronglit a vsuit 
against Ram Singha a.inl others for nvooverv of aTrears 
of rent. The suit was instituted on the 12th of July, 
1926, when the Agra Tenancy Act of 1901 was still 
m force. The learned AsKsistant Colh'ctor decu'ed the 
suit on the 23rd of December, 1926. An appeal was 
filed by the defendants before the learned District 
Judge of Maiiipuri. The learned Judge ordc'rcd the 
memorandum of appeal to be returned for presenta- 
tion to the proper court, by a decision dated the 31st 
of August, 1927. The memorandum of appeal was 
thereupon taken before the Collector of Ktnwah and 
that learned officer was of opinion iha.t be bad no 
jurisdiction to entertain the appeal ami reh'rred the 
case to the High Court, under section 2(i7 of lla^ A<(rn 
Tenancy Act. The Bench before which the nvb'n'iice 
came up for hearing referred it to a Full Bencli. 

(1) (1905) A. 0., 869. (2) (1927) I. L. R., 9 Lah., 284. 

(3) (1927) I. L. E., 60 Mad., 867. (4) (1928) 20 A. L. J., 406. 

(5) (1904) T. L. R., 26 AIL, 876. 
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On tliis reference— 

Munvslii Badri Narain, for tlie defendants. eam sincma 

V» 

Mtiiislii Baleshtoari Prasad, for the plaintiffs. Suankab 

Dayal. 

SuLAiMAN, A. C. J., and Mukerji and Bovs, 

JJ ; — This is a reference to the High Court under the 
Tenancy Act. The facts are clearly set forth in the 
referring order of Mukerji, J., and it is not necessary 
to repeat them. • 

A suit for arrears of rent was filed in the court 
of the Assistant Collector when the old Tenancy Act 
was in force. Before it could he decided, the new Act 
came into force on the 7tli of September, 1926. Tlie 
suit was decreed on the 23rd of December, 1926. 

Under the old Act a defendiant had undoubtedly 
a right of appeal to the District Judge if the decree 
went against him. Under the new Act, there is no 
appeal from the decision of .an Assistant Collector of 
the first class, when the valuation of the subject-matter 
is less than Rs. 200. 

The point of law that arises, therefore, is 
whether the coming into force of the new Tenancy 
Act, under which no appeal is provided, deprives a 
defendant of his right of apjieal, which he wovdd have 
had if tlie old Tenancy Act had continued to be 
operative. 

It is admitted that tliere is notliing in the new 
I'enancy Act expressly provid.ing that it shall affect 
all pending actions, or that it shall have retrospective 
effect. If, therefore, the right of .appeal was a 
substantive right and not a UK're matter of prcHicdure, 
it could not bo taken away by the new Act. On the 
other hand if it merely involved a question .of 
procedure, that right may hiive been destroyed. 

In our opinion the point is concluded by the 
pronoimcement of their Lordships of tlie Privy 
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Council in the case of The Golonial Sugar Refining '• 
Company, Li., v. Irimig (1). In that fase, ordinarily 
an appeal lay to their Lordships of the Privy Council i 

from an order of the Supreme Court. While the i ‘ 

matter was pending in that court, the law was ; 
amended so as to allow an appeal to the High Court. , i 
Their Lordships of the Privy Council ludd that the h 
new Act could not deprive the party of his right to 
appeal to the Privy Council. T/ird Macnaghten 
remarked at page 372: “To deprive a suitor in a 
pending action of an a])pcal to a superior tribunal ! 

which belonged to him as of right is a very different 
thing from regulating procedure.” 

That principle was re-nfliniU'd by (lieir hordsbips 
in the case of the Delhi ClolU and (leneral Milh Co., 

Li., V. Income-Tax Comnmaionflr ('!). The princiiile 
has been followed by a, Fidl Bench of the Madras I 

High Court in the cjuse of Dcilvanmjaha Reddiyar 1 

y. Renukambal Ammal (3). Dalal, , J., has taken ; 

the same view in the case of Bnla Ptrmctd v. Shyam ■ 

Bekari Lai (4). i 

An earlier case of this Court, Zamin Alt Khan 
V. Genda (5), was decided before the pronouncement of ! 
their Lordships of the Privy Council in the case of 
The Golonial Sngar Refining Gompany, Li. (1). That 
case decided that although a suit is dispos('d of while 
one Act is in force, the appeal is governed by a new Act 
which comes into effect before the appeal is filed. 

That case must be deemed to have been ov('rrulcd by 
the pronouncement of their Ta)rd.shipa of the Privy 
Council. 

We think there is no force in the contention that 
the Privy Coupcil case proceeded on the general ; 
principles of Common Law and is ther(\fovc not applic- 

■ a) (1905) A. 0., 869. (2) (1927) I. L. R., 9 Liih., 284. 

(8) (1927) 1. L. B., 60 Mad., 867. (4) (1928) 26 A. L. .T., 406. 

(6) (1904) I. L. B., 26 All., 876. 
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able to this case, whicli is governed by the IT. P. 19^3 
General Clauses Act of 1904. Under section 6 of r — r 

. ^ ^ .l\AM blNGHA 

that Act, unless a difterent intention appears, the ^ ®. 
repeal of an Act cannot affect any right, privilege, 
obligation or liability acquired, accrued or incurred 
under any enactment so repealed; or affect any remedy 
or any investigation or legal proceeding commenced 
before the repealing Act shall have come into 
operation, and any such remedy may be enforced, and 
any such investigation or legal proceeding may be 
continued and concluded, as if tlie repealing Act bad 
not been passed. It is clear to us that an appeal is a 
mere continuance of the original proceeding initiated 
by the filing of the plaint, and that the right to 
continue that proceeding cannot be affected by a new 
Act, unless it expressly says so. The U. P. General 
Glauses Act does not operate differently. 

Our answer to the reference is that the right to 
appeal to the court of the District Judge was governed 
by the law prevailing at the date of the institution of 
the suit, and not by the law that prevailed at the 
date of its decision, or at the date of the filing of the 
appeal. 

The case will go back to the Bench concerned 
with this opinion. 

Before Mr. Justice Boys, Mr. Justice Kendall and Mr. 

Justice King. 

JAGAT NABAIN . 4 ’nd .\nothbr fPL.‘nNTU'’r's) v. MATHUBA 

DAS AND OTHERS (DEPENDANTS).* 

Hindu law — Joint Hindu family — A'Hcnation of family pro- — — 

party hy managing mem, her — Benefit to the estate — 

Whether transaction must necessarily he of a defensive, 
nature — Criteria for judging propriety of transaction. 

In order to sustain an alienation of joint family property 
raarde by the managing member of the family the trausaction 

*Firfit Appeal No, 4S1 of 1925, from a decree of Blip Kislian Aglia, 

Subordinate Judge of Moradabad, dated the 26th of July, 1926. 
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must be one wliicli is for the benefit of the esiaf o and Hiuh as 
- a priident owner wordd Inwe carr'ied out witli the l\noAvledp;o 
aYa.ila.bIe to liirn at the time. juHtiliable on tlio 

principle of “benefit to the esiaU'” are not lintiied to those 
transactions which are of a “defeiisiYo nature". 

The transacticMi imi.st be jwlgncl, not by it.s aetiial re.snlts, 
but by what might haYe been expected to be its residt.s, at llie 
time it was entered into. Tbs degree of jirudenee wliich 
might fairly be required from a. person wlio was not ibe sole 
owner of the property miglit naturally Ite ,s<iuu'wba.t greater 
than tha.t which might be exjH'cted in the casi' of |,i, soUi otriier 
and might well be held to be ibai wbieb would be demanded in 
ordinary cases from a trustee. 

Him-ooman Pemmd Pandnij v. liahaocr MiDirnj 
Ko.omo&ree (1), Sahu Ram Chandra v. Rhup Siucfh 


(2), Palaniappa Chatty v. Breamalh Ihiivanikamony 
Pandiira Sannadhi (11), Krishna Chandra v. Ratan Ram 
Pal (4), Munashar Bakhsh. Rlngh v. Arjnn Rinyh (5), Tula 
'Ram Y. Tulshi Ram (ti), Mahahir Prasad Mksr v. .'IntJfi 
Prasad Rat (7), dado Singh v. Nathu Singh (8i, Sadhn Sarati 
Prasad' y. Brahmdeo Prasad (U), KaliR'a Nand Singh v. Shiwi 
Na^ndan Singh (KT', and Shaotahal Singh v. Arjnn Das (11), 
referred to. Shankar Sakai v. Ihrhn Ram (12), Rhagwan Das 
Naikv. Mahadeo Prasad Pal (l.'l), Insprclor Singh v. Kharak 
Singh (14) and Rattan Chand v. Sri Thakur Ram Kishan Mnr- 
arji (l.o), not followed. 

The facts of this case siifltcicntly appottr from 
the iudsfement of the Court. 

Mnnshi Panna Lai, for the appellants. 

Bahu Piari Lai Banerji, for the respondents. 

I^OYS, Kendall and Kind, -7.1. : This case lias 

been referred to a Full Bench by an order of reference 
of the Acting Chief Justice, Mr. Jn.stice Rulaiman, 
and Mr. Justice Kendall. The cpiostion with which 


(I) 0 Mno. I. a.. 

(3) (19171 Ti. R., 44 T. A,, 147; 

T.L. R., 40 MacL, 700. 

(K) 0910) 19 Ondh CaseR, 100. 

(7) (1924) I. L. R., 46 All., 364. 

(9) (1021) 61 Indian Cases. 20. 

(II) (1920) 66 Indian Gases, 879. 
03) '0928) I. L. R., 4.6 All., 300. 


(1928) 26 A, L. .1., 


(HII7I r. n. H , .‘i!i AIL, 1 : 17 . 
00(6) 20 ('. W. N,, 646. 

( 1020 ) r. L. R,. 42 A!!., fiSO. 

0026) I. L, R., 48 AIL. 602. 

0021) 63 Indian Cases, 626, 
(1026) T. L. R.. 47 All., m. 

0028) I. T^. R., 60 A!)., 776. 
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we are concicriied is tlie iiieaning and implications o f X993 
the term “benefit of the estate” as used in reference to jacut” 

transfers made by the manager of a Hindu joint f amity. 

I'he facts are simple and admitted. Nityanand had 
two sons, Eameshwar Prasad and Babu Par tap Singh. 
Eameshwar Prasad had two sons, Jagat Narain and 
Krishna Narain. In 1864 certain property Avas 
purchased by Nityanand in the name of his wife. 

After the death of the parents, Eameshwar Prasad 
and Babu Partap Singh on the 20th of January, 1912, 
executed two sale-deeds of this property, each 
purporting to sell a half of one-third of mauza 
Kashipur by each sale-deed. By the two transactions 
jointly, then, these two pei'sons purported to transfer 
the whole of one-third of mauza Kashipur. 

It is admitted that two-thirds of mauza Kashipur 
had previously been sold for Es. 15,000, and the sale 
price of this remaining one-third was Es. 10,000. In 
view of these facts it is admitted that there can be no 
question but that the property fetched a full and 
fair value. The reason given for the sale of the 
property was that it was inconvenient to manage it, 
and again it is admitted that the property was situatc'd 
19 miles away from Bijnor; that neither of the two 
brothers lived in the locality, both had their 
permanent occupations elsewhere, and it was very 
difficult for them to manage the property successfully 
and to the benefit of the family. This is tantamount 
to saying, and it is frankly admitted, that in the 
•ordinary sense of the term the transactions of sale were 
for the benefit of the family. The only question 
calling for decision is wliethc'r the transactions were 
for “the benefit of the estate”, as the expression is 
used in Hindu law. One further fact calls for mention 
and that is that it is not disputed that the intention 
of the vendors was to devote the proceeds to' the 
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192 ^ purcliase of other landed property in a more 

■t: aecessible situation. The Rs. 10,0()() was in fact 

Jag AT 

Nabain placed in a Banlv and for one yejir drew a siibstaiitial 

mathotia interest, and then the Bank failed. But it is not 
denied that the intention with which the property was 
sold was to buy otlu'r property, a.i\d (he fact that the 
■ money was actually lost owing (o tlu' failure of the 
Bank is only an incident which can have no bearing 
on the question we ha.ve to decide. 

It is admitted that the family was a joint family, 
and that the property transferred by the two sale- 
deeds of 19T2 was joint family property. The 
present suit has been brought by thi' two s(ms, Jagat 
Narain and Krislmn Nni’ain, of Banu'sliwar Th-asad 
to set aside the sales on the ground (hat f hey were not 
justified by Hindu law. 


The case has been referred to rm becuiuse of a 
conflict between certain rulings of this Court. As 
their Lordships in n'ferring the case to this Full 
Bench have put it : “A wider meaning was attached 
to the expression ‘benefit of tlie estate’ in Tula Ram v. 
Tulslii Rmn (1), MahaMr Fmmd Mur v. Amla Pmsdd 
Rai (2), Jado Singh v. Nnthu Shujh (3), Sadhu Saran 
Prasad v. Brahmdeo Prasad (4), Kallka Narid Singh 
V. Shiva Nandan Singh (r>) and Sheolahnl Singh v. 
Arjtm Das (6). On the other ha, ml tlu* expre^'^sion has 
been taken in a narrower sense in tlie eases of Shankar 
Sahai v. Bechn Ram (7) and Bhngman Das Nailc v. 
Mahadeo Prasad Pal (R).” The “na,rrower .sense” 
referred to is that in the hist, two (atsi's mentioned 
(and also in Trupactar Singh v. Kharak Singh (0) and 
Rattan Chand v. Sri Thalmr Ram. Kisha.n Mv.ra.rji 
(10), cases also mentioned in the referring order) it has 

(1) 0920) I. L. R., 42 All., SBO. (2) noa-l) T. L. R.. 40 AH.. 8(M. 

(3) (1926) I. L. B., 48 All., B92. (4) (1921) Cl Twliftn Casos, 20. 

(6) (1921) 63 Indian Cases, 62B. (6) (1920) BC Indian Oases, 879. 

(7) '(192B) I. L. E., 47 AIL, 881. (8) (192,3) I. L. B., 4B AIL, 890. 

(9) (1928) I. L. E., BO AIL, 776. (10) (1928) 26 A. L. .1., 777. 
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been suggested that joint family property can only 
be transferred when the transfer is in the nature of 
a “defensive transaction, e.g. for the purpose of 
saving the estate from some threatened injury.” 
This view we shall have to express more precisely when 
referring to the cases in which that view has been 
taken. 

We will proceed to examine the history of this 
question. We have proceeded to that examination by 
considering first the pronouncements of their L(U’d- 
ships of the Privy Council, and only in the event of 
finding those pronouncements otherwise than quite 
clear were we prepared to consider any departure from 
or amplification of those pronouncements justifiable. 
The earliest authoritative pronouncement is to be 
found in the welj'-known case of Hunooman Permud 
Panday Bahooee Munmj Koomoerefi (1). In that 
cUvSe their Lordships were dealing with the power of 
the manager for an infant heir. But it is accepted 
that the same principles will govern the powers of 
a manager of a joint Hindu family, and also, it may 
lie added, the shehait of a temple. Tlie passage 
which we proceed to quote has been quoted in 
numberless judgements, but we have no hesitation in 
quoting it again as it is indubitably the source of the 
law on this point. We were invited to consider 
passages from the Mitakshara, but their Lordships 
had those passages before them and they interpreted 
them in certain language and that language we must, 
and do of course, readily accept. Their Lordships 
said at p. 523 - 

“The power of tlie manager for an infant heir 
to charge an estate not Ids own, is, under the Hindu 
law, a limited and qualified power. It can only be 
exercised rightly in a case of need, or for the benefit 
of the estate. But where, in the particular instance,. 

(1) (1836) 6 Moo. T. A., 393. 

C8:Vn. 
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the charge is one that a, pnwleiit owner would make, in 
Jaoat order to benefit the esi,ate, the houd fide lender is not 
affected by the precedent mismanagement of the estal {' . 

^Da™* The actual pressure on the esiale, ihe danger to be 
averted, or the benefit to be conferred upon it, in the 
particular instance, is the thing to be regarded.” 

Here we have wha.t is to us a quiti' unambiguous 
direction. The power to charge tin' estate can only 
arise “in a case of need” or “for the benefit of the 
estate.” Further, it arises where “the charge is one 
that a prudent owner would make, in order to Iii'iiefit 
the estate.” A^ain, the elements to be camsidered are : 
“the actual pressure on the estate, the danger to be 
averted, or the benefit to be conferred on it, in the 
particular instance.” We have' ('mphasised ourselves, 
by placing the word “or” in iiu'ilics, tlie fact that 
benefit of the estate such as a prmlent owner wmuld 
endeavour to effect is by itself a auflieic'ut justification 
for the creation of the charge. Nowhert^ is there a 
hint in this pronouncement of tlieir T/irdsliipa that 
there need be necessarily any element of “danger to be 
averted.” In other words, wo cannot find in this 
prononncenient any justification whatever for the 
suggestion that the transaction must necessarily bo 
of a “defensive nature.” There are only three 
comments which we think should be imule here. We 
think that it is sufficiently obvious in itself that when 
their Lordships used the words “that a prmlent owner 
would make” they did not mean to suggest that the 
presence or absence of prmh'noo was to be determined 
by what the manager chose to say ho thought !•> be 
prudent, but by what the ordinary man, knowing all 
the facts that were or could propc'i-ly Ik' within Ins 
knowledge at the time the charge was created, wmild 
consider to be prudent. Secondly, the pmdcnce or 
•otherwise of the transaction must not he judgt'd by its 


1 
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result, whether to the benefit or the injury of the 
estate, but must be judged in the light of the Jagax ” 

circumstances which were within the knowledge of the 
liiauager, or knowledge which he could reasonably be 
expected to have acquired. Thirdly, in view of the 
fact that he was not the sole owner of the property, 
but others had an interest in the property, the degree 
of prudence required of him would be' greater, as in 
the case of a trustee, than if he were the sole owner. 

In Krishna Chandra v. Ratan Ram Pcff,(l) and 
Muneshar BaJehsh Singh v. 'A-rjun Singh (2) their 
Lordships’ judgement was interpreted in tlie sense 
that we have interpreted it. Again, in Sahu Ram 
Chandra v. Bhup Singh (3) their Lordsliips of tlie 
* .Privy Council said : — 

“In all of the cases where it can be establislicd that 
the estate itself that is under administration demanded, 
or the family interest justified, the expenditure, then 
those entitled to the estate are bound by the transac- 
tion.” 

We next come to the case of Palaniappa Chetty v. 
Sreemaiih Daivasikamony Pandara Sannadhi (4). It 
is, as we hold, a misconception of their Lordships’ 
pronouncement in this case that has given rise to the 
restricted view of the phrase “benefit of the estate” to 
which we have referred. Their Lordships said at p. 

155 : — ^‘-Tt is impossible, their Lordships think, to give 
a precise definition of it” (benefit to the estate) 
“applicable to all cases, and they do not attempt to 
do so. The preservation, however, of the estate from 
extinction, the defence against hostile litigation 
affecting it, the protection of it or portions from 
injury or 'detori oration by inundation, these and 
■such like thing.s would obviously be benefits.” 

(1) (1916) 20 C. W. N., 646. (2) (1916) 19 Oudh Cases, 100. 

<3) (1917) I. L. E., 39 AIL, 437. (4) (1917) t. E., 44 1. A., 147; 

I. L. E., 40 Mad., 709 (718). 
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It is apparently in this passage alone that the 
theory has found its origin that the traiisaetion must 
be of a defensive nature. It is true that the three 
or four instances given by their I/U’dships are all 
instances where the transaction was of a. defensive' 
nature, but we think there is no Justitio'ation for the 
suggestion that their Lordships meant to say that 
transactions justifiable on the principle of “benefit 
to the estate” arc limited to those transactions which 
are of a defensive nature. In the first place their 
Lordships were clearly merely giving certain cases, 
where the objects to be attained “would obviously be 
benefits”, and, secondly, they expressly went oi! to say, 
“The difficulty is to draw the line as to what are, in 
this connection!, to be taken as benefits ami what not.” 
■We cannot find in tlie quoiat.ions that we have made 
any justification for holding ilmt the principles laid 
down in TTunodman Permvd Pfnnini/ v. Bahooee 
Mmiraj Koon'trerec (1) were being modified. 

From this iieriod onwards wa* tind a number of 
cases in wliich the principh's laid down in Htmooman 
Persauers case w'ere strictly followed, and a number 
of ca^es in which thi' proposition began to be shadowed 
forth, and in some beanse crystnllixed, that the 
transaction must be of a defensive nature. This ' 
phrase “defensive nature” we have taken from some 
of those eases. 

We do not intend to exteud this judgement to 
undue proportions by eonsidoring all of those eases. 
We propose to limit ourselves in a. reference to the 
cases in which that theory has found expression in 
tlds Court. The first of those caises is B/Kt/jirmi Das 
Naik V. Mahadeo Prasad Pal (2). It was a judgement 
of Mr. Justice Rafique and Mr. Justice Lindsay. 
That was a case of - a speculative litigious suit, and 

(1) (1836) 6 Moo. I. A., 393. (2) (1928) I. L. R., 45 AIL, 390. 
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it was held that such a suit was not for the benefit 
of the estate. With this view we think there can be no 
possible ground for disagreement. But their Lord- o, 
ships did say, when discussing the case of Palaniappa 
Ohetty V. Sreemath Daivasilmmonij Pani^ara Sannadhi 
(1), after quoting the remarks to which we have 
aiready referred : “There is nothing in these remarks 
to encourage the notion that an adventure in the 
shape of a speculative suit which might possibly 
bring prof^; to the estate could properly be regarded 
as a ‘benefit to the estate’ or a ‘legal necessity’. 

Their Lordships’ observations rather import that any 
act for which the character of ‘legal neccssitv’ or 
‘benefit to the estate’ can be claimed must necessarily 
be a defensive act, something undertaken for tlie 
protection of the estate already in possession, not an 
act done with the purpose of bringing fresh property 
into possession and which may or may not be successful 
under the chances attending upon litigation.” We 
are satisfied, as we have already said, that, a 
speculative litigation does not come within the 
principles laid down in Hunooman Pers^and’ff case, 
nor do we think it could be justified by any other of 
the pronouncements of their Lordships. But we 
cannot agree with the further conclusion drawn that 
there is anything in Palaniappa Chetty’s case to 
justify holding that the transaction “must necessarily 
be a defensive act. ’ ’ In considering that case we have 
already given our reasons for this view. The same 
egnsiderations apply to the case of Shankar Sahdi v. 

Bechu Ram. (2), where their Lordships held ihat the 
litigation was in fact of the nature of a speculative 
litigation. Whether the particular circumstances 
indicate in our view that the litigation was speculative 
we need not consider. That was a question for 

U) (1917) L. B., 44 L A., 14Y; (2) 05)25) T. D. R., 47 All., :WL 

I. Tj. R., 40 Mad., 700. 
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determination in the particular siiil and not a qiies- 
-taoat tion of the principles to bo applied. It is this idea 
of the necessity that the tra-n.saction should be of a 
defensive nature (which, so far at any rate as this 
Court is concerned, found definite expression in the 
two cases with which we have just dealt) that started 
the current of opinion which is followed in the case 
of Inspector Singh v. Klinrak Singh (t) and is 
reluctantly accepted in the case of Rattan Ckand v. 
Sri Thahir Ram Kishan (2). • 

We, therefore, hold that we are bound and wliolly 
j bound by the pronouncements of their T.ordshipa in 

Hunooman Persaud P mid ay v. Pahoorr Mtinraj 
Koonweree (3), Sahn Ram Chandra v. Phup Singh (4) 
and Pdaniappa Ghetty v. Srcnnalh Daivadknniony 
j Pandara SamiadM (5) ; that there is nothinpf in 

I Pafarmppa’, 9 case whicli justifies the opinion that 

I their Lordships were laying down that the transaction 

must be of a defensive nature or that tlnw were in 
; any way modifying the pronouncements made in 

Hunooman Persaud’ s case; that in Ffunonnmn 
Persaud’s case their Lordvships merely laid down the 
law in the phrases that we have quoted; that they 
indicated that one of the elements which lyould 
justify the transaction is to be found in “benefit to- 
the estate” and that there is not a hint in that 
judgement that if the transaction was to the benefit 
of the estate and was such as a prudent owner would 
have carried out with the knowlcdgi' that was 
available to him at the time, it could be set aside by 
anybody. We have already indicnied that the degree 
of prudence would be the prudence which an ordinary 
man would exercise with the knowledge available to 
, hiiii; and that the transaction would have to be 

\1) (1928) I. L. B., 60 AIL, 776. (2) (1928) 26 A. L. ,T., 777. 

(8) (1866) 6 Moo. I. A., 898. (4) (1917) I. L. R., 89 All., 437. 

I . (6) 0917) L. R., 44 1. A., 147; I. L. B., 40 Mad.. 709. 
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judged not by its results but by what might have 
been expected to be its results at the time it was 
entered into; and that the degree of prudence which 
might fairly be required from a person who was not 
the sole owner of the property might naturally be 
somewhat greater than that which might be expected 
in the case of a sole owner. The degree of prudence 
to be demanded might well be held to be that which 
would be demanded in ordinary cases from a trustee. 

As the whole case has been referred to us and 
the facts as we have set them out at the commence- 
ment of this judgement are admitted, it follows that 
the plaintiffs’ appeal fails. The simple facts are 
tliat tlie adult managers of tlie family found it very 
inconvenient and to the prejudice of the family’s 
interests to retain property, 18 or 19 miles away from 
Bijnor, to the management of which neither of them 
could possibly give proper attention, that they 
considered it to the advantage of the estate to sidl 
that property and purchase other property more 
accessible with the proceeds, that they did in fact 
sell that property on very advantageous terms, that 
there is nothing to indicate that the transaction would 
not have reached a profitable conclusion but for the 
unfortunate accident that a Bank closed its doors. 
Judging these facts by the tests that we have held 
must be applied, we find ample reai5on for holding 
that the transaction was such a one as a prudent 
owner and even a prudent trustee might rightly have 
considered to be for the benefit of the estate, and 
that, therefore, that transaction cannot be impeached. 

The appeal is, therefore, dismissed with costs. 

Appeal dismissed. 
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Before Mr. Justice Stdminan, Adhig Ohirf Jiidke. 

■ BEUBHUKHAN .■iNn others (Plaintiffs) t?. TO’l'A EAM 

AND OTHRHS (l)KFENDANTS).* 


Act No. VII of 1870 (Court Fees .let), section ■\—('iinl 
Procedure Code, section IVl—Menumindutn of appeal 
presented on an insufficient stamp— Procedure . 


A court' is not bound to accept a memorandum of appeal 
Lwben it has been brought to its notice tliat Pie memorandum 
is insufficiently stamped. The concession contemplated by sec- 
tion 149 of the Code of Civil Pmjedui'c cainiol lio, clailned as 
of right. Ram Saliay Rain Pande v. Kumar Laelnni Kara- 
yan Sinrih (1), LePh Ram \. Rainji ’Pas {'Pi and Akkaraju 
Narayana v. Akkaraju Seshamnia (81, rel't'rrt'd l,o. Achut 
RamMiandra Pai v. Nayappa Bab Baliiya ( P, disseiiled from. 

No doubt, if an inHufliciently sliuniH'd meiuorandnin of 
appeal is accepted by inadv(>rtonce, tiino may bo given to the 
appellant to supply the dolicit'iicy. But if flit* court is aware 
ah initio of the insufficiency of the stamp, it. ought t.o return the 
memorandum to the appellant in order that he may, if tlie case, 
admits, re-present it pi'operly stamped and apply foe an exten- 
sion of time under section 5 of the Indian Tiinutatlon Act, 
1908. Jai Sinrfh Gir v. Sita Ram Singh (6), referred to. 

The faots of this case sufficiently npjiear from the 
judgement of the Court. 

Pandit Shamhhu Nath Chauhe, for the appellant. 

SuLAiMAN, A. 0. J. : — It soeniH to ho tlie practice, of 
some junioi vakils to file appesils with insufficient court- 
fee stamps, knowing that they are insufheie.nt, with a 
view to save limitation, I think that such deliberate 
attempts to get round the provisions of the Court Fees 
Act should not be tolerated. If a litigant has not got 
sufficient money ready to pay the whole court fees, the 



•- *Application in Second Appeal No. Nil of 10‘2S. 

(1) (1917) 3 Pat. L. J., 74. (2) (1919) T. L. R., 1 Lab., S.'M. 

<3) (1914) 27 M. L. L, 677. f4) f1913) T. L. R., 88 Bom., 41. 

(S) (1928) 21 A. L. J., 888. 
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appeal ouglit to b'e filed when such court-fees have been 
made good, accompanied with an application for exten- Bim- 
sion of time. But the filling of an iunsufficiently stamped 
appeal, knowing it to be defective, should not be per- 
mitted. 

No doubt the Bombay High Court has held tliat an 
appellate court is bound to accept an insufficiently stamp- 
ed memorandum of appeal and to grant time to make it 
good : — Achut llamcliandm Pai v- Nagnppa Bah Balgija 
(1). But this view has not lieen followed at Patna : 

Ram Sahatj Ram Pande v. Kumar Lachmi Naranan 
Singh (2); nor by the Lahore High Court, LeMi Ram v. 

Raniji Das (3). The Madras High Court has also dis- 
sented from the Bombay view : .4 hlvaraju Narayana v. 
Akkarapi Scshamma (4). 

Section 149 of tlie Code of Civil Procedure no doubt 
gives a court power to allow deficiency to be made good 
in its discretion. The concession cannot be claimed as 
of right. But section 4 of the Court Pees Act expressly 
provides that no document shall be “filed, exhibited, or 
recorded in, or shall be received, or furnished by any of 
the said High Courts in the exercise of its original, ap- 
pellate or revisional jurisdiction, unless in respect of such 
document there be paid a, fee of an amount indicated in 
the schedules as the proper fee.” 

I am clearly of opinion that Ave have full power to 
refuse to accept a memorandum of appeal when it has the 
endorsement of tlie Stamp Eeporter that the amount of 
the court fees paid is insufficient; otherwise the provisions 
of section 4 ol' tlu' Court Pees Act would be evaded indi- 
rectly. That tlu're is such a discretion is clear from the 
case of our own High Court, Jai Singh Gir v. Sita Ram 
Singh (5). Chapter III, rule 10, of our rules also contem- 
plates a case where an insufficiently stamped document 

(1) (1913) I. L. B., 38 Bora., 41. (2) (1917) 8 Pat. L. ,T., 74. 

(8) (1919) I. L. R., 1 Lah., 234. (4) (1914) 27 M. L. J., 677. 

(6) (1928) 21 A. L. J., 388. 
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has been filed pr used in iihe Court or oflicu' “tlirougli a, 
mistake or inadvertence.” 

I accordingly refuse to a.(‘.ocpt these insufilciently 
stamped appeals and direct them to In' ndurued to the 
counsel, with liberty to file tlunu afresh on payment of 
full court fees, accompanied by a.n application for exten- 
sion of time under section of the Tnmitation Act, pro- 
vided good cause is shown for the extension. 


RF.VISTONAI, CIVIL. 

Before Mr. lustice Boiiirf. 

DKBI DAYAL (r)EFF,Nr)ANT) v. BATUVCA^ I’RAHAt) 
(Plaintiek) and AIJDH N.VIIAIN an’d anotumb 
(Defendants).* 

Act No. IX of 1872 (Indian Contract /let), .s'ce-Hon 251 . — Act 
No. IX of 1908 (Indiian Limitation. Act), acetions 19, 20 
and 21 — Partnership — Joint Hindu familn - Acknowledge- 
nwnf. 

When a joint Hindu family' carries on a litisinoss, the 
inembej's thereof are in the tiosition of jmrtners us regards- 
persons dealing with that business. 

An acknowledgement, therefore, made by cttic. member of 
the family, of a debt due by the family in the t^ourw} of its- 
family business, can be availed of by the c.rodit.ur as against 
the entire family. Gadu Bihi v. Parsotam (1) follow’od Lalta 
Prasad v. Babu Pra-ml (2), distinguished. 

The facts of this case sufficiently appear from the 
judgement of the Court. 

Pandit Narmadeshwar Prasad Upadhhja, for the 
applicant. 

Munshi Binod Bihari Lai, for the opposite^ [larties.. 
Banerji, J. ;■ — These are two applications in revi- 
sion, No. 8 of 1928 by Debi Dayal, defendant No. 1, and' 

•Civil Revision No. 8 of 1928. 

(1) (1888) I. L. R., 10 All., 418. (2) (1909) I. L. R., 82 All., 61. 
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No. 112 of 1928 by Gaya Prasad, defendant No. 3. The 

applications are directed against a decree of the Small dbbi dayai, 
Cause Court Judge of Cawnpore decreeing the claim of bal-deo 
the plaintiff for Es. 236-4-0, the price of cloth. The 
finding of the lower court is that “the defendants’ busi- 
ness was a joint family business” and “acknowledgement 
by the defendant No. 2'(Audh Narain) was sufficient to 
keep the claim alive against the defendants Nos. 1 and 3 
also.” 

The learned counsel for the applicant in revision has 
based his claim firstly on the ground that there is no evid- 
ence to prove that defendant No. 2 'was a managing mem- 
ber of a joint Hindu family consisting of the other 
defendants. In regard to this it is sufficient to say that 
it is not found that he was a managing member. The 
second ground of objection is that because the plaintiff 
dealt with defendant No. 1 and defendant No. 2, the 
acknowledgement by defendant No. 2 could not bind 
defendant No. 1 (or defendant No. 3); and the third 
ground of revision is that the debt was barred at the date 
of acknowledgement. In regard to this third point it is 
sufficient to say that the acknowledgement was made on 
the 20th January, 1924, and tlie claim of the plaintiff is 
for goods supplied from the 10th of July 1921 and sub- 
sequent dates, all of which period is within three years 
from the 20th of January, 1924. The debt, therefore, 
was not time-barred at the date of acknowledgement- 
The argument has mainly centred round the liability of 
defendant No. 1, the uncle of defendant No. 2, and 
deh'udant No. 3, the full brother of defendant No. 2, 
for the ordering of goods by defendant No. 2 and the 
acknowledgement of liability by defendant No. 2. It 
was argued in the first place that the finding of fact that 
the defendants’ business was a joint family business was 
without any evidence, but I find in tlie evidence of the 
plaintiff the statements — “They (the defendants) arc all 



984 


THE INDIAN LAW UEl’OKTS, 


VOL. L, 


1928 


DkBI hAlAh 
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Balbeo 

PifASAD. 


joint” and “tliey (the dd'cndanls) s('!l cloth.” There 
is, therefore, evidence on whicli tlie rnidinff tliat (he 
defendants formed a joint family business was ba.M'd. 
That business was a cloth business. The elaiiu of the 
plaintiff is for cloth supi)lied on thi' order of (h'lVmiant 
No. 2, and'the acknowledg’enu'iit on which the plaintiff 
relies is an acknowledgement in regiird to the muiK'y 
owing for that cloth, by defendant No. 2. It would 
appear that as a result of the aeknowlcdgeinent by 
defendant No. 2 further cloth was supplied by the plain- 
tiff, because the acknowledgement was on the 2()th of 
January, 1924, and the plaintiff’s claim extends to cloth 
supplied on the 19th of April, 1921. The section which 
applies to liability of partners in business is sec-tion 261 
of tlie Indian Contract Act which state's as follows : — 
“Each partner, if he does any act ni'cessary for, or 
usually done in, carrying on the business of such a part- 
nership as that of which he is a memluu’, binds his co- 
partners to the same, extent as if he were their agent duly 
appointed for tliat purpose.” In the tu’es<'nt case the 
acts were necessary for, or usually done in, c.arrying on 
the business of such a partnership. I am of opinion, 
therefore, that these acts bind the remaining ])artncrs. 
When a Hindu joint family carries on a business, 1 con- 
sider that tliey are in the position of ]inrtners in regard to 
persons dealing with that business. 

The learned counsel for the applicant bases his case 
on section 21, sub-section (2), of the Indian Tumitation 
Act, which states as follows :-—‘‘Notliing in the said 
sections” (19 and 20) “renders one of several joint con- 
tractors, partners, executors, or mortgagi'cs chargeable 
by reason only of a written acknowledgement signed or 
a payment made by, or by the. agent of, any otlaw or 
others of them.” 

I understand this section to mean that tlie mere fact 
that persons are partners does not make one partner liable 
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under an acknou'ledgement, etc., by another partner. But 
in the present case the liability arises under sec- 
tion 251 of the Indian Contraot Act, because the acknow- 
ledgement was made in the course of the partnership 
business. Eefereiice has been made, to Gadu Bibi v. 
Parsotam (1). In tliat ruling it was held that where the 
acknowledgement was a transaction such as is contem- 
plated in section 251 of the Indian Contract Act, then such 
an acknowledgement would extend a period of limitation 
against the other partner or partners, and section 21 of 
the Indian Limitation Act would not prevent the otlier 
partner or partners from being liable It is true that in 
that particular case tliero was a. delinite linding by tlie 
District Judge that there was autliority for one partner 
to sign for the other. But all tliat was found was tliat 
Hticli a finding brought tlie acknowledgement under sec- 
tion 251 of the Indian Contract Act. In the present 
case the acknowledgement is within section 261 of the 
Indian Contract Act, because it was an acknowledge- 
ment in tlie course of the partnersliip business Refer- 
ence was made to LalNi Prasad v. Balm Prasad (2), but 
that was not a case of a partnership business, and the 
question of liability under section 251 of the Indian 
Contract Act did not arise. Accordingly the ruling is no- 
authority in the present ease. 

For these reasons I dismiss the applications with 
costs. 

A pplication d-mivissed. 

(l! (1888) T. L. R., 10 All., 418, (2) (1900) T. L. B., 82 All., SI. 


19-/.8 


Bbbi Bayal 

t). 

Balded 

Prasad. 
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FULL BENCH. 

Before Mr, Justice Stila'mwn, Ac.lvuj Chief Justice. 

Mr. Justice Mnherfi 'and Mr. Justice, Kendall. 

1928 SOHAN LAL and othbus (‘Dn!''KNnANT.s) ©. MOHAN 
May, 1. LAL AND OTHERS (I’l.AlNTlEES).* 

June, 20. ^ ^ • i 

.Act No. IV of 1882 (Transfer of Property Act), sections 4 

and 54— Act No. XVI of :l‘.)()S Uudiau Hnjistration Act), 
sections 17 and A<3— Usufruct tuiry mortyagc—Sulc by 
unregistered- deed of mortgagor's interest to mortgagee 
Adverse possession — Registration. 

The predeciessor in interest of one D, in raort},m<ied 

a house to BM, the mortgage being nsufructuury. In l!K)l D 
sold the house to RM for Rs. i)(). A sale-deed was exoeuted but 
was never registered. In 19.IU (/) having' died in I914) D's 
heir sold the same house to M h and others. 

Held, on suit by the. second purchasers for redeniptiou 
that, although the unregistered sale-deed of .Ihllf was of no 
avail to pass title, and there could be no tielivory of ismsession, 
inasmuch as the mortgagee had Ihh'U in [wmsc'SHion all along, 
yet the deed 'was available a.s (wichnu'e of a change' in the 
nature of the mortgagee’s possession, and, that being so, the 
possession of the mortgagee must be c-otinh'd as adverse from 
the date of its execution. The mortgagor's lu'ir had, tlu're- 
fore, in the year 1919, no title which ho tnuld transfer, and 
the plaintiffs’ suit must fail. 

The effect of section A ef the ’Pransfer of Propt'rty Act is 
not to make section 49 of the Rcgistratiion Act applicable 
to documents which are compulsorily rcgistrahle by the 
provisions of section 54, paragraph 2, of the I’ransfc'r of ih'o- 
}>erty Act and not by the provisions of section 17 of the 
Registration Act itself. 

Per MtfKTOJi and KtSNDAi-u, JJ. (BntiAiMAN, A.(\.T., 
dissenting) ; — The sale by a mortgagoi' of his iidmest in 
property of •which he has made a nmifrucliiary mortgage! is a 
sale of “tangible immovable property.’’ 

*Seooncl Appeal No, 1274 of 192^, fiYim a tleejve of B, L. Yt»rkt*, 
District Judge of Bulandskahr, dated the 2IStli of Mareh, 1025, confirming a 
decree of Babn Kashi Nath, Subordinate Jiuiffe of IhtlandKbabr, dated tbc 
mh of July, 1924. 
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The following cases were referred to :■ — Sihendrapada 
Banerjce v. Secretary of State for Indian in Council (1), Mut- ^71 

hukaruppan Samhan v. Muthu Samhan (2), Rama Sahu v. v. 
Goicro Ratho (3), Dawal Piranshah v. Dharma Rajarani (4),^'^"”''’^ 
Ralinmt AH v. Muhammad Mashar Hunain (5), Ramammi 
Pattar v. Chinnan Asari (6), Corea v. Apptihamy (7), Mahend- 
ra BaJiad,ur Sin-yh v. Ohamlrapal Singh (8), Sheikh Hushmat v. 

Sheikh , I amir (9), Jhamplu v. Kutramani (10), Thomas v. Tho- 
mas (11) Khiaraj Mai v. Daim (12), Lalman Pande v. Sheo 
Narain Pande (13) and Khedu Rai v. Sheo Parson Rai (14). 

The facts of this case sufficiently appear from the 
judgement of Mukbrji, J. 

Munshi Panna Lai and Babu Binoy Koomar Muker- 
ji, for the appellants. 

Mr. B. Malik, for the respondents. 

Mukbrji, J- : — This case has been referred to a 
Bench of three Judges for the decision of points of linv 
which will be presently stated. It will be necessary to 
state briefly tlie facts of the case in order to sec Iiow the 
law applies and what rule of law ivill be applicable. 

The facts that have been found by the lower appel- 
late court and which, therefore, have been accepted for 
purposes of the determination of the points of law, are 
these : — There was a usufructuary mortgage of certain 
house property made in the year 1873. It was made for 
tlie sura of Ks. 1,000. In course of time, the property 
■came to be owned by one Ilamodar, who, therefore, 
represented the original mortgagor. In course of 
time, the mortgagee'-’ s interest came to be owned by tlu' 
defendant, Baglia Mai. Ragha Mai was the defendant 
No. 1 in tlie suit. Tic has since died and is represented 

(1) (1907) I. L. R., Oalc., 207. (2) (lOM) I. L. R., SB Ma<L, 11.7S. 

(!l) (lO'lO) I. Ij. R., U Mad., 015. (-i) (1917) I. L. R., 41 Bom., m. 

(0) (1913) 11 A. L. J., 407. (0) (1901) I. Xj. R., 24 Mad., 4.19. 

(7) (1012) A. 0., 230 (286). (8) (1920) 24 Omlh OawH, 1.0.0. 

(9) (1918) .02 Tndiau Caaos, 508. (10) (1.917) I. L. R., 89 AIL, COO. 

(11) (IR'-'Ol 2 Kav and .Tohnaon, 79. (12) (1904) T. L. R., ,82 Cal(^, 290. 

(18) (1918) 17 A. L. J., 787. (14) (1917) T. L. R., 39 AIL, 423. 
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ifw on the record by his successors in title. Dainodar oxc- 
soHAs L^cuted, on the 28th of .Pehrnary, .190.1, a deed ot sale in 




Mohan La. favour of Eagha Mai, in rcspc'c.t of the iuortga,ged pro- 
' perty for a sum of Ba. 90. The sale deed was never 
registered. The mortgagees, and after them their suc- 
cessors in interest, continued to he in possession ()f the 
mortgaged property and are still in possession. Damo- 
dar died in 1914. His brother and heir, Krishna Earn, 
by a sale-deed dated the 28th of January, 1919, professed 
to sell the properties in suit to the plaintilTs, who are the 
respondents in this appeal. They brought the suit, out 
of which this appeal has arisen, lor redemption. 

The suit has been met with the plea that the mort- 
gagor sold his rights to the mortgagia' by the deed of 1901 


and therefore no right is k'ft in Krishna. 


Ram or his 

transferee to sue for redemption- d'lu' plaintilTs urge 
that the sale-deed, being unregistered, was not admis- 
sible in evidence and did not transfer any title of Damo- 
dar to Eagha Mai and that, th('refore, the plea of. 
Eagha Mai that he had become tlu' owiu'r of the ]m- 
perty is unmaintainable. On behalf of Eagha Mai it 
was contended that, conceding that the deed of 1901 did 
not transfer any title to liim, lie, at least, began to hold 
the property from 1901 adversely to the. mortgagor and 
that, therefore, by 12 years’ adverse possi'ssion he ac- 
quired the mortgagor’s interest in the property, so that 
nothing was left, in 1919, which coidd Ik* translerred 
by Krislma Earn to the plaintiffs. 

These contentions of the parties have led to the fram- 
ing of tlie following points for (h'iermi nation hv the 
Beiicli of three Judges : — 


(1) Whether the document of the 28th ot Ifehniaryr 
1901, is admissible in evidence for the fjnrpose, of show- 
ing a change in the character of the poss('SKion of the 
mortgagee. 
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(2) Whether after what happened in 1901, the pos- 
session of the mortgagee became adverse and the claim suhan lal 
is l)arrcd by limitation. Mohan Lal. 


Point No. 1. — This point involves several subsidiary 
points. These are : — 




(a) Whether the interest of Damodar in the mort- 
gaged property was a “tangible immovable property’’ 
or “intangible property’’ within the meaning of sec- 
tion 54 of the Transfer of Property Act. 

(h) If it w-as “tangible immovable property’’, whe- 
ther the transfer of it by an nnregistered document is 
valid. 


(c) Wliether, if the interest of Damodar he “intan- 
gible property’’ and could bo transferred only by inenas 
of a registered document, the document was inadmis- 
sible in veidence, liaving regard to the provisions of sec- 
tion 49 of the Eegistration Act. 

If Damodar’ s interest in the mortgaged property be 
tangible immovable property, the transfer could be 
effected eitlier by a registered instrument or by delivery 
of property. As there was no registered document to 
effect a transfer, the transfer would be effective if tliert‘ 
was a “delivery of property.’’ But the property, pro- 
fessed to be sold, was already in tlie possession of the pro- 
posed transferee; it follows that, in the circumstances, 
there could be no delivery of tlie pi’operty. If a party be 
already in possession of the pro])trty, you cannot deliver 
the property to him again, without first asking him to 
vacate the pro[)erty. This was the view taken in the 
Calcutta cas('. of Sibendrapada Banerjce v. Secretarij of 
State for India in Gonncdl (1). The contrary view was 
taken in the case of Mutkukanippan Samban v. Mutim 


(1) (1D07) I. L. R., 34 Calc., 207. 

(JUad. 
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Samhan (1). 


As there is no cast' (k'cidc'd in this (\)uvt, 
SoHAw Lal I am free to express my o|)inion and it is ilial the C'al- 
Mowah' Lai,, ciitta C.Tse lays down the b('i(('r law. if wi' look into the 
reason of the rule \v('. shall see at once jliat, idr (he pid)- 


Muiierji J pass('d, it was essential 

that possession should ehanpc. it Avas this change in 
possession that Avas aceeptc'd ns a eriterion of ii-ansfer. 



It must, therefore, he taken tlait, Avhen tlu' legislature 
said that a transfer of tangible inmifwaldt' property of 
the ALalue of less than Rs. 100 eoiihl Ih' mad(' by delivery 
of the property, it meant actual dt'livery and not a eon- 
atructivc delivery. It follows that tlie doeumtud ('xecuied 
l)y llamodar did not ('ITeet a chanpi' in the lith', and, 
there being no delivery (d‘ the pro|H'riy, no titli' passed to 
Ragha Mai. It further follows that, under section hi of 
the Transfer (d' I’roperty Act, the documeid which )uir- 
porte'd to be a. sale-deed of tangilde immovable itrojterty, 
alnMuly in the |H)ss(‘ssion of the veiuk'C, of the value of 
less than Its. 100, wais compulsorily registrable. 

Again, if the inten'ist of Daniodar was an “intangi- 
ble property’’, the transfer (‘oidd lie. made only by a regis- 
tered document and in that case the registration of the 
document in question was compuilsory uiaka- s(>c(ion f54 
of the Transfer of Property Act. W’hatevt'r, llu'reforc, 
may be the character of the jiroperty which Damodnr 
purported to sell, it could be elTectually sold only by a 
registered deed. In this A'icAV it is not necessary to 
determine the nature of the property. 

The question, nainely, whether a morigagor’s estate 
is a tangible immovable property or wlu'tlu'r it is an in- 
tangible property has been debated at tlu' bar and it is 
but proper that something were said on that point. 

■ When the owner of, say, a lionsi*, whieh is free 
from incumbrance (incumbrance in a large siuise of tbc 
word, including leases etc.) sells it, there can lu' no doubt 
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tliat he sells a “tangible iinmovable property” within 
the meaning of section 54- of tlie Transfer of Property Sra.w" L al 
A ct. But if we express the transaction as “a transfer of mohan l. 4 l. 
the interest of the owner” or “as the transfer of the pro- 
prietary rights” we can easily suggest that the transfer 
is only of “an interest” or “rights” and that, therefore, 
the transfer is of an “intangible property.” But this 
•would not be the correct view. Wo must therefore guard 
ourselves against looseness of expressions and must not 
lose sight of essential truth. The transfer of a lioiise by 
the owner, tlierefore, must be a transfer of tangildc im- 
movable property. Non', wdien the owner makes a 
mortgage of it, lie “transfei’s an ‘interest’ in that pro- 
I ])erty (in tliis case a liouse)_to the mortgagee for the pur- 

, . pose of securing the payment of money advanced etc.”; . 

■sec section 5y(a) of the Transfer of Pro|)erty Act. d'he 
•question now is, what is left with the mortgagor after 
the transfer of an “interest” in fa.vour of the; mortgagee? 

■ Is the oAvner still an “owner” or is he in any way less 

I •tlian an “owner” — a man possessing something sliort of 

Dwnersliip? If ho is still tlu^ owner, what lie will trans- 
fer by way of sale (after the mortgage) wall be the house 
itself and not a mere “interest” or “right” that is left 
^ ' a n him. ' •« 

It is tlie clearest opinion of jurists that the owner of 
\ immovable property, who has parted A\dth some of liis 

I riglits in the sliape of mortgage or lease, remains still the 

j owner. Holland in his “Elements of Jurisprudence,” 

I 13th edition, 1924, at p. 209 says : “It (ownership) may 

......... continue to subsist althougli stripped 

of almost every attriluite wdiich makes it valuable. . . . 

' . . . .” Again at p. 223, he says: “One or more of 

tlie subordinate elements of ownership, such as a .rigid 
of possession or user may bo granted out, wliilc the resi- 
duary right or ownorsliip remains unimpair- 

\ ed.” The same autlior, fnrtlier, at p, 233, talking of 
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pledge, says : “Probably tlie rudesi iiu'lhod is that which 
involves an actnal transfer of oAvnershii) in the tiling 
from the debtor to the creditor . . . and such is the 

English mortgage of lands or goods ('xi'ejit in so 

far as its theory has been inodilied by thi' deienninatioi* 
of the court of Chancery and of the legislaturi' to continue, 
as long as possible, to regard the iiuoigagor as (lie ou'uer 
of the pro]}erfyj 


Similarly, Sahuond in his “Jurisjirudence'’ (7th 
edition, 1924), at p. 280, says ; “I'lie right of the owner 
of a thing may be all but eaten up by the dominant rights- 
of lessees, mortgagees and other I'ncumbranci'rs. His- 
ownership may lie reduced to a nu'ri' nanu' rather than a 
reality. Yet, he nonetheless remains tlu' owiu'r of the 
thing, while all others own nothing more than “rights" 
over it ... . He, then, is tlie owner of a material 
object, Avlio owns a right to the general or residuary uses 
of it, after tlie deduction of all special and limited rights 
of use vested by way of encumbrance in other persons.” 



That eminent writer of treatises of law, I'ollock, 
in his “Eirst Book of Jurisprudenci'” (5th edition, 
1923) at pp. 179 and 180, says ; "Wo must not suppose 
that all the powers of an owiuu- ma'd be exm-cisabh' at 
once or immediately; he may remain ownm- though he 
has parted witli some of them for a time, lie may for ai 
time even part with liis whole jiowers of usi' and (Uijoy-. 
ment and suspend his power of disjiosal, proN-ided that 
he reserves for himself or his successors the right of ulti- 
mately reclaiming the thing and being ri'stored to his. 
power.” 

Enough has been said to establisli, on aidhority, 
that‘the mortgagor, in spite of ext'cuting a, moitgagc, 
whether it be a eimplc mortgage or an usufnud.uary 
mortgage, is still the owner of the property so mortgaged. 
If, then, he makes a transfer of “his inlcrcsi", he make^^ 
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R transfer of tlie property itself and not merely of an abs- 

tract right or of “certain rights out of his total bundle Sohan Lal 

of riglits’’ originally owned by him. Mohan' lal. 

If this were not the case, let us see to what conse- 
<iuences we are landed. A mortgage, as I have pointed 
out, is, by the very definition, a transfer of an “interest” 
in a specific immovable property in favour of the mort- 
gagee, ii'respective of wliether the mortgage is simple or 
usufructuary. In the case of a simple mortgage the 
mortgagor retains possession; in the case of a usufrnct- 
uary mortgage he parts with possession. In either case 
he is tlie mortgagor and, one Avould expect, his interest 
is the same- \¥e cannot therefore say tluit in the ease 
of a simjile mortgage, tlie mortgagor being in possession,, 
his interest is a tangible immovable projierty, Avhile in 
tlie case of an usufructuary mortgage tlie mortgagor’s 
interest is an intangible property, liecausc lie is out of 
possession. Yet, in some cases it has been decided that 
such is the case. In my opinion, on principle, there can 
be no distinction made between the two cases of simple 
and usufructuary mortgages. No authority has been 
cited to us as to the intorc'st of tlie mortgagee, but if the 
cases wliich deal Avitli the mortgagor’s interest have 
been correctly decided, it Avould follow that the interest 
of a simple^ mortgagee Avould be an intangible property, 

Avhilc the interest of the usufructuary mortgagee. AA-ould 
be a tangible immovable property. As I have already 
stated, there is no room for tliis distinction. In each 
case the mortgagee possesses nothing but an interest in 
the immovable ])roperty and the mortgagor is the OAvner 
of till' jii’operty. 

In the case of a mortgage in England, as poinhid 
out by that erudite jurist, ITolland (see the quotation 
from p. 233 above), the mortgagee, from the date of tlie 
mortgage, becomes tlie “legal” owner of the property 




THE INDIAN LAW HEF()R1>. 




Mul'erji, J. 


!«'.= and notliing is I'-rt >" .«“• ''r'l'',,,"'';''' 

Bo«»a £al been called “a bare niiiilj ol ^ n 

r le<nslaturc lias inteniioiinlly ivlusctl io uniioii IIk. <a 
pi^ission ‘‘equity of mleiupliou", and for nruple jood 
■ reasons. It had, liowewr, to ust> the (expression right 
Mui-erji,j. (sec scctiou (iO of tlic 'rransUu' ul 1 roperty 

Act). But the. expression has hei'U usi'd in an ('idirely 
different sense. A “right to ivdecni" is not t!u' saino 
thing as “an equity of redeinption in England. 

India a host of people, besides the mortgagor hiinsell, 
are allowed to exercise the right ol redemption, see sec- 
tion 91 of tlie Transfer of BroptM-ly Act. One iil these 
persons is a iudgement-ereditor ol the mortgagoi. n- 
tainly, the interest id' a, judgemenOereditoiMil th'' 
gagor and tlie interest of the mortgagor liimsell in Ihi' 
property mortgaged am not identical. It ‘''‘'''J'' 

fore, he very wrong to subsiit uli' t hi- expression right to 
redeem” for the Bnglish expression of “equity ol re- 
demption”, and then to say tliat the “right to redeem 
possessed by a mortgagor is an int.angilile property. 

q.’he admissibility of the document in iiuestion has 
to be determined only if tlii' doeunumt is luie id' tlie des- 
cription referred to in section 19 id tlie Kegistiation 
Act. Tlie Kegistration Act, section 19, makes docu- 
ments which are compulsorily registrable iindi'r the pro- 
vftions of section 17 of the Kegistration Ard inadmis- 
sible in evidence, for certain piirposi's. ^ Ky section 1 of 
the Transfer of Proiierty Aid. the provision of seidion Ad' 
of the same Act has been made “stipplemetdal to tlie 
Eegistration Act. Under the provisions (d si'idion dt 
a sale-deed of the value id’ less than Ks. 190 is coiiipnh 
sorily registrable, it being immaterial uludher the |tio- 
perty sold is tangible immovable property or intangibk; 
property. In the former case, if tlu're lie delivery of 
possession, that may pass title, but ilieii an mircgistered 
sale-deed would be of no use. Hectioii 51, t hereloia', to 
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sonic extent, modifies the provisions of section 17 of the 
Registration Act. It is tlierefore argued that section 4 sohan Lae, 
of the Transfer of Property Act should be so read as to mohan Lai,. 
embody section 54 into section 17 of the Transfer of 
Property Act, not only for purposes of amending sec- . 

tion 17, but also^ for purposes of reading section 49 of the 
Registration Act as applicable to section 54 of the Trans- 
fer of Property Act. This contention lias been consider- ■ 
ed by tlie Courts of Madras and Bombay and different 
answers have been given. The Pull Bencli case of 
B.ama Salin v. Gourro Ratjw (1) decided that sec- 
tion 49 of the Registi-ation i\ct aiiiilied only to tlie docu- ' 
ments mentioned in section 17 of the Registration Act 
and not to documents \\\hicli did not couk' within tlu' 
purview of the })rovisions of tliat section. In my ()|)in- 
ion the Madras view is preferable to the vimv expn^ssed 
by one of the k'arned diidges in the cast' of Daiiml 
PlranshaJi v. Dhariim Rajaram (2). Tliero can lie no 
doubt that tlie legislature did mean to incorporate the 
provisions of the Transfer of Property Act, relating to 
registration, into section 17 of the Registration Act; but 
it docs not follow that, when framing section 4 of the 
Transfer of Property Act, they had in tlieir view the pro- 
visions of section 49 of tlie Registration Act. It is no 
doubt illogical to apply section ■19 of the Registration 
Act to the documents mentioned in section 17 of tlj^i 
same Act and to make tlie former inajiplicable to the 
documents ulrich are compulsorily registrable under the 
Transfer of l^roperty Act. But the question is not wliat 
the law should be but what the law has been declared to 
be. A court, ca,nnot Ic'gishd.e hut can only interpret tlio 
law. It will he Joi- the Tji'gislature to remedy tlie defeots 
that may be pointc'd out liy the coiu'ts. By making the 
provisions of tlic d’l-ansfer of Property Act, relating to 
registration, supplemental to the Registration Act, tlic 

(1) (1020) I. L. R., 4.1 Mail., BS. (2) (1017) T. L.' R., 41 Bom., B50. 
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■I.JI 2 S Ijegislaturo simply dechiiTd tliat section 1 of the d I'ansler 
soHAN Dal of Property Act migiit he read, say, as section 1 1 A of 
Mohan Lal. the Eegistration Act. But something nioiv than this 
' would be necessary for the courts to iiold that the 
Ijegislatiire expressed themsi'lvi's clearly in tludr inteu- 
Muicerfi.J. provisions of section 19 would 

apply to the said “section .L7A" of tlu' Uegistration 
Act. I would, therefori', hold that si'ction 49 does not 
apply to tlie document of the ‘JHth of h’ebruary, 1901. 
Purther, it follows that there being no bar to the admis- 
sibility in evidence of the dixninu'nt of li)t)l (the only 
bar alleged was section 49 of the Registration Act), the 
document is admissible in e\ idi'nce. 

Point No. d.— -'riie ctmlcnlions of the parties liave 
been set forth abow'. Ragha Mai was in possession as 
a mortgagee, till the ('xecut.ion of the sale-deed in Ilia 
faiVour. His possession was, Iherefori', permissivo and 
derivative. AVhen Daniodar, by execution ol the <locu- 
ment of 1901, told liim that from the date of the execu- 
tion of the document he (Ragha Dial) lu'came the owner 
of the })roperty, Ragha, Alai’s iiossession ceased to be 
permissive and derivative, lie began, (’xiiressiy, to 
claim under a proprietary title, although, as a matter of 
law, no title as owni'r accrued to him under the docu- 
ment. There is no room to dmibt that tlu’ inlmition of 
■|he parties was that from (he date of tlu' execution of 
the document in 1901 Ragha Alai shoidd heconu' tlu' ])ro- 
prietor of the property and Daniodar should ccasi' to 
have anything to do with it. In the circumHta’nces, the 
possession of Ragha IMnl must bi\ without any dilticulty, 
treated as bi'cnming adverse to Daniodar from (he date 
of tlie execution of the document. 

It is, however, oontendi'd that on the dati' of the 
execution of the sale-deed Daniodar was not tmlith'd to 
possession and that, therefore, from that date Ragha Alai 
could not begin to start to prescribe for a full estate. It 


h If 
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Mukerji, 




is, no doubt, a true proposition of law that you cannot be 
in adverse possession of a property against a man who Sohan Lal 
is not entitled to the possession of that property. But mohan Lal. 
the present case is exceptional. The mortgagor and the 
mortgagee, by agreement (if valid), could put an end to 
tlie mortgage. Tliey could agree that the mortgage 
would cease and Damodar would get possession at oncfi. 

If tliat had been the agreement, and if, in spite of that 
agi'eement, Eagha Mai had continued to be in possession 
of the property, Eagha Mai’s possession would have 
become adverse, because Damodar would bo entitled to 
possession. Again, the parties could agree that the 
mortgagee’s estate and the mortgagor’s estate Avould vest 
in the sainc pei-son. In tliat case Damodar would cease 
to have any interest in the property and the possession 
of Eaglia Mai, ceasing to bo that of a mortgagee, would 
start as adverse to Damodar. Wlicre in an intended 
sale, whicli can be effected in law only by a registered 
■document, no sucli document is executed and yet the 
intending purcliaser gets possession, he gets possession 
with tlie consent of the intending vendor; but, nonethe- 
less, tlie })ui'cliaser’s possession begins adversely to the 
vendor- If tlie intending jiurchaser be fortunate enough 
to continue, undisturbed by the vendor, in possession 
i'or 12 years, he •would acquire a perfect title as against 
the former owner, the vendor. The principle applicable 
to this case is the same. The fact that the mortgagor, 

•on the 2Hth of Ih'bruary, 1901, was not entitled to posses- 
sion do('s not cnaite any difference, in principle. As I 
haw alnuidy stak'd, the parties by common agreement 
a(it('mpted to ]m(j an end to the mortgagee’s estate. If 
the mortgag('e’s estate could come to an end, tlie mort- 
gagor would bo at once entitled to possession. If the 
mortgagor does not enter into possession, the mort- 
gagee’s possession would become adverse to the 
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1023 mortgagor, altlioiigii the original ostsiU’ as a iiiurt- 
Sohan Lai. gagcc was not, adverse to flie mortgagor. As the result 
Mohan Lal. oil tlio agreement lietween Damodar and Haglia Mai, 
therefore, the possesaiou of liagha Mai lK'<-ame adw'rsc 
to Damodar from tlio date of llu' exi'eution of llu' salt'- 
deed, and after tlie la[)se of I'i yetirs lu'ither Damodar 
nor his successor in title could elaim (lit' jiroperty. 

For tlie reasons given ahovt', I wiiutd aiiswt'r the 
second (|ucstion also in the aftirmative. 

Kendall, J. : — 1 have had (he iulvanhige of read- 
ing the judgement of my learnt'd hrodu'r Mi'Kioau iind 1 
am in agreement with the answers which lit' has given 
to the two questions referred to us for decision. In (he 
view that we have taken of the clTect tif section 4 of (he 
Translor of Proiiertv Act read with sections 17 and 19 
of the Ih'gistration Act, (he dtieumi'nt is admissihle in 
evident'o for the luirpo.st' of showing a change in tlie 
cluvracter of the [lossession of tlu* mortgagee. 1 would 
observe especially that the wording of st'clion I of the 
Transfer of ihoperty Act shows that (In' Degislalure in- 
tended to distinguish tlie relation of the 'rransfer of Pro- 
perty Act to the Indian Pont met Ac(, from llu' relalion 
of tlie specifu'd sections of the d'ransfi’r of Properly Act 
to the Indian Kogistration Act. 'I'he spi'c.ilic'd sedions 
arc not to lie “taken as part of’’ (he Indian Hegisiration 
Act hut are merely to Ik' “read as snpplenienlal lo’’ tlie 
- Kegistration Act. The result of Ihis disdnefion must, 
in my opinion, he that the specilied sections of the 
Transfer of Property Act, viz. Hd, [laragraphs ‘J and .'5, 
69, 107 and 123, are not to 1 h' di'i'ined (o he eiiiluitlietl in 
the Registration Act. h’lu'y set forth (he methods in 
wliicli sales, mortgages, least's am! gifis are (o Ix' 
effected, and as in some cases the transfer may he effecl- 
ed by delivery of property and not by a rt'gisiert'd iiist.ni- 
ment at all, it is clear that llu'se, st'dions could nol ht* 
embodied in the Registration Ad. I’hey do, howevi'r. 
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provide that certain deeds, which are not compulsorily 
registrable under the Eegistration Act, shaTl be register- Sohan^ Lai. 
ed, and the effect of section 4, tlierefore, in making these mohan' Lad. 
sections supplemental to tlie Eegistration Act is merely 
i to add certain doemnents ter those which must lie regis- 

I " tered under the Eegistration Act- 

The effect of this decision is that section 49 of the 
Eegistration Act does not affect the deed with which we 
are concerned in the present appeal, and it is admissible 
I in evidence. It is not necessary for the purposes of tlie 

I present case to decide the question whetlier tlie property 

I whicli was intended to be transfcin-ed by it was “tangible 
immovable property’’ or not. But tins point was a.rgncd 
at some length,, and it was pressed upon us by the learned 
counsel on bolialf of tlie appellant that the property was 
tangible. I venture to make some observations on this 
]ioint, because if it had been necessary for ns to decide 
I it I sbould myself have had some liesitation in following 

the authority which has been undoubtedly laid down in 
this Court on tlie subject. In the case of Rahmat AU 
V. Mnhammad Mazliar Husain (1) it has been held by 
a Bench of tins Court that the right to redeem a mortgage 
! comes within the meaning of tlie expression “other in- 

tangible thing” in the second danse of section 54 of the 
Transfer of Property Act. A similar opinion was ex- 
I pressed by a Bench of the Madras High Court in the 

case of Ramasami P attar v. Chinnan Asg.ri (2), in which 
it is remarked : — “The equity of redemption in a usn- 
fructuary raortigage is only an intangible thing -like a re- 
version and it can he translerrc'd by sale 

only by a, registered insliannent and noli h.y delievery of 
the ])roperty.” 'This ^•i('.\v is suiipoi'ted by a referenec 
: to Williams on “Eeal Property.” With all u'spect to 

tlie learned Judges who expressed (Iris opinion, I would 

i (1) (1913) 11 A. L. .T., 407. (2) (1901) T. L. E., 24 Miul., 419 
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remark that in Englisli law “wliat is j,R'n('raIly under- 
vfioH:VN Lal stood by the term iiiortgag'(' is a (UDin'^iuirv nj land or 
Mohan Lal. other property as security for llie payuieut of money", 
and tlie mortgag’ee has been ludd fo 1 h' in law fhe owner 
Kmda'i } mortgaged i)ro])erty.- (Kt>e Williams on "Heal 

Property", 24th edition, at p. 05.4 and (lie following 
pages). In section 58 of the fl'ransIVr of Properly Act, 
liowcver, a mortgage is delined as "a transfer of an 
interest in speed fic iniinorahle projicrtij for the purpose 
of seauring tlie payment of money ad\a not'd or to be ad- 
vanced by way of loan In Salmoiui's duris- 

prudence, 0th edition, chapter 12, the author piunls out 
tliat, altliough strictly nothing can be owiu'd ('xcept 
nlistract rights, yet a vi'iy common form of spt'ceh en- 
ables us to speak of tlie owiu'rship of a material thing, 
and that (see p. 22) “The ownership of a makwial thing 
means the ownership of a jns in ir prnprid in D'sjiect of 

that thing The ownership of a jns in re 

•(tlie, mi is always incorporeal, evt'ii though the object of 
tliat rigid is a corporeal thing . . . In its full and nor- 
mal compass a jus in nt propria over a nuderial object 
is a right to the entirety of tlu' law ful us('s of that object. 
It is a general right of use and disposal, all jura in re 
aliend being merely special and limited rights derogating 
from it in special respects. It is only this absoluti' and 
•comprehensive right — this unirersnm /a.s— -that is idi'iiti- 

fied with its object This comfiass, 

however, may bo limited to any exlent by the adverse 
influences of jura, in re nliend vested in other persons, 
Tlie right of the owner of a thing may be all but' eaten 
up by the dominant rights of h'sst'cs, mortgagves, and 
other incumbrancers. Ilis ownersliip may Ih' ivdius'd to 
a mere name rather tlian a I’eality. 5’et lu* noneila'less 
remains the owner of the thing, while all the others 
■own nothing more than rights over it." Bc'aring in 
mind these principles of jnrispnidencc, T find great 
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difficulty in persuading myself tliat a mortgagor, when 
he executes a mortage and “transfers an interest” in a SOHAN liAt. 
house or land, or other tangible property of his own , moean lal.. 
transfers the unwersim jus in tliat property. It appears 
to me that it is just this udiicli the mortgagor retains, ^ ^ 

whether he executes a simple or a. usufructuary mort- 
gage, in any territory to which the Transfer of Property 
Act applies. It must follow, then, that in selling what 
is popularly called his “equity of redemption” he is in 
reality selling the property itself, and in the present case 
this was undoubtedly tangible property. It would fol- 
low from this that lie could sell it by placing the buyer in 
possession of the property (pro\'ided that the property 
was of less value than Es. 100) without executing a regis- 
tered instrument. 


I am entirely in agreement witli ray learned brotlK'r 
tlidt there was no delivery of possession in the present 
case. It is true there is more than one decision of the 
Madras Higli Court which would support an opposite 
view. But we have the authority of tlie Calcutta High 
Court that there must be actual and not constructive de- 
livery of possession, and, as my learned brother has 
pointed out, the reason for this is that tliere must liC' 
publicity of the fact that title has passed. In spite, tlierc- 
fore, of the fact that when the mortgagor executed tins 
deed in 1901 his intention was to transfer what, in my 
opinion, was tangible immovable property, nevertheless, 
as he actually did not deliver possession to the mortgagee 
in his new capacity of owner and there was no registered 
deed, the transfer was not valid. 

We have held the document to be admissible in 
evidence to prove the intention of the parties, that 
is to say, that Eagha Mai, who had hitherto been a 
mortgagee in possession, should become the full pro- 
prietor. It is true that their Lordships of the Privy 
Council have held that possession is never considered 
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1928 adverse if it eaii lie referred a lawful tith', and 
it may therefore be ar^aied (hat if K’a^'ba Mai s pt^st- 
T tion Iiad ever been calk'd in ijuestiun bebm' Ins deaili, 

WoHAK .AL. neei'ssary to hold that bi.s pc^sses- 

sion was that of a mortgagee and nol of a trespasser. 

KmMi,/. Corrii V. A (0> btnvever, in 

which the above pro])osition is (pioted with apiiroval, 
their Lordships have remarked that, even wlu're such 
a lawful title existed, po.ssession might bi' held to be 
adverse if there were a delinite statetmmt of ouster 
ill the first place. I do not think that in the pre.seiit 
ease there can be any dinienlty in n'garding the un- 
registered sale-deed as a definite stafemeni .>f ouster 
as Ix'tweeii the parties to it. for it oli>arl\' st'is lortli 
that from the date of the di'cd H igha Mai is lo be 
the owner. It is true that we ha\e held that there 
was no actual delivery of possessiim such as would 
’ traaisfer tangible pi'operty nndm' section b'} of the 
Transfer of ' I’roperty Act. It. might thcrehire be 
difficult, if not impo.ssibh', to hold that the possession 
of Itaglia Mai bcearne from that- moment adverse to 
the whole world, or indeml to anyoiu' ('Ise (‘xeept tlic 
otlier party to the doeiiment against whom the state- 
ment of ouster had effect. But as ri'gards Dainodar 
himself I believe tliat the document is sullieient to 
change the nature of Baglni Alai's ]>ossessiou from 
that of a mortgagee to tliat of a. trespasser, as the 
deed is held to be insuffieienl to effect a- valid trans- 
fer. If Damodar had died before Bagha Alai’s title 
Itad matured by 12 years’ atlver.sc' possession against 
him into that of a full owner, it might have been 
very difficult to hold that the^ pnssi'ssion (d‘ Ibigha 
Mai continued to be advcr.sc to Hamodar's heirs. 
But this point does not arise, heeause Damodar did 
not die until 1914, and before that Bagha Alai had 

(1) [1912,1 A. C., 280. 
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completed 12 years’ possession since the nature of 

Ids possession had changed, Soh.w Hit, 

I agree therefore in liolding that the plaintiffs’ Mohan Lal. 
suit was barred by limitation, and that the appeal 
ought to allowed. 

SuLAiMAN, A.C.J.: — I agree with my learned 
brothers in their answers to the questions referred, 
and would only add a few words. 

The first question is whether the interest of the 
mortgagor in a property usufructuarily mortgaged is 
tangible or intangible immovable {)ropertv. Tliere 
is no doubt that the ownership in the property re- 
mains vested in the mortgagor, however lieavily the 
ju'ojK'rty may bo mortgaged. But in a ease of nsn- 
I'nictuary mortgage, as distinct J'roni a, simple 
mortgage, tlie mortgagor has no right to immediate 
enjoyment of the profits of the property. His right 
is to redeem it, that is to sa,y to recover possession on 
pa,yment of the inortgiige money. According to its 
literal meaning, “tangible” property would be one 
which is capable of being touched, and therefore 
capable of being possessed. It must accordingly be 
property whieli is capable of dclivt'ry of possessit)!! 
from one person to another. A mortgaged ])roperty 
itself is undoubtedly “tangible,” but the interest of 
the mortgagor in the property, when the mortgage is 
usufructuary, is not identical with the property it- 
self, as some interest has already passed to the 
mortgagee, including the right to remain in possession 
and ap])ropria,te the profits. The interest whiidi tlie 
mortgagor possesses is not itself capable^ of being 
toncdied, nor is it such that an actual delivery of its 
possession can be effected by the mortgagor to the 
mortgagee. It seems difBcnlt to conceive of a thing 
.ns being tangible when it is not capable of actual 
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1 SW 8 delivery of possessioiK Altliou*;'!!, tlu'i’o.fore, the 
Bohan Lal mortgagor is the legal owma- of the ustifrueinarily 
Mohan Lao. iHortgfiged property, whatever rights lu' possesses, so 
long as the mortgage subsists, cannot be treated as 
“tangible.” The snbjcvt matter of ownersliip is. 

Sutoidji, Put the interest wliieli tlu' mortgagor can 

transfer is “intangible.” 

No case has been cited before us where it lias enn- 
• been suggested that the inleiH'st of a mortgagor in the 
. case of a nsiifructuary mortgage is “tangible” immov- 
able property. On the otber hand tlu ro are numerous 
authorities to the effect that such an interest is “in- 
tangible.” I may refer to the following eases : — 
Rahmnt All v. Mnham)ui(d .l/or/mr fliisahi (1), 
Ramammi PaUur v. Chitninn .l.sv/r/ (ib, Mahctidw 
Bahadur Singh v. (luindrupai Singh (H) and Sheikh 
Hushmat v. Sheikh Jamir (4). Nothing has been 
brought to my notice m argument which would justify 
me in dissenting from such a consensus of view. 

The second point is whether, even if the interest 
were “tangible” immovable prufierly, eonstruetive 
delivery o.f possession would lie suHicieut to l.iriug it 
within section 54 of the d'ra.n.sfer of Property Act. 

I agree with the Calcutta view tliat dclivt>ry is 
the essence of tlio transaction and must be of a 
nature capable cjf being proved iii taise of dispute. 
There cannot be delivery of a, property by the mort-ii 
gagor to the mortgagee when the propVrtv is alrca.d\| 
in the possession of the latter. A .mirremler of (Ik® 
right to redeem, or a trangb-r of the l(‘ga.l ou nersliip. 
is not by any means the same thing as tiu' delivery of 
the property itself, Thus the regislra,tiou of ‘ the 
sale-deed in question was compulsorv. 


(1) (1913) 11 A.. Ij* «T., 407 (409*1 0), f'2i iHioit T r cm At i 
(3) (1920) M Oudh bases: uL ^ ^ ^ 

.(4) (1918) 52 Indian CastM^, 558. 
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The third point is whether for want of registra- 
tion the sale-deed was inadmissible in evidence under 
section 49 of the Registration Act. Its registration 
was conipiilsory under section 54 of the Transfer of 
Property Act. Section 4 of tlie Transfer of Property 
Act provides that section 54, paragraph 2, “shall bo 
read as supplemental to the Indian Registration Act 
of 1877..” The chapter and sections of the Act which 
relate to contracts are to be taken “as part of” the 
Indian Contract Act. But section 54, paragraph 2, 
is “supplemental” to the Registration Act. Even if 
it was the intention of the Legislature to incorporate 
this provision of the Transfer of Property Act into 
section 17 of the Registration Act, the language used 
falls short of carrying that into effect. There is no 
justification for holding that the provisions of section 
54 are not only “supplemental” to the Registration 
Act, but a “part and parcel” of a particular section 
of that Act. It follows that the reference in section 
49 of the Registration Act to section 17 cannot be 
deemed to be applicable to the provisions of section 
54 of the Transfer of Property Act. However illo- 
gical it may look, I am constrained to hold that 
section 49 does not make the document inadinissiblo 
in evidence. I prefer the view expressed by 

Macleod, J., in the case of Daioal Piranshah v. 

Dhitrma Rajaram (1) and followed in the case of 
Rama Saliu v. Goioro Ratho (2). 

Even if section 49 were applicable, the document 
cannot be received as evidence of any transaction, 
affeetbuj immovahU property. It is inadmissible for 
the purpose of showing that a transfer was effected, 
but there is no prohibition against its use for the 
collateral purpose of showing the nature or cliaracter 
of possession. If instead of the word “affecting”, 

(1) fl017) T. L. E., 41 Bom., 6S0. (2) (1920) I. L. E., 44 Mad., 55. 

70.\d. 


192a 


SOHAN LaL 
U. 

BIohan Lal. 


Sulaimanf 
A. C. 


i 

( 


t 


1006 


THE INDIAN LAW REFOKTS 


VDL. L. 




: 

s 

1 

s 

! 


192 ^] 


the words “purporting to 
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— Lue.vYurua - all’eet" had been used, the 

SoHAN lal conclusion might hav(' been diflcrent; but as tlie sec.- 
MOHA*' LAt. tion stands, an attempt to show llte nature of i)oss(>s- 
sion is not giving evideiu'e ()£ a. “transad ion" ot trans- 
fer. Proof of possession is not prtK>f of the trans- 

Sulaima.i, , n t 

A. 0. J. action of sale. 


On this point the authorities are overwhelming. 
I may only refer to the eases ol our o\n u High 
Caart :—Jham'plu v. Kutramani (I) and other eases 
cited hereafter. 


i 



'i: 




The last question is whether in spite of the in- 
effectual sale the mortgagee lias aeipiired adverse 
possession over the piroperty. d'his point, is not free 
from difficulty. If we consider tlu' position of the 
mortgagee a day after the, unregistm'ed sale-deed, it 
must be conceded that, the mortgage was not then 
extinguished but was still subsisting. Under the 
mortgage-deed, the mortgagee was entitled to retain 
possession as mortgagee. The mortgagor's only re- 
medy was to redeem the property by suing for 
redemption. If the mortgagor had brought sut'h a 
suit soon after, it could not liave. bemi a suit, for posses- 
sion as against a trespasser. It was ImhuuI to bo a 
suit for redemption. Svieb a suit would liave been 
governed by article 148 and not article 142 or article 
144 of the Limitation Act. This being tlie true iwsi- 
tion (then, could it be alien'd by a mere lapse of 12 
years? When the mortgagor’s right was to recover 




' 1 


possession only on payment, of the mortgage nu'ne.y, 
for which he had 60 years to wait, could his right bo 
extinguished because be could not pay the amount 
within 12 years 1 

In the case of Thoma.^ v. ThoDtas (2), Wood, 
V. C., recognized the prinei))le that jHisscssion is 

a) (1917) I. L. R., 39 AIL, 396. (il (IK^ri) 2 Ka-y ami 70. 
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never considered adversed if it can be referred to a ^ 
lawful title, and approved of a previous authority Lal 
ghere a party, who had taken possession of copyholds Mohan lal. 
on the death of his wife by an adverse title, lived 
more than 20 years afterwards, and it was then found suiaiman, 
that there was an old custom of the manor by which 
he had a right to courtesy, and therefore his possession 
was referred to that title which was consistent with 
the title of the other party. 

In the case of Corea v. Appuhamy (1) their Lord- '< 
ships of the Privy Council approved of the priciple that 
possession is never considered adverse if it can be referred 
to a lawful title. 

In the case of Khiaraj Mai v. Daim (2), tlieir 
Ijordships of the Privy Council remarked that as bet- 
ween the mortgagor and mortgagee ‘ ‘neitlier exclusive 
possession by tlie mortgagee for any length of time 
short of the statutory period of 60 years, nor acquies- 
cence by the mortgagor not amounting to a release 
of the equity of redemption, will be a bar or a defence 
to a suit for redemption if tlie parties are otherwise 
entitled to redeem.” 

But these observations of their Lordships must 
be considered with reference to the facts of those 
cases. I do not tliink that their meaning can be 
stretched so as to lay down that a person who has a 
legal right to retain possession of the property can 
never acquire adverse possession as against tlie owner. 

If such were the law, then it would be absolutely 
impossible for a co-sharer, who has the legal right 
to retain possession, to acquire adverse possfession 
against a co-sharer. Th'e case of Corea v. Appuhamy (1) 
itself shows that ‘‘an ouster or something equivalent 

(1) (191^) A. C., 280 (236). (2) (IflO-t) I. L. B,., 32 Calc., 296 

(312). 
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to ouster caiiiput an end to iiossession which in law is 
SoHAN LAii deemed to be the possession of liis co-ownors also." 

Mohan Lai.. Wliat tlie dicta quoted above mean is that a, mort^ap;vo 

i or a co-sharer cannot by his own act, however (diuir 

I iiiiambiguous, alter tiie idiarai-ter of his own 

j possession. As their Lordships put it in (U>ri’a v. 

Appnhamy : “It was not possible for him to jnit an 
end to that possession by any scx’ret intention in his 
i mind.” Mere exclusive possession wmdd not be 

I sufficient to raise “the presumption of ou.ster.” 

The case, however, is dilTeiamt where a chaime 

I ' ' 'O 

j in the cliaracter of the possession is brought about by 

i an agreement between the parties or with their ex- 

i press consent, as distinguished from a mere aequies- 

i cencc. I do not see why, if both parlies agree and 

intend that from a. particular date the possession of 
the mortgagee over the property sliould cease to be 
that of a .mortgagee and be adverse ns against the 
mortgagor, such a ehang(' cannot be recognized or bo 
eltectual. As a result of tlie aet of both the parties, ' 
a person may have adverse possession iwen though he 
also has a legal title as a eo-sharer or mortgagee. 

I am, therefore, of ojiinion that there is nothing 
in the observations of their I^ordships of the Privy 
Council which preclude onr holding that a change in 
the character of tiu' mortgagee’s possession was 
brought about and it had become adverse to tlie mort- 
gagor, though the mortgage, itself was not in the eye 
of the law extinguished. 

There is plenty of authority in support of this 
view. Lalman Pande v. Shea' Nawin P.inidr (1). 
Mahendra Bahadur Singh v. Ghandrapal Singh (2), 
and Khedu Rai v. SJiqo Parson Rai (3). 

(1) (1918) 17 A. Li. T., 787. (2) (1920) 24 Otulh CaseH, L'5S. 

(8) (1917) T. L. R., 89 All, 428. 
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The facts of all these three cases were similar to 

the facts before us, and the courts held that the right Sohan Lai, 
of redemption was extingnished after a lapse of ISmohan lai,. 
yeavs 

I would accordingly answer both the questions in 
the affirmative. 

By the Court. — The answer to both the ques- 
tions are in the affirmative. 

The original Bench (Sulaiman, A. C. . 1 . and 
Kendall, J.), allowed the appeal, set aside the decrees 
of the courts below and dismissed the plaintiffs’ suit 
with costs in all courts. 
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.Abatement of appeal, See Civil Procedure Code, order XXII, rule 4 
•(3) 

Abatement of appeal, See Civil Procedure Code, section 2 (11) ; order 
XXII, rule 6 

AcomENT, See Act No. XIII oC 1855, section 1 

. AdOOUNTS, Suit on , See Civil IVocedure Code, section 11 

Aoouskd person, Sb0 Criminal Procedure Code, Bcction 312 

AOCUSBD PEt^soN, 8$$ Criminal Procedure Code, section 422 

. AoENOWLEUaEMENT, Su Act No. IX oi‘ 1872, sectioii 251 

Aots— 1855 — XIU. (Indian Fatal Aoojdents Aot)» seotion I — Sait for 
damages^Prhimple of (memumit of damages. The defendant 
to a suit for damages on account of his having caused tlie death 
of the plaintih’s husband, had already been convicted in respeei 
thereof under section 304 of the Indian Penal Code, and had been 
fined Es. 1,000, which were given to the widow by way of com- 
pensation. 

Held, iluii this sum must bo taken into account in assessing 
the damages which should be given in the civil suit. 

Principles on which damages should be assessed in a case 
under the Fatal Accidents Act, 1855, discussed. Rowley v. London 
and Nortlh Western Railway, 42 L. J., Fx., 163, followed. 

Nathu Bam v. Chand Kuar, I. L, E., 50 All. 

.Acts — ^1800 — XLV (Indian .Penal Code), skotion 153A, See Criminal 
Procedure Code, sections i)9A, DOB and 251 

Acts — 1860— XLY (Indian Penal Code, section 158A, See Criminal 
Procedure Code, section 108 

Acts — ^1860 — XLY (Indian Penal Code), section 172,. See Criminal 
Procedure Code, sections 118, 121 and 514 

. Acts— 1860— XXjV (Indian Penal Code), section 194— ‘ 'Camming a cit^ 
cumstance to cxisV^ — Bringing tutored evidence before a court — 
Charge translated into Urdu and read out to jury by Government 
pleader roc ednre.] Held that a person who brings before a 
court a witiu^.sB whom he has tutored to tell a false story concern- 
ing the case bedore it, may pa'optuiy bo convicted under section 194 
of the -Indian Jkmal Codo» Emperor v. (Jlwda Lai, 1. L. B., 29 
AIL, 351, and Dnrga Prasad v. Emperor, 80 Indian Cases, 661, 
referred to. 

A Bessions Judge having a rather complicated clmrg©^ to 
deliver to a jury, and not fee.Img quite sure that ha had sufiicient 
Urdu to be able to make himself |Jerfectly intelligible to them, 
wrote out his charge in English and then got the Government 
Pleader to translate it and read it to the jury. Meld that this 
|>roc©dure was not illegaL ♦ 

Bmporor v, Sur Nath Bhaduri, I. L. B., 50 All, 
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4OT8*~1860‘-»XIiV (Tni^ian Pknai, Oodm), ki-uviion ‘215 tH“ 

gradients of the offeMce defined,] ^.riio primary ainj HOftimi 215 
of tlie todian l\miU Code m to ptiniaU all iraidekin^.^ in erinu^ hy 
which a person, knowing that property has heow obtained hj 
crime, and knowing the eriininat, tnakes a protit ont of the eutmn 
while acrooning the offender from jimtice. 

Where a man undertook to attempt to rt'ctiver eertaitt horaea 
which were believed to have been Htolon, and look money for no 
doing; but there was no ovidanee to show that he hail any know- 
ledge of who the thief was, or that he was niaking atiy uttontpt to 
screen the thief from justice, or that he failed to ua(» all means 
in his power to cause the offender to he apprelunuhai, it was hehi 
that he could not rightly ho convicted of the. olTene«‘ dtduicd in 
» section 215. 

Emperor a. jMangu, I. h. IL, 5f) All. 

— X 3 ( 3 () — X'LV (Indian Penaj. CodeI sieruuN 117 (‘rimiiiai 
trespass — Essential ingredients of ojjencc. | It is esncniial to the 
validity of a couviclion of tlm offence of eriminnl trespasH 
that the court should find the offence to hav<‘ htam ctuomiti<n{ with 
one or other of the inieutions named in se^dion 117 of tlu* Indian 
Penal Code, viz,, either to commit an ollViict^ uy to intimidate, 
insult or annoy the party in poHsessiou. Km/amr v. dum/i 
L L. B., 25 All,, 11)1, followed. (Vum y. Emperor, \h A, I,, d., 
793, referred to. 

Emperor n. Mathura* Bai, I. Ti, li, fit) All. ... 

Aots— 1860— XLV (Indian Penad Code), section 500, flm Act No. 
XXT of 1867, section 7 

Acts— 1867“— ill (Ptniiao (Iamiu.inu Atrr), hi-hitionh .1 and I 
Accused charged under different sretmns, hut of/cnecs etmmttied 
in the course of the same transaction Joint trial Criminal Prth 
cedure Code, section 239 (d). | There Is nothing to prtwmt pm-HonH 
charged with offences under Hections 3 ami 1 oi tht' I'uhlic (lamh* 
ling Act, 1867, being tried jointly with ptu'smiH charged only with 
offences under section 4, provided that all the offcnctni were (’urn* 
mitted in the course of tho same traiuaudion. hfukhnn v. 
Emperor f 6 Indian Cases, 720, and Kmpnor v, Ftaal Din, 27 
Indian Cases, 844, dissented from. 

X. li, B., 50 AIL 


Fagii.. 


186. 


5;l7 ■ 
BtlS'.. 


Emperor Darab, X. U B., 50 

Aots— 1867— XXV (Press and Beoistration oe Books Act), SEf'- 
TiON 7 — Newspaper----'' Dcdarcd print vC'''-^‘dleispomihiHly of 

printer for defamatory matter printed in a nemspaper-^Aci 
No, XLV of 1860 {Indian Penal Code), section 500,] PrimA 
facie the person who is the “declared printer” of a ncwspapiu' is 
responsible for everything that is printed in it. lie can, how- 
ever, escape liability by showing that he wan nlaumt Immt fide, 
that is, not with the purpose of evading reaponHihility, when a 
particular article complained of was printed. But if lie does so, 
he is bound to give evidence as to who tho actual ludntiT iff ilic 
paper in bis absence was. Emperor v. Phnnendra Nath Mitter, 
L li, B., 85 Calc., 946, followtd*. ^ , 

Bmparor t?. Muhammad Biraj, I.*L. li.. 5 d All, 

AOTB— 1870— VII (CoxjRT Fees Act), section I.-I'muX Procedure (Jooc 
section 149 — Memorandum of appeal presented on an insuffi^ 
dent stamp— -Procedure,] A court is not Imund i.i nr * m n i? < t 
randum of appeal when it has been brought to its no{ ico that tht^ 

mamorandnTYi in inenffUMAnf K/ UU... 




H0?t* 


memorandum is insufficiently Htamped. 'fha concciision (‘onhun- 
•plated by section 149 of tho Code of Civil .ProcOflmc cantud he 
claimed as .of right. Bam Sahay Hum Pande v. Kumar Lachrni 
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} Marayan Singk^ Pat, L. J., 74, Lek]i> Ham v, Harnji Das^ 

I. L, B., 1 Lali., ‘234, and Akkarajti Narayana v. Akkaraju ISesh- 
: ^ 27 M. L. J., 077, referred to, A chut Ramahandra Pai 

i\. V, Nagappa Bah Balgya, L L. R., 38 Both., 41, dissented from. 

No donbt, if an inwufficiently stamped memorandum of appeal 
^ is aceeptcd by iiiadvorience, time may be given to the appellant 

: * to supply the deficiency. B^t if the court is aware ah inlUo of the 

insudieioncy of the stamp, it ought to return tlio memorandum 
to the appellant in order that ho may, if the case admits, re* 

: present it properly stamped and apply for an extension of time 

under section b of the Indian Limitation Act, 1908, Jai Singh 
Qir V. Sita Ram Singh ^ 21 A. L, J., 333, referred to. 

Brijbhuklum %\ Tota Bam, T. L. R., 60 All. ... 980 

! ' AkOTS — 1870 — ^VIT (OouKT Beks Act), section 7, clause (iv) {c ) — 

Act No* VJl of 1887 (Suits Valuation Act), section 8 — Court fee 
h — Suit for a declaration of plaintiff's title a7id for possession.] 

! If a plaintiff elects to ask in his plaint for a declaration of his 

title as well as for possession of certain property, when he need 
I only have sued for possession simpUcitcr, ho will have to pay 

court fees as on a suit for a declaration with eonstHjuential 
relief, unless the court allows him to amend his plnliil by 
striking out ihe» prayer for a declaration. So heUl^ where the 
* , plaintiff had prayed* (a) for a declaration’ that a mortgage 
, executed by his co-parcenor and a decree for foreclosure olv 

tained thereon wore void a,nd ineffectual, and (h) for posscHsion. 
Ganga Dei v. Sukkdeo Prasad, L To R., 47 AIL, 78, followed. 
fika Ram v, Salig Ram, 67 Indian Cases, 494, diasimtial from. 

Tulji. Bam a. Dwarka Das, 1. L. R., 60 AIL ... 6X0 

Aurs— 1872— I flNniAN filviuENaj*; Act), SBOTTONa 11 and IS, See 
Criminal I^roi'edurc Code, sections 99A, 99B, and 261 ... 167 

A0TS-4B72— I (Tndtan Bvix>ence Act), sections 82(6)— 

Statements made ’ post litem motam — Meaning of the expres-^ 
sion ''before the dispute arose,"] The expression “before the 
question in dispute was raised”, as used in section 32, clause (6) 
of the Indian Evidence Act, 1872, does not necessarily mean 
simply before a suit has been filed, but before the dispute which 
■ afterwards culminates in a suit has arisen. Kalka Prasad v, 

Mathura Prasad, I. L. R., 80 AIL, 610, followed. Bahadur 
< Singh v. Mohar Singh, *1. L. R., 24 All., 94, and Mauladad Khan 

V- Abdul Sattar, 16 A. L, J., 849, referred to. 

Blip Kishor t). Patrani, I. L. B., 60 AIL ... ... 162 

Acts— X872— I (Indian Bvidbnob Act), section 33 — Wiiness-^Effeet 
of death of witness before cross-examination is complete.] If a 
i witness under examination by a court dies before his cross- 

examination is completed, no part of his evidence can be made 
* use of. Bokagomoff v. The Nahapiet Jute Company, 6 0. W. N., 

(Notes), p. ccxxx, followed. • 

Narsingh Das u, Gokvil Prasad, I. L. B., 60 AIL 113 

.AOTa„_lB72 1 (Indian Evidence Act), section 

missihility of evidence to show that two osiensible sales were in 
fcaliUj one transaction of ex(dtan<je’--Pr0-einption,] Held (X) 
that evidence is admissible to show that two documents which on 
the face of them were two separate sale-deeds were really intended 
to carry out one tranBaction, namely, an exchange, and (2) tliat, 
this being the case, no suit lor pro-emption could lie. Eanij-um 
M - flissa V. Faiz-un-nis$a, I. L. R., 83 AIL, 340, referred to. 

^ Kishan Lai v. Bam Lai, 1, L. B., 60 AIL 
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A.(n'S“-“187‘2— T (1 ni>ian I’iVirJHN'i-K At'T), Ht>xr,ni>N riuniHo 0 ), Sm 
Act No. XXTI of 1881, section 46 

AoTB— 1872— I (INMAK i^viDKNOW Aot), si-uh’ion lU-P^umpihu^^ 
Cimi Pmeedure Gmh\ .wthm lUO AVcoHri Appr^tl Fmlurt^ of 
court of first appeal to invoke a presamption of faet,] In n nmt 
for a declaration that a coriaiti Hakwlootl tad(^nnildy hy 

h was forged, fratidnlont and fictitious, it wnn found that tlm 
deed was as a inatlcr of fact sigticd Ivy y, by placing hia thumb* 
impression on it. No cvitlcn<*o was Inl by the plaint df to 
prove that tlic thvimbdiupnvHMiou had luam obtuint'd in any munusn' 
which might rentier it invaliti. 

Beld, that, in the alvsence of any sucli evidence, the eo\m 
was hound to draw the inftuvnee that tin' tiecd wan pinp<'rly 
executed, and, as this was an infenmeti of the kinij illustrated in 
section .111 of the Indian Mvtdenee Act, I87‘i| tin* indure to draw 
it was sufficient to support a second appeal. Ujinee Surntonoijee 
V. LnehMeput Dootjur^ 6 W. E., th K,, dd'S and Xiiaiatehi v. 
VBnkaiajdiala Miidalii 1 Mad. H. tk Ik, I'H. rffierred to. 

Biia Ram v, Nankn, 1. In B., 6il Alb 

Aots~-1872— I (Indian Kvidmou Aot), sbotion ll§, 8m Act Ho. IX 
of 1872, section .11 

Aots*-1872— I (Indian Bvionnoii Act), twx'vumi Mb and IBA. Sec 
Criminal Procedure Code, seetkm KA ... 

Aots— 1872— IX (Indian UoNTiuirr Aot), hmctuvn U Act Ko, I of IH72 
(Indian Emdcnce .4c#), seetion 115 iUoitract entered into tedh an 
infant repremdin^ himself to he of full age iidoppri Ftinduhie 
relief, } Where a suit is hroUf|lii upon a emUfact enten-tl mio with 
an infant on tlic strength of a representation made hy tin' in* 
fant that he is of fair age, t inv defi'mlant wdl not be estopped 
from pleading his minority; hut, .s*cm5/c, upiin eipidable gronmlK 
h© might he inade liable for tiny loss winch the plainlilT might 
have sidteretl in carrying out the eonlrnet enteretl into wdh him. 

Eadha Kishan in Bhore Lai, L L, U.. hd All. 

AOTS—1B72— IX (Indian Contuadt Act), siwionh ’id and dtl- - 
Prinedpal and mjent—W aaering eontutet Sad lot ween pt.ihipal 
and agent,] In the United Provinces a claim by a. puumpal 
against an agent or by an agent against bis priinupal nrenng «nit 
of a contract is not an'eeted Ivy the eireuiorttain’c that, as btUween 
the principal and the other party to (he coni met, it may be a 
wagering tninsaction. Sobhagmal (ttanmal v. ^ftd^unehmhl 
Balia f 1. L. R., 51 Bom., 1, ami Harden Ihts^ Nnnak Ghand v. 
Bam Prasad ^ Shyam Sundart L U. .U., 4U Alb, ld8, referrv d to. 

Ram Prasad, Hhiam Bundar iail e. Ramii Lai, L L. U., 
50 Alb 

Acts— 1872— IX (Indian CoNTitAm* Act), sicctioh 09, 8m Act No. IV 
of 1882, aeotion m (1) {g) 

Aotb— 1872— IX .(Indian OoNTBAaf Act), siicmoN 69, 8m Act Hm IX 
of 1887, schcduls 11, article 42 

Acts— 1872— IX (Indian Gontiuot Act), mmTitvNH 72 and ll\ ahUga^ 
tion rmemhling conttaet’^Compensathn due under the hand ,4c^ 
quidUon Act, 1894, paid hg nmiake to the wrong person thdg 
of person receimng such payment to refund^ !tderest,\ UeriHin 
compensation whieh would have been tlue to one B under the pio 
visions of the Land Acquisitum Act, 1894, bad he survived, was 
paid by mistake to AK on the Huppositlou that he wan tlm legal 
representative of B. It was afterwards found that /IK was not 
the legal representative of B, but that one hC was. 






♦ Page^. 

Held that sections 72 and 73 of the Indian Contract Act 
applied. AK was bound to refund to LC the money paid to him by 
mistake, and, as he had for a considerable period avoided payment 
theieof, he was properly chargeable with interest for the time 
during which the money had been withheld. 

Eeldi also, iliat illustration (n) to section 73 of the Indian 
Contract Act, 1872, is not exhaustive and cannot be considered as 
co-extensive with the provisions of the section itself. Jwala Prasad 
V, Hoti Lal^ I. L, B., 46 Ail., 625^ and Abdul Bhaffu Rowther 
■ V. Hamida Bivi AmmaU I. L. B., 42 Mad., 661, referred to. 

Anrudh Kumar t?. Lachhini Chand, I. L. B., 60 All. ... 818 > 

Acts— 1872— IX (Indian Contract Act), brctions 73, 77, 87 and 88— 
8ale--Earnest moneij — Failure of seller to make delivery — Right to 
recoveiy of earnest money.] Although there is no specific provi- 
sion in the Indian Contract Act relating to the refund of money 
paid as earnest-money or part payment, where such a payment 
is made on .a contract for the sale of goods to be delivered at a later 
date and the seller does not make delivery, the buyer is entitled to 
recover the money so paid. 

Fiari Lai v. Mina Mai, Balkishan Das, I. D. B., 50 All. 82 . 

Acts— 1872— IX (Indian Contract Act), skction 7S--Shares — Agree- 
ment to sell so ‘inaHy sliures in a partknUar company — ''Unaseer- 
tamed -/let No, VII of 1913 {Indian Co7np(mies /I of), 

smtions 18 and 2v8— Breac/i of agrmfyicnt to transfer shares-^-^ 
Measufe of damages,] “Goods” as didlned in the Indian Con- 
tract Act» 1872, comprise every kind of movable property, including 
shares in a company. Where, therefore, a person agrees to sell so 
many shares in a company without specifying the numbers of the 
share certiiicatcs, the agreement is merely an agreement to sell 
unascertained goods and passes no iaterest in any shares owned 
by the vendor until sucli shares are definitely ascertainetl. 

An agreement for the sale of shares does not imply a further 
agreement to have the transferee's name registered as the holder. 

In the event of the proposed transferee refusing to complete 
such an agreement by the purchase of tlio stipulated number of 
shares, the measure of damages would be the diJOforonco between 
the contrad; price and tlie market price at the time wlicn the 
breach took place; Imt it wR)uld l>o tlie duty of the transferor to 
mitigate the loss consequent upon the breach. Jamil v. Moolla 
Dawood Sons and Co., 1. L. B,, 43 Calc., 493, Maneekji Pestonji 
Bharucha v. WadiM Sarabhai and Co., I. L. K., 60 Bom., 360, 
London Founders Assoeiation v. Clarke, L. B., 20 Q. B, D., 676, 

Muir Mills Co. Ltd.^ of Caumpore v. T, H. Condon, I. L. B., 22 
All., 410, Bahadur Singh v. Shiam Sundar Tug, I. L. B., 36 AIL, 

866, and Nanney v. Morgan, 37 Oh. Div,, 346, referred to. 

Domingo v. DeSpuza, I. L. IL, 60 All. ... ... 695 ' 

Aots— 1872— IX (Indian Contract Act), sbotions 108 and 178, See 

Bailvvay receipt ... ... ... ... ... 227 v 

Acts— 1872— IX (Indian Contract Aot), section 134— Prineipai! and 
surety— Remedy of creditor against principal debtor allowed to 
bceotne tmie-harred— Discharge of surety— Appeal— Operation of 
decree not suspended by the filing of an appeal] If a creditor 
allows his remedy against the principal debtor to become barred 
by time, the legal conseiiuencc of tliia is that the principal debtor 
is discharged within the moaning of section 134 of the Indian • 
Contract Act, 1872, and the creditor can no longer proceed against 
the surety, Hazari v, Chunni Lai, I. Ij. K., 8 AIL, 269, Radha 
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V. Kinlock, I. h, E., 11 All., lilt), luui Uunjii Singh v. Nirnlmi 
1, L. B., M All., 504, mlmrml to. 


Held also that utuier tlu« Indian liuv aiul prnr^Hlnrr nn ori,'^infU 
decree ia not simpamlcd by piva^'nltUion td ai\ np|H'ni nnr h ifa 
operation interrupted when th(^ lUvree in oiu* of iliumiHs.nl,^ and the 
cause of action ariaes on the panaiii^l of the tirnt rourf’u dvvnn. 
and is not BUHpended till ihnl, thu'roe m Itnully nllirtutMl on appeal. 
Jiweufn Boid v. Pirihichiiud Ln! Choudhunj^ I. D. H,, lb Dale.. 
670, followed, 

Balig Earn Mkir o. Liu’hlmian Daa, 1. L. K,. 50 All, 


Acts-- 1872*— IX (Indian Contuaot Arr), siccrrtoKg 151, 152 and ,10th 
See Act No. IX of 18110, section 7B 


j^oTS— 1872— IX (Indian Conteaot Act)# SKirricvN ‘247, Sec Hindu law 


Acts— 1872— IX (Indian Contiuct Ae>r). sirTfON Nn, IX 

of 1908 (Indian Limitation Aef), srdions 10, 20 and 21 Partner* 
Joint Hindu fmmlg--AckmnekdiimeiiL\. When a joint 
Hindu family carrica on a husinesB, the mrmlnn’a thereof art' in 
the position of partnors an rc'garda persona dealing with that 
business. 

An aeknowlodgeuuuit, tluTefore, made by one ineinljer «»! the 
family, of a debt dun by the family in the eonr-e pf its family 
business, can be availed of by the. erethior na tlu' mdire 

family. Oadu Bihi v* Parf^idauh P k* ID# Id Aih, 4Uh hdln.uNt 
Laiia Praead v, Bahu Proi^Hd^ 1, I#. U., d‘i AIL, 51, tliHliiigtiit.hed. 

Dehi Daval e. Dnhleo I’niHiul, L le H., Alh 


, Acts— 1877— T (BuaciKic Ivio.no* Arc), HKi’TitrN 9, Sec yuliammiuliiti 

law ... ... ... ' ... 8i 


.AOT8—1B77— I. (Bimuina linm^ Act), hcciuon 42, See Ifinilu law 


1 1 1 (Legal lh''ai‘t.il.iom‘ra Act), tieeiion 28, 8m Phil 
Procedure Code, Heetioim 1.1, and ..IIMI; iU'der XI. if, tide *111 517 


.AoTS“ 18 B 1 — VI (hiini»AT.F, AND AnMiNnciitATtoN ActI, siriltm U ■■ 

pgi||™„~,pfo5ate’«-*App/iVuthm to mfmil in pndmff n tinijt wt’II 
neither eigrutd nor ulteHted*\ In all in^^hfaU iram givtm by a tra* 
taior to a lawyer, or a draft will (iieiutretl on sarh inotruetimtH 
tan be treated as a will so as to allow grant of prohalo, 

AuUa Bihi v. Ala-uil-tlm, l.’h, H,, iitt All., 71.1, J.iiiii v. 
Kallu Mai, .1, .L. B., 11 Ail., 21tl, and Sarahai Amiluti v, 
Mahomed Oaseum^ 1. L, E., 41 Horn,, 141, followed, 

Balmakurul e, liamendra Nath CHuw, I, L. H., aif All. 


..;;.AcTH— IBB l— ^XXVl (NKtimuAULH iNHI’miWl-'-NTH AciT), imcTHlNH \l AND 
59 — Suit hg endofMen againB^ dmmer o/ a chetiue Haider in due 
emmed '} . A cheque ii imyaldu on demami and tlio iimmint 
" bccoraoa payable .whin iho eberpm ia proHtmted for payment to the 
drawee. 


Where the plamtiH, on the 2Bih of Bepttnuher, tn«#k a rhrqu* 
which had hemi drawn cm the 5tJi of dune, in good faith, lor am 
sidoration, without noiiee of its having been di'.hoouured sjod wifli 
out having any reason to belli we that there wnn any defeet in thr 
title of his transferor and It was fouml that th.s IramJrror wa?* not 
a holder for value, the cndorscuumt to him ladng hetiiumfi, it wuo 
field, that the plaintiff was not. a '‘holder In due eounuh’ and 
’therefore his claim against the drawer must fail. 

Bam Banip v. Harden Prasad, L Ja B., 5U All. 
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Acts— 1881 — ^XXVI \Neuotiablb Instrumbnts Aar), section 46 — 
icfc No, I of 1872 {Indian Evidence Act), secMon 92, proviso (8) 

— Promissory note-Sidt on notc--De fondant entitled to give 
evidence of collateral agreement delaying payment of note,] 

There is nothing in law to debar the maker of a promissory 
note from pleading as a tlefeueo to a suit thereon that as a matter 
of fact the note was given for a special purpose and was not 
payable until the happening of a certain specific event which, 
so far, had not yet happened. 

Sheo Prasad^' Bam Prasad v, Oobind Prasad, I. L. B,, 

49 Alb, 464, followed. Sri Earn v. Sobha Earn, Gopal Eai, 

L 3j. Bi., 44 AIL, 621, dissented from. 

Bhogi Bam v, Kishori Lai, L L. B., 60 AIL ... 764 

iiOTS — 1882 — IV (Transfer of .Pbopeiit^t Act), sections 4 and 54 — 

Act No, XVI of 1908 {Indian Eegistration Act), sections 17 and 
49 — Usufructuary mortgage — Sale by unregistered deed of mort- 
gagors interest to mortgagee — Adverse possession — Eegistration.] 

The predecessor in interest of one D, in 1873, mortgaged a 
house to EM, the mortgage being usufructuary. In 1901 D sold 
the house to RM, for Ks. 90. A sale-deed was executed but was 
never registered. In 1919 (B having died in 1914) D's heir sold 
the same house to ML and others. 

Held, on suit by the second purchasers for redemption that, 
although the unregistered sale- deed of 1901 was of no avail to 
pass title, and there could be no delivery of possession, inas- 
much as the mortgagee had been in possession all along, yet the 
deed was available as evidence of a change in the nature of the 
mortgagee’s possession, and, that being so, the possession of the 
• mortgagee must be counted as adverse from the date of its exe- 
cution. The mortgagor’s heir had, therefore, in the year 1919, 
no title which he could transfer, and the plaintiffs’ suit must 
fail. 

The effect of section 4 of the Transfer of Property Act is not 
to make section 49 of the Begistration Act applicable* to docu- 
ments which are compulsorily registrable by the provisions of 
section 64, paragraph 2, of the Transfer of Property Act and not 
by the provisions of section 17 of the Begistration Act itself. 

Per Mukerji and Kendale, JJ. (Sulaiman, A. 0. J., dis- 
senting) ; — The sale by a mortgagor of his interest in property 
’Of which ho has made a usufructuary mortgage is a sale of 
?* tangible immovable property.” 

The following cases were referred to : — Sibendrapada Baner- 
jee V. Secretary of State for India in Council, I. L. B., 84 OaL, 

207, Muthuharuppan Samban v, Muthu Samhan, 1, L, B., 88 
Mad., 1168, Eama Sahu v. Gowro Eatho, I. L, B., 44 Mad., 

66, Dawal Piranshah v. Dharma Eajaram I. L. B., 41 Bom., 

660, Eahmat Ali v. Muhammad Mazhar Husain, 11 A, L. J., 

407, Eamasami Pattar v. Chinnan Asari, I. L. B., 24 Mad., 

449, Corea v. Appuhamy [1912] A. G,, 280, Mahendra Bahadur 
Singh v. Ohandtapal Singh, 24 Oudh Cases, 165, Sheikh Hush* 
mat V. Sheikh Jamk, 62 Indian Oases, 668, Jhamplu v. Kutra* 
mani, I. L. B., 89 AIL, 696, Thomas v, Thomas, 2 Kay and 
Johnson, 79, KMaraj Mai v, Daim, I, L. B., 82 Calc,, 296, Lai* 
man Pande v. Sheo Narain Pande, 17 A. L. J., 787 and, Khedu 
Bai V. Sheo Parson Baif I. L. B,, 89 AIL, 423. 

Sohan Lai u. Mohan Lai, I. L. B., 60 AIL, ... 986 

Acts-- ■1882--IV (Transfer of Propirtx Aot), sbotions 4 and 137, 

See Bailway receipt ... ... ... ... 227 

3AD. 
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'Acts— 1882---*1V (TuANaFKE of PuorKivrY Ao.t), ai'VTiox ^■■■-Offningn 
at a tempU-^-^Bight fa reminv, tran,'ifmhJv-~''Bropvrtir 
possihiUtip'"] Although tho right lo rotvivo <lu> nunlunuuOn 
attachod 'to a prioatly oOVoe in not., iu ilu^ al>H<uu‘(' <>f u (uuduiii or 
usage to the contrary, ordinarily irnnHf<'rahlc, \vi\t'n ihc right to 
receive offerings made at a temple in indeptuuleni of an obligation 
to render aervicoB involving (pjalirieatiima of a pernonnl nature, 
such as oiBciatlng at the woraliip, there is no just iheni ion bu* liold' 
ing that aueh a right is not trunsferahle. Mant^huritm w Pruu 
shanhar, 1, L. B., 0 Bom., 'i'dS, U^ijah Vunmth Vttfut v. Bavi 
Vunnah Mutha, 4 I. A., 7th Dnrgn mhi v. rVmue/ni/ Uanu 
I, L. E., 4 AIL, 81, and MaJUkf^ Dajii v, Ihiidiuiuim 

Ghakarmrii, 1 0. W. N., 498, referred to. Pragi \\ (Uiun 
Shankar, 61 Indian Oases, 80, distinguished, Panrha Thahar 
V. Bindeswuri Thakur, 1. Ij. B., '18 Onle,, ‘18, and Sttkh L-al 
V, BMamhhary X. L. B., 89 AIL, 100, dissented fruin. Ahmad ud~ 
din V. llahl Bakhsh, L L. H., 81 AIL, 40r>, followed. 

AIL ... 


80 . 


Balmukand a. Tula Ham. I, Ii, B., 60 

Acts-- 1881— IV (Teansffk of PnoPEicrY Act), si'ctioxs 18. 

See Hindu law 

Acts— 1881— IV (Tiukbfk!i of l\noi‘F,nTV Act), ucenoNK All ano HI--. 

Mottgagc^Uedemidhii Dt'inwit e/ mortgagr rntnug tn vauri--‘ 

Gonditmif^ nM'cs'sanj for an ofjvrtirv dt — Ih'ipato «.•? ia 
minority of mor(4^ageed] In ordtu* that the eonaotiueneeH attnehed 
by section 81 <tf {!\e ^'ransfer of I’roperty Act, 1881, to n tender 
inado under sect-ion 88 of the, Hiime {diruiht ensue, it in net'esunry that 
the mortgage money nlumld dejawifed to the eredit of the mil 
mortgagee, ami of him alone, lienee, when' the mtuMjptgee was 
a persan in whose family the eustom of priuuu-funtjire prevailed, 
and ho died hoiving him surviving two hous, it wan hrfd that a 
deposit of the mortgage money to tlu' cretiit of both the sons was 
not a valid deposit within the, purview of stHgioti 88, Ihhondra 
Mohan Rai v, Sana Kumvar, 1. Iu IL.’IO AIL, 191, and Maditavi 
Amma v. Kunhi Pathummn, I. L. B, 18 6In»L, MO, followed. 
Earn Smnran v. Sahihzmfa Bijai Pariah Knrnin Singh, Weekly 
Notes, 1885, p. 818, disiinguislied. 

If, upon a deposit being matte, a (pu'stion arises ns to the 
majority or minority of the perHt)ti in whose favemr the money is 
deposited, the question must he dtritled hy tht^ court and a 
guardian ad Utem appointed, if necc'SHarv. Hvokmani \\ Verra> 
sami, 47 M. L, 870, Kannu Mai v. fndarpai Singh, 1. h. R., 
45 AIL, 278, Pandnrang v. Mahadaji, I. L. H., 17 Ihun,, 18, and 
Gokul Kalwar v. Ghandar Sekhar, i, Tu U.. 4H AIL, 511, referred 
to. 

Ganoshii Lai r. Bohni Bukumdhui .Prasad 

at auetion of mmindaH pmp€riip--PoH^eenHm dtdaynl - (Udltcihm 
of rents hy judgm$ni^i$hiOf»‘^Meihnd of apporimting adietdions 
between judgement^dehtof and mivthn^purt'hasrr:] VhiiniilT, on 
the 20th of February, 1919, became tlu> purdunuu* at an fuielinn« 
sale bald in axecution of a decree of some ssamimlari properly. 
He did not, however, get poHsesHion until some time in Juihu 
1919, and meanwhile the fudgcmetit^ohtor had ntadc ctwiain 
eollections'on account of tha mhi of 1919. 

^ Heidi OJ^ suit by tha auction-purchaser to rtM'ovt^r' from llm 
mdgement-dabtor hi« proportionate share of tha mom'vs eolleeted, 
that the rights and liabilities between the plaintiff and’ the defemb 
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ant ^oiild have been determined on the basis of the total raU 
rent and the number of days in the rahi season, the defendant 
being given credit for a proportion of the rahi rent based on the 
number of days which fall within the period of his lawful posses- 
sion, and the plaintiH being credited with a share of the rahi rent 
based on the number of days between the date of his purchase and 
the date on which the rahi rent fell due, 

Hand Kishore v. Katn Sarup, I. L. B., 60 All, ... 18 ’ 

Acts — ^1882— -IV (Teansfbr of Profebty Aot), section 62 — Lis 
pendem-~^Mortgage of property in suit pendente lite— -Effect of 
decree on rights of mortgagee.’] T and D sued DD for the 
recovery of certain property. The suit was decreed, and the 
defendant appealed. Pending this appeal, the plaintiiis mort- 
gaged an 8 biswa share in village Urena, which was part of 
the pmperty in dispute, to one W. Subsequently the parties com- 
promised the case, and by the decree which was passed in ac- 
cordance with the compromise each of the parties got half of the 
property mortgaged, and' it was further provided that the defend- 
ant DD sliould be liable for tlie debt due to W and that neither 
T nor D nor their property should be liable therefor. having 
sold his rights as mortgagee, the vendees then sued on the 
mortgage. 

Held by Stoaiman and Mtrinm,Ti, Jd., that the mortgage was 
anforccabla onb against the 4 biswa share ot the village Urena 
which was still held by T and*D. 

* Per Lindsay, J,, dissenting : — 

A transh^rec pendente lite is hound by the decree just as 
mucin as if lu‘, w(ira a pari;y to the suit and he must be bound by 
the whole decree and is not- at liberty to take advantage of one 
part of the decree and repudiate another part. 

The mortgage, therefore, was enforceable only against the 
4 biswa share which had fallen to DD under the compromise, 

Sheo Naram v. Chimni Lai, I. L. B,, 22 AIL, 248, Gulzari 
Lai V. Madlio Ram, I. L, B., 26 AIL, 447, Faiyaz Ilusam 
Khan v. Prag Narain, I, L. B., 29 AIL, 389, Radharnadhub 
Haidar v. Monohar Mukerji, I .L. B., 16 Calc., 766, Moti Lai ■ 

V. Karrab-uddht, I. L. E., 25 Calc., 179, Bcllaniif v. Sahine, 

1 l)e(L and J., 606, Hukni Singh v. Zauki Lai,' B., 6 
AIL, 606, and Annamala Chettiar v. Malayandi Appaya, I. L. B., 

29 Mad., 4:26, referred to. 

Shiam Lai v. Sohan Lai, L L, B., 60 AIL ... 298 

Aots—1882— IV (OhiANRFKR OF Peg IU3RTY Act), srotion 62 — Mortgage 
Lease executed by mortgagor after passing of decree for sale— 

Lease voidable by auction jnir chaser— 'Agricultural holding'' — Pro- 
cedure-^^-No vested interest in procedure—.] Held (1) that a lease 
of comploio spcHufK'- khewat nurnhors, with areas and Government 
revenue Bc.parately spenvihod, and where the lessee is given power 
to cultivate tlu', lamls Imusolf or to have them cultivated by other 
tenants, is a lease of an agricultural holding within the meaning 
of the Agra Tenancy Act, lOOl; 

(2) that a suit for a declaration that such a lease is invalid is 
not ox(;luHiv<'.ly coiiOiuhI to a civil court and the revenue court Ima 
jurisdiction to declare it invalid; 

(8) that where such a lease was executed after a decree fox sale 
had betm paHsed on a mortgage which comprised the property 
leased, the lease could not enure beyond the time when the mort- 
gaged propci’iy was sold in execution of the decree, and could be 
avoided by the purchaser under section 62 of the Transfer of 
Property Act ; ; 
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. ■ (4) llmt «nu<'tm.>nt« .loalind wilh proiv.l.uv l>avo on 

effect and nuist, viiile.sH tho .-etilnn-.v m osproxnc'd. apt.l.v i,> .i 1 
aXons, wlietlior eoinnunKH'd lu-fero er alt.'v (lie of (h.- A.-i. ■ 

SherKhanv. Dcbi Ptn.wl, 1. Ti. H., 'M AH.. 'JM. Hmn Snuj , 

V. (Hnaj Sinqh, T. 1;. U., :i7 All., -tl. and H,ujhun,ith v. 

T t, K 4i3 All., iil'd'd, rofiMTod ti>. l>litnii!ri A. mi \. 

ci M. 19 A. Ii. .T.: B90. and Amfin, m, v. A'af,..? 1 a.^a/. 

I. L. B., 44 All., 748, diHliuj'Uwlu'd. 

Nisar HuBain t). Sundar Iml, 1. B- H., f'H All.^ ... 

Acts— 1882— IV ('riuNsmt op I’uoI'Khtv Ai-t1. m-rw^ M - I' nnuinintt 
transfer—Hindu hm~doi>d famitii pro^rrlij aflrr nc. rrr 

oUaLd againM. the father.] The moiib n> a I"ni llunin fann v 
at any thiio np to attiudniHUit of llu' jninl fiiinil> piopnt' «an 
enter into a partition with their father with the evpreati ohie,'!. 
of avoiding attachment of what up to the tune of ihe_ pinn. ton 
. has been joint family property, and if they do no. their 

property acqxnred by the parldinn will ntd he itnblo to .ittatb 
ment. The partition can only ho md ar,ul<' on ovuionoo Mho\vin‘t 
fraud, and the mere fact of the domre to miyo Ihnr piopcny 
will not he BnflTicient to joatify nn inforoneo of [run. . hhUn I n 
V. The Imperial Bank of tmiia, 1. h. U., d# All,* vJ.. dyj 
tingniBhed. Bhagwant v. Kedan, TuV 

Knshmmimi Emian e* Bamaaamt Af/gar, I. u. U.. . 

anr Peda Vmikmma v. Srerniimm IhrkMafn, I, Ii. lu, u 
Mad., 136, followed. 

Gaya PraHatl n. MurUdfiar, L G. H.. bO All. ... 1 

Aots—ISB' 2— IV CraAisHKnit (W i‘iu>ri-:uTv Atn*). c’nAtim?. (U 

(g)^A(i N(h IK <>/ 1872 (Indian ('antraet /tcG, Heetnm 6U Sale 
of iimimeabk prapertp-DMmrge of ineumbramr Btirehfmr 
discharging undmelosed maTt{iage->-- Bnibditij nj vendi^t i<‘aHstrne- 
iion of contract \ A Hii|)«latiou in a rontract for tiie nale of 
immovable property that in the evtml. (»f part of tlu' property 
being sold as tbo renidt of an umliHcloiuMl ittcunjbruneo ibo vendor 
shall repay a proportionate part of llm ctmHith»ratioti, dttt'B tun utfcct 
the vendor’s obligation nnder section 35, clntme (1) ig) of the. 
transfer of Property Act, 1882, to pay inctnohram^'S, nor i\w etm 
sequent right of the purelmHer nmh'r neetifot 6P of flte Indian 
Oontract Act, 1872, to recover from the vtmdm' the amount paid in 
discharge of a mortgage decree obtaiiuai afttu* ponHOHnion h»M hreji 
taken. 

Bhagwati v. Banarsi Das, I, L, R., 5CI All. 

Acts— 1882—W (Transfku of IhmrFtiTY Aot), hfavuonh 74, hd, 95 
AND WOSuit for (mnlrihutmir^Limitativn^Art No. IX of 
1908 (Indian Limitation 44et), schedule I, uriicte Phi- ^ 
tion'^^^^InmmhtancsA'} JB, being the owner of a large amount 
of immovable property, exeeuted a tnmjher of morlgngea on 
diferent dates and in favotir of difft^rcuit mortgagoou, ami in 
several initanoea the sanm items of property were mortgaged 
more than once, One of tboHo nmrtgages, <lated the ‘idnl of 
September,- 1899, was put in stut atul a deereo obtaint'd thereon, 
when one OL, who was a party to the decree and wiih ijdercriti'<l 
as a pnisne mortgagee or one of the item» tnchuled in the 
• mortgage and also as a purchaser of the same, paul tlm whole of 
the decretal amount on the lOih of duly, 1916. Thenuifit r CL 
sold all the rights which he had acquired by thin payrtient to 
AA and others, wtno on the 25ih of April, 1922, hroufdd the 
present suit, asking for contribution as against several properties 
field by the defendants. 
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Heldf that the suit was not barred by limitation. The 
right to contribution arose on the payment made on the 19th 
of July, 1916, and under article 132 of the first schedule to 
the Indian Limitation Act, 1908, the plaintiffs had twelve years 
within which to Bue, Baj Kamini Dehi v. Muhanda Lai 
Bandapadhya, 67 Indian Cases, 868,, dissented from. 8hih Lai 

V. Munni Lai, I. L. E., 44 AIL, 67, Ashfaq Ahmad v. Wazif 

AM, I, Ij, E., 14 AIL, 1, and Bar Pra^md v. Raghimandun 
Pramd, I. L. E., 81 AIL, 166, referred to. 

IMeauing of the term “subrogation” diacusscd. D'igamhar ♦ 
Das tJ. Harendra Narayan Pandey, 14 C. W. N., 617, and Ahmad 
Walt Khan v. Shasm^uUJahan Begam, I. L. E., 28 AIL, 482, 

referred to. 

# 

Held also, on a construction of section 82 of the Transfer of 
. Property Act, 1882, that the term “incumbrance” as therein 
used w'as not confined to mortgages, but included any other sort 
of incumbrance also. Hari Raj' Singh v. Ahmad-ud-din Khan, 

I. L. E., 19 AIL, 545, referred to. 

Aziz Ahmad Khan v, Chhote Lai, I. L. E., 50 AIL ... 569* 

Acts— 1884 — XIII (AfiBiotTi/rtmtSTS Loans Aot),, siiOTioN -1— Taiiavi 
/odu— icf. (Local) No, 1(1 of 1901 (United Provinees Land 
Renenue Act), sietions 145, 188, 283(m)— At/cgcd wrongful attacJh 
ment of property to reMlize taqavi^ — Payment under protest foL 
lo'wed hy suit against Seeredary of State,] One EN having died 
owing a certain sum to Government as ta‘:mn, the revenue 
authorities attnclu'd a Bhe-buffalo in the poRBesBion pf DE on the 
grouml that the latter was the heir of BN and that the buffalo 
was tbe property of the deceased. DE objected to the attachment, 
but his olijoction was overruled. Ho thereupoii paid under protest 
the amount of tacam claimed, and got back the buffalo, but 
meanwhile its calf bad died owing to its separation from tlie 
mother. He then sued the Secretary of State for India in Council 
for refund of tlie money paid, for damages for the death of the 
• calf, and for the. price of the milk of which he had been deprived 
owing to tlie alleged wrongful attachment. 

Held, that section 183 of the United Provinces Laud 
Bevenue Act applied, and the applicant w^as competent to 
maintain a suit against the Secretary of State, but only for the 
recovery of the amount paid and not for damages, 

Balwant Singh v. The Secretary of State for India, I. L. K.y 
25 AIL, 627, followed. Tulsa Kunwar v. Jageshar Prasad, 

I. Tj. B., 28 AIL, 668, The Secretary of State for India 
in Gomicil v, Mahadei, I. L. E., 19 AIL, 127, The Secretary of 
State for India in Council v. Sukhdeo, Weekly Notes, 1898 p. 178, 
and Sahai v. Bindeshri Singh, Weekly Notoa, 1905, p. 237, referred 
to. 

Daya Earn v. The Secretary of State for India in 
Council, I. L. B., 60 AIL ... ... sm 

Acts— IBS7—VIT (Suits Valuation Act), bbction 8, See Act 

Fo. VII of 1870, section 7, clause (iv) (c) ... ... 610' 

Aots— 18B7— IX (pRoviNOiAL Small Oausb Courts Act), siotion 17— 

Act No, IX of 1908 (Indian Limitation Act), schedule I, article 
164—4 p^licafion for re-hearing — Necessity for furnishing* secufity 
within time,] The giving of security withm the time limited by 
article 164 of the &t schedule to the Indian Limitation Act, 

1908, is a necessary condition precedent to the entertainment of 
an application under section 17 of the Provincial Small Cause 
Courts Act, 1887, for the re-hearing of a suit which has been 
• decreed ex parte, Badlu Singh v. Panthu Singh, 21 A. L. J., 173,, 
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and Assan M<>hamm€d Bnhib v. Rahim Sahilh I. tj 
579, referrt3(l to. 

Suraj Prasad t>. Baldoo, I. Ij. R., 10 All. 


4B Mild.. 


AoTS— 1887— IX (PnovimnAn SMAt.i. VAxmn (\>r?rni Am, ni-4»rir 11. 

ABTlDIiK Suit btj tma ca^martija^jiu^ fri‘n> had 

h$en obliged to pag the entire deeree on the mortgage jar rr» 
imhimement-^Act no, IK of .187*2 {Indian Voniraei JffU seetum 
69.] Onlj such suits arc hanvd hy Uu' I’rovinciul Small ('atnc 
Courts Act as arc actually covcr<Mi by the \\crdH cf ilu* tliflcnut 
•articles and not those which are in suhniance like f.nitn de^etiluMl 
in those articles. 

A suit, ilierefore, for contribution brot^ht by unt* et> nuntj^u^or 
against another — ^not being a suit fnllinj^ inui<T H«'etion 9o of the 
Transfer of Property Act, but rather iiniiei' Hr'etion 69 of the 
Indian Contract Act, 1672— is not exeliuhai from the jiirindietion (»f 
a Court of Bmall OaimeH, Talaimand Bimjh v. (Udand Bittgh, .18 
A. L. J., 694, Oaiia ‘Ptmde v. Amur Deo Ihiude, *2*2 A. L. 2.. 8bf» 
and Raza Etisam v. Hamn Jan, IH A, 11. 2.. t>a'2, referred to. 

Muhammad All u. Alaktub-unousiui, I. h, U., 50 AIL ... ^ 

Acts— 1890— Vin ((luAuniAMB and Wauos Act), snoYUiM 8 Dettern 

Patent, eecMon 1*2— GmirdhiM and minor- Joint Hindu famihj^-^- 
Applkation hii karla to he appointed guardian of minor member,*.*, ] 
Neither the High Court nor tiu' Ihslriet Ponrl will eimternplate 
the appointmt'nt of a giinnlian of pmpi'rty, whether that gtnirdian 
ba the manager or no, in the easi* uf a joint Hindu fntiiily. by 
Yirtuo of any powers suggested to bo eonferrtsl nmler the iluardians 
and Wards Aet (VI 11 tvf IHOU). Jhabbu Singh v. (hinga Hishan, 

I, L, li., 17 AIL, 529, Ellen Hamm v, (‘harlee Speneer, 2 
A. H. iT., 81, Jairmn liiixmon, Ihditioner, 1. In IL, 16 Rom., 
'634, Jagamiath Uamji, Petitioner, 1. L, H., 19 Rom,* 96, and 
Ee Manilal Eurgovan, I. H. R., 25 Htun., 853, referred to* 

Tho High Court has jurisdietion, by virtue of rlauRc 12 of the 
Letters Patent, in respect of the persons iiiid proprriit*H of minors, 
but the High Court ref used to exercise tlnit jttrisdieiion in the case 
of a joint Hindu family, on the grounds of inexptHlieney and want 
of precedent. 

In th© matter of Govmd Prasad, 1. h, IL, 50 AIL 

Acts— 1890— Vni (Guaudianb and Wauus Act), hiotuin *29 « Cuardinn 
and minor-Sanetion of court to eale of minoEe propertg t*om/h 
tion mb,^equtnt imposed on gnnrdinn ^Kffe^d of guardian'e failure 
to comply*] A District 2ndge. while granting permission to a 
certifi©! guardian of a minor to transfer the miiuu-'s property, can 
impos© conditions on th© guardian; hut a distinetion must be, drawn 
between a condition proeetlent and a c-muiithm stjbsta|uent im- 
posed on th© guardian, The only duty east, npott the transferee hy 
■law is that h© must satisfy himself that ihb order sanetionirg th© 
trauifar has been strictly complied with by the guardian up to 
,th© time of th© oxacution of the deed of transfer ami that im e(un 
4itiona precedent imposed hy the order havt^ been vioIattaL U 
by the order sanctioning the transfer, Ibe guardian and not the 
* ’transfer©© is directed to do certain acts after the <*xecution of th© 
-deed of transfer, th© failure of tlm guardian to eomply with that 
'.direction cannot afact the validity of the transfer. Dytm 
'Kkan v. Sarat Chandra Do, 26 0. W. N., 218, and Kunja Mai v. 
Oaufi Shanker, 8 A* L. J., 80, referml to. Sri Thahut KtHhori 
Mamanji Maharaj V* Duley Ram, 2*2 A. L., 2., 156, distingnishinL 

Subhan Ali v* Ohittu, X, L. R,, 6Q AIL 
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Dage. 

j'AoTS—1890— 7111 (GtrARBiANS AND WARDS Aot), seotion 30, See 

Mortgage ... ... ... ... ... 218 

Aots— - lS90“¥ni (Guardians and Wards Aot), sections 38 and 43— 
Distinction between froDisions of the two sections — Effect of 
guardian filing a suit on behalf of his ward without obtaining 
consent of court.] Tbe gnardian of a ininor Muhammadan girl, 
with the consent of the District Judge, entered into certain al'bitra- 
tion proceedings with the object of settling disputes beween his 
ward and her brothers. An award was made and a dacree^ in 
accordance therewith followed. Subsequently the girl married, 
being still a minor, and her husband was appointed her certified 
guardian. The husband then applied to the District Judge for 
permission to institute a suit on behalf of his wife to get the arbi- 
tration proceedings and the decree based thereon set aside. The 
Judge refused perinis'sion. 

Held that no appeal lay from such order. But there \yas 
nothing in the Guardians and Wards Act to prevent a guardian 
from filing a suit on behalf .of his ward without the consent of 
the Judge; only, in such a case the guardian would not have the 
protection afforded by sub-clause (3) of sect-ion 33 of the Act. 

Taskin Fatma v. Muhammad Munim Bakhsh, T. L. B., 

60 All. ... ... ... ... 636 

Acts— 1890— IX (Indian Bailwa^ts Aot), sections 3 (4) and 192— 

“ Bailway '*-^Siaff quarters not part of a railway ” within the 
fneaning of section 3(4).] Staff-quarters or any building of a 
residential character, though they may bo on railway land, cannot ^ 
be deemed to be a part of a “ railway ” within the meaning of 
section 3(4) of the Indian Bailway s Act, 1890. 

Where a person was found playing cards at the house of 
a railway employee, situated between two railway lines, and there 
was no evidence to show that his entry on these premises was 
unlawful ; heldj that he could not rightly be convicted under 
section 122 of the Bailways Act. Margam Aiyar v. Mercer^ 

28 Indian Cases, 177, referred to. 

Emperor v. Lodai, I. L. B., 50 All. ... 34 

Acts — 1890 — IX (Indian Bailways Act), section 76 — Risk-note form 
B — Negligence — Burden of proof— Act No. IX of 1872 (Indian 
Contract ActB sections 161, 162 and 160.] Heidi on a construc- 
tion of “risk-note form B“ that, where a plaintiff is claiming 
damages from a railway company for the loss of entire packages 
belonging to one consignment, after the plaintiff has given evidence 
of the loss, it is for the defendant company to show that there has 
- been no wilful neglect on their part, and by “wilful neglect**, ia 
meant the failure to take such precautions as a prudent man would 
take in respect of his own goods to provide against such loss or 
theft as a prudent man would contemplate as not .merely possible, 
but as likely. East Indian Railway Co. v. Nathmal Behari LaU 
I. Tj. B., 39 All,, 418, and Bast Indian Bailwaif Co. v. Sri Ram 
Mahadco, L L. B., 46 AIL, 125, not followed. H. 0. Smithy Ltd. 

V. Great Western Railway Go., [1922) 1 A, C., 179 distinguished, 

Bhao Narain t)* East Indian Bailway, I. D. B., 60 All. 246 

Acts— 1891— I (Land AoQmsmoN Act), section 28 (1) (i )-^ — Act 
(Local) No. VIII of 1919 (United Promnees Town Improvement 
Act), schedule, paragraph 10 (B)— Improvement Trust — Valuation ^ 
of land acquired for purposes of a Trust.] Held (1), that the correct • 
interpretation of Hcc'tion 28, sub-section (1), clause (1) of the Land 
Acquisition Act, 1894, as amended by paragraph 10, clause (3) 
of the Schedule to* the United Provinces Town Improvement 
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Act> 1910, irt that tho niiirl\o(*valu<' <>f tiu' lMn»i t'V t 'pin.M* i. ft) 
bo calculaiod cxolimivoly in amir<lniuv nifh Ihn nst* wlurh ?lu' 
land m being' put on fho tlate nn wbirh nofu'o iH.uun; und.'r nt'elinn 
29 or aocUon Ilf) of {lie rniied Proviinw 'I'own IinproviMiunit Art; 
and (2) iluil. whovo on surh ilait' lln* land to hr ntnnir.'d in not, 
being put to any nan, ii.H marked 'Vuhn^ may ho nd. 

Sooroiary of fkir India in Coonril r. MuKlnui I bin, 

T. L, E„ 50 ML ... 

Acts— 1899— TI (Indian Stamo Act), hmotiov :»? tl) { h ) - Si aw j > - 
Agreement — Dorument enntnining an agreement to patj interest, 
hut also containing items of a tiro-sidcii doroinff.l I’ho find por- 
tion of a document, called a sarkhat, conlniiu'd an ugreonumt to 
pay inlercBi, and wan nigncii hv two porHonn. Holow tlndr ingna* 
turefl waa an entry of Kh. 500 as having h<-en udvnut'i'd to thm^ 
pernons on the Bumo daio, ami then followed entricH of a nmnher 
of items on the credit and dehit sides respectively, which were 
ncitlior totalled nor Rigne<l. H chi, on a reference hy (he Hoard of 
Bevenuo, that the. document did ‘not constitute more tlmn one 
agreement and was prt»perly stampetl wiih n Htnmn of tlu' value of 
eight annas. 


In the ma(l(‘r of Shiam Sundar f,n!. Shankar Iml* 
1. Ju 50 All. . .. • ... 

Acts— 1908«— IX (Indian Tjimitation Acr), Mrt*rtoN tO; sem tour. I. 
AiiTioiiM Cr2--4nnntniiom Sait on tn'katf of an olid to rrcocer 
money alleged to Intee hern misapyropriafeil hg the mutawntti 
or manager^] UeUl that a suit hiought in the name of nn idol 
installed in a Hindu Imnph* to reemcr money allrgml to have heen 
wrongfully diverted to his own use hy the manager nr mntafcaiti, 
instead of having hecn employed in tiu' acrvit'c of tlu' idol, is not a 
suit against a trusiee in whom property hua hecome Vi^Htcil in 
trust for any spoeifle purpose, within tlu^ meaning of Heetion 10 
of tho Limitation Act, hut is a anit for money payable hy the 
dcfendanl for moxioy received hy the Mtdeudant for the phiiutiff^a 
use. 


Vidya Varnthi v. Balasami Ayyar, I. li. U., It Alad., SOI, 
followed , 


Jaisih Madho Aelmriyaji »*. Thnkur Sri tlnth Aitiriim 
Narainji, f. L. It., 50 AH. 

Acts— 190B-- IX (Indian Limitation Act), aucTioN*t X9, 20, and 21, 
See Act No. TX of 1872, section 251 

Acts— 1908— IX (Indian liiMiTATicm Act), sectitm 20, See Civil Pro- 
cedure Code, order XX I, rule 2 (3) 

Acts — 1908 — IX (Indian LiMiT.vnoN Act), HcuKDimn I, Airricw*; 12, 
Sec Civil Procedure Code, Heetion 47; onlcr XXI, rule 92 

Acts— 1908— TX (Indian Limitation Act), HcrmnuLH I, AHTimg-.s 02 
AND *i)1--^Sale-^Pr ice paid hat properly not delicered Suit for 
return of price^^Lmitation^l Where a punduiwer pnva the price 
of pronorty which ho has bought, hut fails hi obtain irnHseMiiioD 
from the vendor, ho has a riglit to sua for the return i»f the pur 
chase-money, which commancas from the date when ilelivtTy ia 
asked for and refused, The suit is goserned, u t regards Umila 
tion, by either article 97 or article 02 of the i'mt sebedule to the 
Indian Limitation Act, 1908, Mat Kunmar v, ihattar Singhs 
I*. Ij. B., 30 All,. 402, Amnachala v. Hamasami, L L. 

Mad., 1171, referred to. Jamk Singh v. IVnJidad Khan, 18 
• Haniman Kamnt v. Ihmumnn Mandur, 

I. L. B., 19 Calc,, 123, followed. 

X’undan Lai t?. Bisheshar Bayal, f. L. H., 50 All. 


1 


GENERAL INDEX. 


i'age; 

Aotr— tOOH---TX (Tmtian T.imitation Act), schisdulr I, ARriOua 86— 

Limitation — Principal and affcnt,] Defendants, who were, dealers 
in grain, <\nipIoved the {daintilTs as cominission agents and pro- 
xdded (as principals ' jo start with certain sums of money to serve 
as cnviM*. PUnnliilVs were then asked to make certain purchases in 
the marked, d'lie pliiint ill’s made the purchases, spent for the 
pur[)()S('- what nu)tu\v of the defendants tlijt^y had, and, when neces- 
sary, supplied the halanc(^ out of their own funds. The amount 
advanced by the, defendants was credited to them in their 
account. Tlie amount paid by the plainliffs was debited to the 
defendants in the same aeeoiiut. Befondants were further debited 
with plain tills’ commission and incidental charges. Later on, 
plaintiffs debited dofemhiuts’ account with interest on the money 
they had spent on behalf of defendants. The next transaction 
might be one of purchase or one of sale of goods previously pur- 
chased, If it was a case of purchase, the same process of entry in 
the account would be gone through. Tf, however, there was a 
transaction of sale of goods previously purchased under the orders »< ; 
of defendants, plaintiffs sold the goods, credited defendants with 
the price fetched, and debited them with plaintiffs’ commission 
and imddental charges. T'bese transactions coiitirmcd for abont a 
year, and the year of account closed in Ocloher, lO^O. On the 
28th of March, 1928, plaintiffs sued to rcco'C'cr the balance which , , , 

they alhiged (o be due to them on the account. y ‘ j \ 

Meld, that article 85 of schedule T to the Indian Limitation ‘ 

Act, 1908, applied, and tlie suit was not barred by limitation. 

Shea Pariah Sin({h Bfij Kishore, 15 ludian Cases, 8S6, 

Nainherinnal Ohciiif v. Kotapfu, 21 Indian Gases, 778, Ram 
PnM, V. Harhanii Sinqh, 6 C. L. ff., 158, Bank of Multan 
V. Kamta Pramh I. L.‘ R., 89 All., 83, Vein PiUai v. Ghom 
Mahomed, I. L. B., 17 Mad., 298, Madhav Motiram v. Jairam 
Sakharam, 28 Bom. L. B., 510, Wateon v. Aqa Mehedee Sherazee, 

L. R., 1 I. A., 846, and Rafan Ohand v. Ana Singh, 02 Indian 
Gases, 898, referred to. 

Dan Bayal ??. Piari Lai, I. L. E., 50 All. ... ... 645 

Aots — 1908— IX (Indian Limitation Act), schedule T, aetioles 91 and 

118, See Hindu law ... ... ... ... • ... 885» 

Acts— 1908— IX (Indian Ij imitation Act), schedule T, AUTiops 91 
AND 120 — Limitation — Difference between a deed which is null 
and uoid avid one which is good hut uoidahle.'] ‘Where a deed is 
ah initio null and void, there is no necessity for a person who 
considers himself aggrieved thereby to come to cofirt promptly and 
have the deed actually cancelled or set aside, but where a deed 
is good but is voidable at the option of the party aggrieved, he 
Ihust come to court within three years to have it set aside. 

A suit for a doclaration that a transaction embodied in a 
parliicular deed wi^s, from its very inception, a sham transaction ia 
to bo distinguished from a suit for cancellation of the deed and 
does not fall within the purview of article 91 of the first schedule 
to the Tiulian Limitaiion Atd;, 1908. Sangama v. Euchangoioda, 

I. L. B., 4B Born., 166, Pe.therperrnal Ghetty v, Muniandy Servaif 
I. L. B., 36 Calc., 551, and Jagardeo Singh v, Phuljhari, I. L, B., 

30 All., 375, fallowed, 

Muhammad Naxir t;. iSulaikha Bibi, L L. B., 50 AIL ... 510 

Acts— 1908— TX (Indian Limitation Act), schedule I, abtiolb 116— 

Suit for damages far h reach of contract in writing registered — 

— Limitation — Contract etudenced by registered qabuliat only^ with- 
out a patla.'J A suit for damages for breach of contrsnt based • 

upon a registered qabuliat signed by the lessee and accepted by 
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the IcsBor, Imt nn pnltH hi>viiig boon oNoonlo,!. ui (;nvoin.-,l ivk ti> 
Litation by artioi lit! of ‘■'''■.f'™'' 

Limitation Act, WOS. Am, v. A. /oinf/m. • 

Amhalmmm Paminrnm V, l^fKjuran, 1. \u H., IJMad.. . iuf^i ia 
TvaUnrHamimlnr, 1. h. R., m Mmi . M>. M <%,n.ha 
v. Kmia Behari Mdo, 1. L. It.. Mr, (’alo.. (,s . /Inrnr,..../ /., /« 
Ohellaphmo ChomUiuri v. Bdin/d f.o/i.ir! bon. J) ( . ’ • 

and Tricorn, las Cmmrji Bhojn v. (.optnolh ./hi Ih.tlui, I, t,. K.. 

44 Calc., 759, referred to, 

Parbati v, Sarup Bingh, L Ti. H., Ml All. ... ... i 

Acts— 1908-lX (lNni.\N Limitation Aot'. srmnn'iT. I. 
and 120— Jomf. Hiitilu /iimi/ii^ Hnucil'cx of 

oj famihi propertii hii father - Aoti.-l.; l-.o of In 

Indian Limitation Aot, I'.MIH, h l>a^>o<l nj'on Iho in-inoiido lli.il .v 
son’s knowledge of alienation by bio tiilboT oninnu'ily iirwoo 
when he sees the alionoo in posHosmon. In oiwoo nlioTo ibo nlioneo 
never gets possesskm, no liinilaiinn cun uriM* tuitlt'r nrurie un. 

In such cases the right of the wui will uinttunt merely to obtain* 
ing a declaration that tho dood is hivalid imd tb.- limiliition 
proscribed for such a suit is that providod for by iirlndo UO. 

Held, tluvroforo, that nviiolo 12t5 doo« not iippiy to n Niiit by 
Hindu sons to set asidi' n nn.ltpiifto mado by ibr tntbrr in liiMoir 
of persons who woro iilroiidy in poMw.«i..n mid. r a provnoni inort- 
gage. Muiiia Goumlnn v. b’.im.i.oiwi <'lirtt,i, I. in »■.. i' 'iini., 

650, rofermi to, . , » r i, «:rt ah 

Piudeahri ITpadhiya r. Hitnl ll|mt!!u,va, I. H., 50 All. 

,j^OTs~-d,90fU-TX ClNnuK Limitation Atrr), Htunann.b I, Airmi-T IB!I 
See Mortgage ... ... 

.AoTS—t90B-«»IX (iNbtAN LtMiTATtoN Arn’), mmmvm U AirricbR 
132, See Act No. IV of 1BB2, sections 74, H‘i, 95 arul illd 

Acts— 190&— IX (Indiak .Limitatuin Ain*), Hcunann.n 1,, AiiTHibn 142, 
See Civil Proeadura Coda, order XXL rule 95 

Acts— 1908— IX (Indian Limitatuin Avt), snuuntM'* L A^trbbH 142 
AND 144»»Ahitt for posHmon of mnwvahle propntp Limibinmr— 
— Adume ptmmion-^^ Burden of proof,] If n nnit is for posses* 
sion by a phvinlitl who says that while he was tn poHm^mnm of tha 
property he was dispoaBassatl^ or has gooe out of poMHesMum, then 
he must show possassion within twelve^ years of the auit. nut 
every other case in which a pluintiiT ehutuH po^Heanion of iinmov* 
able property must be a case under artielo 144 of the Liiiututum 
Act, unless otherwiBe spceially providi'ti and in mieh a ease 
limitation only begins to run wIuto tlu' titdtuulani'H po^^HesHion 
becomes adverse. In such cam's the onun lies on tho defendant to 
plead and prove that his poHseHsiou heeutuo ailverse ami eoutimied 
adverse for more than twelve ymirs before the suit, dui ilimtd 
Bahadur v, Oiricar Bingh. L To It.. 41 Alb, tlMb ami Abyrrbiri/ of 
State for India in Council v. Chellikmii Ihuna lino, L L. H., 4u 
Mad,, 617, followed. . „ , , , « mo 

Bam Surat Singh tb Badri Niw'ain Singh, L lo 11*1 5" 
AIL ... ■ , 

;Aot 0— 190a-IX (Indian Limitation Act), muiKDimid I, Aieriobu BB, See 
Act No. IX of 1887, section 17 .** ... p*; 

rAoTS -4908— IX {Indian Limitation Act), Htuimuu.ii L autuu.c im 
■^Bxecution of deefee^L%mitMkm"--^Applieathm for ^uloHiitution of 
names — '"Step in aid of execution* Proerdure Code, order 
XXI, rule 16i order XXII, rule 1.] An upplinatimi fur snlmtitn- 
tion of names is a step in aid of eicmition. Pitnm Smtjh v. 

* Singh, 1. L. 3., 29 All., 301, followed. Annamalai Hwlahar 
V. Ramier, I, L. B., 81 Mad., 234, referred to. 
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Eiile 16 of order XXI applies only to substitution along 
with execution and there is no bar under any of the rules in 
Bchedule I of tlie Code of Civil Procedure to substitution of 
names by an executing court when an execution proceeding i.s 
already pending. 

Mohan Singh v, Jagat Singh, L L. B., 50 All, ... 621 

Acts — 1908 — IX (Indian LiMmTioN Act), schedulb I, aktiole 182 — 
Execution of decree-— PtM*cltax a by decreet-holder — Application by 
decree-holder qua auction-purchaeGr for possession-— ’Step in aid of 
execution — Limitation — Civil Procedure Code^ order XXI, rule 
95.] Held that an application under ^ order XXI, rule 96, of 
the Code of Civil Procedure by an auction-purchaser to recover 
possession of the property purchased cannot be counted as a pro- 
ceeding in execution and a step in aid of execution by reason of 
the fact that the auction-purchaser happens to be also the decree- 
holder, Bhagwati v. Bamoari Lai, I, Ij, E., 81 AIL, 82, followed. 

Babu Bam v, Piari Lai, I. li. E., 41 AIL, 479, and Mgti Lai v. 
Makmid Singh, I. L. B., 19 AIL, 477, refeired to. 

Mohsin Eaza Khan v, Haidar Bnkhsb, T. L. B., 50 AIL 670 

Acts — 1908— -IX (Indian Limitation Act), sohbdtoas I, article 183, . 

See Civil Procedure Coda, section 144; order XLV, rule 15 ... 7d7 

• Acts-— 1908— -XYI (Indian BBaisTRATioN Act), sections 17 and 49, See 

Act No, IV ofa882, sections 4 and 54 ... • ... ... 986 

Acts— 1908— XVI (Indian BismsTUATipN Act), section 17 (by--Begis- 
iration — GoMpromise — Becital of agreement between the parties to a 
mutation case coupled with a reguest that the property in suit 
might he partitioned in a particular tcay.] Held, following the 
principles laid down in Satrohan Lai v. Nageshwar Prasad, 19 
Oudh Cases, 75; 36 Indian, Cases, 770, Bakhtawar v. Sundar Lai, 

I. L. E., 48 AIL, 213, and Mahomed Musa v. Aghore Kumar 
Ganguly, I. L. B., 42 Calc., 801, that a documpt filed in a 
mutation case which merely set forth tliat the parties had settled 
the matters iii dispute between them and that they desired that 
the property in suit should bo partitioned in such and such a 
manner was not a document the registration of which was neces- 
sary. 


Clharib Bai a. Mukh Lai Bai, 1. L. E., 50 AIL ... 31 

Aots—1908— XVI (Indian KEmsTEATiON Act), section 47, See Act 

(Local) No. XI of 1922, section 2 . ... ... ... 125 

‘ .AoTS— 1912— IV (Indian Lunacy Act), section 62, See Civil Procedure 

Code, sections 115 and 151; order XXXII, rule 16 ... 836 

,A.oTS— 1913-— VII (Indian Companies Act), sections 18 and 28, 

See Act No. IX of 1872, section 78 ... ... ... 695 


Acts— 191S— VII (Indian Companies Act), sections 152, 179 and 234— 
Company— Winding up— Official liguidator—Poioer to re/er io 
arhitration— Civil Procedure Code, schedule IL] An ofliciai 
liquidator has no power to refer to arbitration under the second 
Bciiodulo to the Code of Civil Procedure any matter in dispute 
in which the company that he represents ia interested. 

-Dchra Dun Mussoenu'e Electric Tramway Company, Ltd., 

(In liquidation). In the matter of — I. L» B., 60 
All. ... ... ... ’ ... ... 867 

Acts— 1918 — VII (Indian Oompaniiss Act), section 171 — Company- 
Liquidation— Decree illegally obtained against company in liquida^ 
tion—Befusal of liquidator to pay.} A company (bank) went 
into voluntary liquidation, and two liquidators were appointed, but 


* 



jviii GBNKBAL INDEX. 


oiH‘5 of Ihoni rofusod to uotH»(i( (lu' 'Gifv l<, I'.J'JI, nu ^ 

order wan phbbimI hv the High (’Uiirt dirm-tifig (haf tlu* Ii(|tuda!ioit 
bo contiintiod m a liqviidnlion oodt'v IIk' Hup('r\ of tlu' oouid. 

On Mav ilH -i‘d'2(K thia order wua HOporHinh'd hy a furl her erd<'r 
dircMing that the liquidation Hhould 1 h' hy the eotiri. (h\ duly Hh 
19‘24, certain crcditorH brought a Huii nj[init\^d tno nt the duvctiU.-s 
tha nninagcr, and the hunk““dcHcrihcd an in vohuUary liqtndatitui 
— through one of the li<|iiidatorM, and oldaiiuHl a dccrt'c Ghquhet 
31, 19‘H) against all the four dtdt'udanis. d'ho slet'rt'c uaa ualiH- 
fied in part; hy the two directors in tludr juu’sonai rapacity. 

Later the balance of the decrt‘e was iduiined ngainsi the oihciul 
liquidator, who refused to pay. 

Held, ttiat the liquidator was right it\ r<‘fusing, inasninch as . 
the decree was not binding on the (sunpany in Hqni<{ation, first, 
because it was in contravention of section 171 of the Iiulian 
Campanies Act, 1913,^ and, secondly, Is'cansc the liipiidalor, 
after his eodiquidator against whom it was fratned !\nd refused to 
act, had not authority to act as a liquidator. 

The bar iiupOvsed*hy section 171 of t ho Indian rompanics 
Act, 1913, cannot ho waived hy a liquidator. Kanisimham v. 
Subramaniam, [1927] A. T. R., (I\lad]., 201. nderred to. 

In the matter of the Allahabad 'fruding atid Ihmking 

Corporation, Tdd,, I. Id. H., 50 All. ... ... 4 If* 

Acts— '1913— VI I (Iniuan CovtcAKii'is Act), sw'Honh I T9 ano 

Liqiudatt>r-‘^(liril Pnu*(*durf^ Code, order XX! rule 72 Suirs in 
exmition of devrevti in faeonr of i1tv eotniHinii in liquidnfion ^ 
ifumdifiion to (front, permmhn to the litfuidufi^r to bid.\ 3‘lu' 

Judge in winding up has no jurisdietirm to make nti order giving 
a liquidator permisHion to hid at sah^s held in r\crottnn of nmrt’ 
gage dei’retm passed in favour of a company in liquids titm. Biicli 
jurisdiction is vesU'd uudm* the i'odo in <'Xccution rtuirf*^. 

Cn the other hand, under scetions 179 and 215 of the Crun 
panies A<d, a Judge of the Higli Cdmrt exereising winding up 
luriadietion can sanction any reasonahh* sOq) which the liquidator 
may desire to take in tlio interest of tlu* winding up, in wl ich the 
primary concern is the Interest of the ererlitors and the sliare^ 
aolders, #nnd tharaforo has power to sanction his applying to the 
execution court, either in a particular tmae or gcuuwally in all 
cascB in which ha thinks it dasirahlo, for leave to bid as a decrcin 
holder under order XXI, rule 72 of the Ctsle of Civil Procedure, 

Bank of Upper India. Ltd., Meerut r. Rannv Bkinner, 

I. L. B., 00 AIL ... ... ... ... im 

Aotb— -lOlS-y-VII (Indiah CoMPANins AirrL SHOTioM 215 Compon?/— 

— Liquidation-^Poi&et of court in a mdunfarf/ tiquidotion to 
stay mSGUtion of decree atjoinst the comimny,] Held, on a 
oonstruction of section 215 of tlie Italian Companies Act, 1913, 
that the court has power, in a voluntary liquidation, to stay 
further proceedings in exe<uiiion of decrees ohiained agaiuHt the 
company prior to the resohition for voluntary li<piidatton, 
though that is a power whieh in a compulsory litpudation iloea not 
exist, because the statute itself forhitls execution luu'ng taken out, 
Anglo^BaUk and MBditfirrtnwun Dunk v. lUirher und Co,, ( 1924 | 2 
K, B., 410, and Blaek and Oo^s cw, B Ch. App,, 254, referred tu. 

In ra the Sri Yogashram Pharmacy, fAd., {in Hquidationl, 

L L; B., 50 AIL ... ... ... 4Bt* 

AOTS--1914— VIII (Indian Mdtou VBHionMs Aot), mimom 0, B, 9 
AND 16—l/nifad Promnesf Motor Vokklm Rulm, 1114, rulm SO, SI, 
and M--— Licence' — Permit--'FailuTG to produce permit^ 'Power of 
district authority to prescribe route alony which a public motor 
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Pa-ge. 

^ddde shall phj Jor hire.] Held, (1) that there is no power given 
to*tlie “district auihority” either by the Indian Motor Vehicles 
Act, 1914, or l)y ihe rules framed thereunder, which enables that 
authoriliy to pr(^Hcril)o the route along which a public motor vehicle 
authorized to ply for hire shall run, and (2) that there is no provi- 
sion in either the Act or the rules which renders punishable the non- 
production of a “ permit'’ issued under rule 24, as distinct from 
a licence prescribed by section 6 and rules 20—22. 

Emperor t). Hasan Ahmad, I. L. B., 50 AIL, ... ... 876 

AuOts •“4920—V (rnoviNCTAL Insolvency Aot), beotions 41, 44 
and 34 — Ju.'fo/rcuf*// — Surety — Effect of order of dwcharge on 
the cMm of a person who had gone surety for the insolvent 
cfnd had been compelled to pay.] K was surety for the pay- 
ment of a dcbli dti:^ by G to I). G a])plied to be declared insolvent 
and in due course G was discharged. D then sued K and got a 
decree against him. Thereafter K sued G tor recovery of the 
amount which he had bean compelled to pay. 

Held that the order of discharge was a bar to the suit. 

In re Blackpool Motor Gar Company, Ltd., [1901] 1 Oh., 77, fol- 
lowed. 

Gangadhar v. Kanhai, I. L. B,, 60 All. ... ... 606 * 

Acj'rs— 1920— XiV (Chamtabi.! and BsMaiotrs Tedsts Act), section 
B^AppUcation for parUculars relating to a trust — "'Person 
interested in a trust*'.] Held that, in regard to a trust the object 
of which was the maintenance- of a public dharamshala m a 
certain city, a person who was a resident of that city, a Brahman 
by caste, and st'crelary of the local Bbarm Asthan Sudhar Com- 
mittee, was as person interested in the trust within the purview of 
section 3 of the Charitable and Beligious Trusts Act, 1920, and 
therefore entitled to apply to the District Judge to call upon the 
manager of the dharamsala to furnish certain particulars as 
specified in the Act. 

Laklipat Bai v. Dnrga Prasad, I. L. B., 60 AIL ... 830 

Acts-— 1922-— XI (Indian Income-tax Act), sections 2 (1) (a), 8 and 
4 — ** Agricultural income" — Money 4ender taking a usufructuary 
mortgage of agrkultural land and immediately leasing it back to 
the mortgagor — Bent not liable to ineome4ax.] If a person 
carrying on a money-lending business lends money in the course 
of such business on the security of lands of which he takes 
a usufructuary mortgage and if he immediately leases those lands 
back to the mortgagor with a stipulation for fixed annual pay- * 
ments, which amount to a definite percentage on the sum ad- 
vanced, held, that these annual payments should be excluded from 
the assessment of the profits and gains of his business, as being 
“agricultural income” within the meaning of section 2(1) (a) of the 
Indian Income-Tax Act, 1922. Partington v. Attorney -General, 

L. B», 4 E. and I, App., 100, referred to. 

In the matter of Makimd Sarup, I. L. B., 60 AIL ... 496 

Acts*— 1922— XI (Indian Inoomb-tax Act), sbotion 4— -Jneome-iaaj— - 
"Agricultural indome"-^’ Stone qimmes-^Profits not exempt from 
assessment to income-tax because they have already been taken 
into account in the assessment of land revenue.] There Is no 
' . provision in the Income-Tax Act which exempts from liability 
to aasessmenf profits from stone quarries, not being agricultural 
income, which nave already been taken into account in assessing 
land revenue. 

In the matter of Shib Lai, Ganga Bam, I. L. B., 

60 AIL 


98 
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Aot No. XI OP loa'i (Inoun 1noomp.-t,\s Ait), unTioNd t'-] \Nt> 2.'! 
lmwne4ax^Noiks tinder seetion '^‘ 2 ( 1 ) itcrvrd mi nffcr 

ks has mad 0 a Telurn-^Non^etnnpUmm-^Pmerrs ii/ imvmedax 
oftm.] If an Imn madt^ a rid urn in rnnipHniU’o wilh a 

notice umler section *2‘J pi) of tho Indian Income- tax Ad, l\m, 
and tbcrcaftor a notice has In-cn served upon liiiu timicr tano 
tiion (4) and tim •aascsseo has failed to comply wdh that notice, 
the Income-tax ofiicer is entitled to mafci> an nnaessmeni tinder 
section 23(4) on account of that failure and he is not hottnd 
to procetMi uiukr section 23 (3). Ihijraj lunujkl v, Crnmnis^ 
smwT of IncowfAam^ [1927] A. 1. K., Ukl.)* 390, difuicntcd from. 

In the matter of Chandra 8en Jaini, 1. ti. K., 30 All. ,,, 

Aots~1923— X (Indian PArEti OinuiKNoY Ai't), skotion 25 ^Prmnjssory 
— f^ote framed as paijahle to lender or order not teithin the 
proMMUon of the dcf.\ Held, that a document which consisted 
of a promisBory note and a rei-eipt, and iii the latter the promis- 
sory note was deserihed as '^indultalah'* meatun-t **on th-mftnd”p 
and in the note the words were that the mom\v would ho p,iid 
“on demand to him, that is, to the lender, or to whomever he 
orders it to bo paid*’, was not ohnoxiomi to the pon'inions c^f aec- 
, tion 25 of the Indian Paper (Currency Aid, 1923, t^hidamharam 
GheMiar v. Ayynsavnni Thevmu 1. Id* H.» 19 Mad,, HAH, and 
Jetha Parkha 'v» Ramehnndra Vithoha, I. L. H., 13 Htmu, 0H9, 
referred to 

Ajudhia Prasad e. Kikhnath, 'P 1^, IP, 19 All, 


Ajudhia Prasad i\ Kikhnath, 1\ 1^, IP, 19 All, 

Aots—1020— X ( Indian Packh CninmNOY Act), snnnoN 25— Prm»w,‘?or|/ 
mta ^myahlc on demand to lender or bearer or to order^-^Nofe iid 
— Qaeslhn whelhfr a suit on an Independent obliyotion wilt lio 
ami to iofmt extent tlw note way be used as evidenee, j Heltl that 
a irromisHory note payable im tlemaml to the lemirr or the hearer 
or to order offends aHuinsl tlu^ provinion of acid ion 25 of the Paper 
Currency Act, 1923, and therefore eatuiof form the hasia of a suit* 

Eeld^ by Bovs and Kunoai.!., d.P, that the payee ean, 
however, sue on tha basis of any ohliftntion. whether iinti-cedent to 
or arising simultaneously with the execuimn i»f such n promiimory 
note, independently of the exeeution of t!u- prominNurv note, 
Eedayat Ali Beg v, Nga Kyaing^ 21 Indinn (hu es, 721, Rhanmmjtu 
natha ChetUaf v. Snnwasa Aiynr^ 35 Indian Cases, 219. Chidanu 
haram Ghettiar v. Ayymawmi Thetmn^ 1, la !i,» 40 Mad., 5B5, 
Naohmuthu Chettij v, A'ndkppa, 42 Indian Casen, 799, and Xatara^ 
juU Nakker v. Suhramanmi Ghettiar, I, L. IP, 45 Mad., 77H, 
referred to. fJeZd, also^ that where there is other ovidenee out 
side the promissory note of the obligation sued upon, such a pro- 
missory not© would b© admissible as evitlence to be read in eon- 
junction with that other evidence to arrive at a derision as to 
whether the independent obligation is proviui. Where there is no 
Other evidence, while the pramissory note is still admissihle in mdd^ 
enco, there can be no decree on the basis of it alone. 

Mian Bakhsh Bmihiya, L L, IP, 80 All 

Aots— lOk—VI (OEiMiNAn Taimss Aot), fuanuoNn 20 and 22 - 
Ofiminal trihe^-^MemUr of, falling to report ^Rummani trial 
Criminal ProcedutB Code, section 299/1 One Bibari lihar waa 
tried summarily by a MagiHtral© of the first tdans for an ofTmice 
under “section 22 of Act VI of 1924,” and wnw convicted and 
sentenced to three months* rigorous imprisonment. He «{>pcnlcd 
from jail, and the Sessions Judge acquitted him on the solo 
ground that the ofence could not be tried Hummarily. 
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Heidi on appeal by the Local Govenimenfc against this order 
of acquittal, (1) that the Magistrate ought to have recorded 
’ specifically the prociso olTcuce, amongst those mentioned in sec- 
tion 22 of the Criminal Tribes Act, with which the accused 
was charged ami of which he was convicted, (2) that the offence 
wliiidi the ac(‘UHod had (‘oimuitted was the omission to comply 
with clans (5 {b) of division (G) of rule 8 framed by the Local 
Oovcrnmout under setdion 20 of the Act, and (3) that, as this 
offence was punishable with a maximum sentence of six months’ 
rigorous imprisonment, the Sessions Judge was wrong in acquit- 
ting him merely hot'ause the trial was a summary one. » 

Emperor tu Bihari Bhar, I. L, B., 50 All. ... ... 718 

Acts (LocArO—lOOl — II (Aoua Tenancy Act), sections 95 and 107 — 

Act (Local) No, IILof 1901 (United Provinces Land Reventie Act)^ 
section 42 — Suit for a declaration that defendant is a trespasser — 

Effect of previous decision of a revenue court as to defendants 
status,] In proceedings under section 42 of the United Provinces 
Land Eevenue Act, 1901 to which the zamindar was a party, a 
revenue court decided that the defendant w^as a non-occupancy 
tenant, and the zamindar made no appeal against this decision. 
Subsequently, the zamindar 'shed in a civil court for a declaration 
that the defendant was a trespasser, Heidi tluid. the suit could 
not bo maintained, the previous finding of the revenue court that 
the defendant was a non-oecupnney tenant being liinding upon the 
plaintiff. Jagannath W Balwani Singhi 1. L. B., 44 Alb, 692, 
referred to. 

Sheoambar Singh v, Sheoambar Singh, I. L. B., 50 All, 55' 

’Acts (Locad)— 1901— II (Agra Tenancy Act), seotjokb 164 and 201 (3) 

— Suit for profits-^Prestimption-^^ Shalt presumed'] If the con- 
ditions laid down in section 201(3) of the Agra Tenancy Act, 

1901, arc fulfilled, the presumption raised is irrebuttable and con- 
clusive, and the court is not entitled to go into any such question 
as whether the plaintiff and dcfemlant are members of the same 
joint family of which the defendant is the karta. Durga Prasad 
V, Eazari Singhi I. L. E., 33 All., 799, and Sheo Narain v. Bela 
Baii I. L. B.', 44 AIL, 616, followed. 

Girdhari Lai v, Gobind Bai, T. L. B., 50 All. ... 25* 

Acts (LooAr.)~1901— II (Agra Tenancy Act), sections 164(2), 165 
AND •166— Lambardar and co-’Sharer^—Liahilittf of representative of 
deceased lambardar for the negligence or misconduct of his 
predecessor.] A plaintiff can, in a suit against the lambardar, 
prove negligence or misconduct with a view to getting a 
decree against the lambardar personally or, in a suit against a 
holder of the assets of the lambardar, can' prove the negligence or 
misconduct of the deceased lambardar in order to get a decree 
against the estate of the deceased lambartiar in the hands of such 
holder. 

The words “ plaintiff ” and “ defendant " as used in sub- 
section (2) of sec.tion 164 arc merely synonyms for the “ co- 
sharer “ ami “ lambardar ’’ referred to in sub-section (1), just 
as they are used in section 165. Dip Singh v. Earn Charant 
1. L. B., 29 AIL, 15, and Bharat Singh v. Tej Singhi L L. B., 

40 AIL, 246, referred to. 

Ilaidari Begam v. Sriman Thakur Lakshmi Narainji 
Maharaj, I. L. B., 50 AIL , ' ... ... lOT 

Aots--“*(Looal)— 1901-— II (Agea Tenancy Act), section 165— 
Lambardar and co-sharer — Suit by lambardar against co-sharer 
for profits of sir or khudkasht in excess of his share,] A lambar- 
dar cannot sue as lambardar one or more co-sharers for any 
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BUm due from them by reamm of their luddin;: sin sn nr A7o7^/- 
kaskt exeosa laiuh Bishambhar K(tih v. /^/sa/Ze, I. is. H,, V\i 
AIL, OB, followed. Gumja Simjh v. lUnn Saru}^, 1. I.. K.. BS 
All., '2‘2B, diaaeuted from. Knndan Ltd v. /hi.vaiff /fe?, T:» lodmn 
Gaeea, BOO, referred to. 

A suit muier aeetiou 105 of llu‘ Temuu’y Am imrA W ,uu' (or 
accounts primarily and it mimi be Hhown by iLnnr-i \hn\ the oth('r 
co-sharerB have no claim to the <»v<‘e:a^ which the psnlieolnv m) 
sharer, who Ib plamtid, is claiming. 0 he fact th;U the idsuntPI 
may Imve paid olf another co sliarcr out of hi^ ouii pocket will 
irot give the idaintitT a right It) recover flu* numvx eo paid from 
a third eo-sharer. 

Ivoka r. Chunni, 1. Lu li.* 5d All. ... ... Bl'2 

Acts (LocaiA- llKll— HI (UNtTUS) lhnn i\c7!s 1.^ Ht vi m‘k Act), 

SECTION 4‘2, Scf Act (Local) .No, II rd ItHiL r*«'et ions Uo ami li»? 55 

Acts (Local)— 19()L--n (United lhmviNci>:s L\xt) Lt;vi'\n: Act), 

SECTION 99, See Regulation No. 11 of .l*d‘i5, attielc \ ... ... 440 

Acts (Local)— 1901— 111 (United IhioviNCEH L\nd RnvENtut Act), 

BEOTIONS 107 AND III— Rfirf ifioji ()bjnibiih>i hnsrd on adrerse 
possession (werrulvd as friiudoas QaesHon vf proprtHnnj ttUr - 
Appeal] In a suit for partition, whether a qiicumn vt pro- 
priedary title in raised or not dcpemln on thr t‘s?ni i»hjecliona 
raised by an ohieetor, and wlnm an c»bje<*t«»r rhnnifs frt in • 
poBsesHiou of any partieular^ plot of^ hind by udverae poaiseHsion, 
that certainly raises a queHiion of Hllc. 

Where an AsHiHiant UolUndor rejected object ions taken fit the 
partition, on tlu' ground that they were, on the Lice of them, 
frivolous, it was hvld^ that he mtnd he demned to have eltoHcn to 
decide the question raised in the olqiMUmns on the uiciitH, and 
therefore an appeal lay to the District ,lmh*e. 

Mam Narain v. Jagan Nath Prasad, 1. lo IL. OH AIL, U5, 
and Bhagwan But v. Brij Bhukan, 7A Indhui Cases, BOB, fob 
lowed. Nand Umn v. Hrahmkhayal 22 Indian Cases, 949, and 
Muhammad Nimr-ulJah Khan w Muhammad I shag Khan, 

I. L. E., 32 All., 523, referred to. 

Bam Prasad t\ Mitlian Lai, h U It, m AIL ... 107 

Acts (LooAL)“190I-dll (United Ihovincioi Land Uicvende Act), 
SECTIONS 111 AND ll%'*^'Appeal Bivit or Ht etmit' oourt gaeslml 
of pfoprietary tUU’-^Right of ethshnrer io htdd m sretraitii, 1 9*he 
right of a co-sharer to hold in Hovoralty, if dispnted, involves 
a question of a proprietary title, witinn the meaning of Ht*e» 
tions 111 and 112 of the United Provinces Lam! Uevenue Act, PHlL 

Tuln Bam v. Gate Ham Hat, Weekly Notes, 19111, jn 225, Mih 
hammad Nazufullah Khan v, Muhammad Islmg Khan, L L. H., M 
AIL, 528, Ram Narain v. Jagan Nalh Prasad, L L. K,, BH ML, 

115, and Parsidhan Mai v. Dhaneshar Hat, Bil Indian Ihtscs, 1033, 
referred to* 

Balwant Singh Pariap Hingh, L L. !C. f»tt ML ... liS 
. Acts (Local) — 1908—11 (Bondeleuand AmENATitiN Land Amu, 
61OTIONE 111(a) AND 288 {k), Sm Civil Prts'etlure Ctnle, <u“tler 
XXII, rule 4 (8) ... ... ... . ... ill 

Acts (Local)— 1901— III (United IhiOviNCEs Land Khvendi Am), 
SECTIONS 145, 188, 2a8(w), See Act No. XUI of IBH4, irndmi 4 ... tm 

Acts— (Local)— 1908— 11 (Bcndelkhand Alienation op Land Amd, 
SECTION 16A— ict {Local) No, XI of 1922 (Agra Pre-empt hm Ad), 
sections 3, 7 and 12i — Pre-miption-^Pluintiff not Imiofigtng ia same 
agricultural tribe as mndor^-^GompsUtm of GoiiMor to sanction 
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suit for pre-ernplian.] Plaintiff claimod a right on the strength 
of a ctistoin recorthnl in tlin wajib-nl-ar^^ to pre-empt certain pro- 
perty, sitimted in Pinidelkhand and sold by a co-sharer in tlio 
mahal to a non“rO‘slu\.r('i\ Both the vendor and tlie vendee were 
members of an agricultural tribe. The plaintiff was not; 
btit lie liad obtainefl (he Collector’s sanction to bring suits to pre- 
empt nntler section KIA of (Im Ihindclkband Alienation of Land Act 
of 1903 as annmdcd by Act No. T V tff 1915. 

E'edd^ that the plaintiff had lost all right of pre-emption,, 
not only because, after the passing of section 3 of the Pre-emption; 

Act, 192S, he could not claim to pre-empt on th> basis of custom, 
apart from the provisions of the Act itself, but also bc(‘ause, the • 
land being in Biindelkhand, be was barred from any right to pre- 
empt, which he would otherwise have had under section 12 of the " 
Pre-emption Act, by section 7 of that Act. Suraj Bhan v. * 
Somwarpuri^ I. L. R., 87 All., 6G3, referred to. - 

Phul Chand ‘a. Bam Nath, I. L. R., 50 All. ... ... 48(> 

Acts (Local) 1012— -VI (United Provinces Prevention of Adttltera- 
TION Act), SEcrnoNS d, 12 and 15 — of adulterated 0ii — Pro- 
seaution duhj sanctioned, but complaint not iodged withm time— 
Jurisdiction.] Held on a cons( ruction of sections 12 and 15 of tho 
.United Provinces prevention of Adulteration Act, 1912, that 
a' convi{*tion under section 4 was not invalidated by reason 
of the complaint not; Unving been preferred within the time 
limited, although, Iiad tho accused refused to attend in an- 
swer to the 8\nnmans isstied against him, he conld not have been 
prosecuted under section 174 of tho Indian .Penal Code. 

Km|)oror v. Ram Chand, L L. R., 50 All. ... ... 858' 

Acts (I/ocatA-- 1919— -V III (UNrn-;D ProvincI'IS Town Improvement 
Act), schedule, paragraph ID, See Act No. I of 1891, section 28 (1) 

(f) ... ... ... ... ... ... 470> 

Acts (TjocatA" 1922 XT (Aora pRE-EM?a'ioN Act), sections 1 and 8 

— Pre-emption-' Ciisdtnnary right of pre-einption within a 77iunm- 
pa! area. ] InaHmucIi as any area 'included within tho limits of a 
municipality is (vxpressly excluded from the operation cf the Agra 
l^re-empticm Act, 1922, it; follows that a custom of pre-emption * 
prevailing in such area romuinB imaffecit'd. 

Sri Ram p. Iwala Bliankar, I. L. IL, 50 All. ... 178 

act (LocATi) ”1922 XI (Aoiu Pre-emption Act), section 2— -det 

No. XVI of 1908 {Indian Registration Ael), section 47 — Regis- 
tration — Applicability of the Agra Pre-emption /4ct, 1922, to a 
sale-deed erevuted hefme hut registered on the date when the Act 
came into force.] Held that the Agra Pre emption Act, 1922; 
did not af)p!y to a sale-dcM'd whieli Mas (executed on the day pre- 
vious to its coming into operation, tliough registcml on the latter 
date. Sarju Brasud \, Bhagwuti Prasad, 23 A. L. J., 873, and 
Kahianirnntdnrani Pilini v. Karuppa Mooppanari I. L. R., 50 
Mild., 193, rchM'nnl to. 

Muhammad Bashir Khan a, Knlsum Bilu, I. L. B., 50 
All. , ... 12^. 

Acts (I.n'uvM,) - 1922 X( (Aora IhiE>EMPTioN Act), sections 8, 7 and 

, 12, See Act (Bocal) No. II of 1903, section lOA ... 430 

Acts (Tkk’ai,)- 1922 XI (Acua I^re-emptton Act), sections 4(3) and 
'U)—!^re-nnpf ion - (Haim based on the A ct and partly on the 
M uhammadan late Hfject of failure of one ground— Land I 
3’iu^ property whicli was the subject of a suit for pre-emption 
consisted of a EJimimlari share and also a one- third share in a > 

4.M). 
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hotiS 6 and a Htigaivann prcr^Niiijr tnill. ’I’iu' pinin' if tn prc- 
empfi ih« staniindari undi'r ihn pnHtHiimn nf thr Ap«n I *tr t-mplinn 
Act, and llm Hliarc in Uu* hiunu’ and ihn ;n?ll tl.n «ar.in 

of the Muhainmadiui law. Slu' fjvdnd in In'r i lann nndrr il\n 
Muhammadan law hccuuHe Iho tuHCHiicrv domaiulr^ }‘*id vm. In’m 
properly made. 

Held, that the whole claim glundd he diHminHed, «ee|jiin lil of 
the Agra rre-einpiien Aet net liaving made any change in the 
law in this renpeet. 

Mnhtinima^l Ati Klatn v. Ahdtil Utih, !* tn Hm 11 

All., 10B, Mujibulhth v. Umrd Bihi, 1. In U., ‘J1 AIL, lliL Avdid 
Bahman v. tletUniat ullnh, l‘J A. .In d., an.d Piirfli v. i?i,* 
Fatima lUbi, W) A, In . 1 ,, Id?, felhnved, 

AUtcr, if the elaiin fur pre empiien of the hnm^' and tl»e 
Bugareane pronaing nulla wan haaed en tlte plnuiiilT'a n*:lu in fui*' 
empt theae propeiiieH under tin* Act na hemg uttmdi«‘d tn flh* l.uid 
upon which llie^ atood, and if the wliuic^ of imeh land wan meluded 
in the sale. 

Abilul Kluiu e, Bhalura Biln, 1, In II., hd AIL ... < 

Acts (Local) JU’id- Xt (Aoua .Ihu-LLMeTum Act), m-eruui 1 ilfL- 

iV 0 -emp/aV)n— \SVi/a ’ under a eeminmnise flreirr. | Ku 
Buifc for pre-emption will lie wheru a ttan.dVr nf puipejfv 
brought about l>y a deeree, alfhotigh ilutt demcn may hn bant'd on 
a eompromiHe. hiU^ar fimtitin v. Jumna /'ra.vad, 1 A. L. J., ‘dB/, 
and Abdur Btnziuf w Humta-^ Huniuiu L L- H., *.!d Mi., ddj, 
referred to. 

Baraa Kam tn Hekaui, I. l-n U.* fd) AIL ,*♦ 

Acts (.AtiUA BuKU-;Mmt»N* Aiu*), mau'UiM l*d \l\) 

Pre-emptum'---4U)mpeiitwn better u sister ami uutlr *'7‘/o eton* 
man aneesiar/*] In renpeet c)f a ami for preemption undrr the 
• Agra Pre-emption Aet, Plid, atal eon dlertnl mi heira netinding to 
the Muhammadati law, there ia no tinlVrcma^ in tlop.icr hot noon 
a sister and an uuelu of the vendor; hut an regaulH tloMont from 
the eommon anceHtor tho ainter ‘m thV nearer, for *'ihe fonuimn 
ancestor'’ must he eonsirued uh “the ne.are.4. eoummn uneeMttir.” 

Held also, that a pre-emptor who in mdy of inputl degree with 
the vendee eairnot claim to have the prnp«‘i 1 y soUi dividetl hetwem 
himself and the vendee. Jttfjrup Stntjb v. indru^mn PanJe, 

I. L. K., 47 AIL, IIU), ami Ishtenr Opntihtifa v. Mahvsk Ihit 
Upadhiya, I. L. B., 4S AIL, M?. ndetred to. ^ 

Ashraf Bibi u, Atulmmmud Ahdul Banof, I. li. B., hd AIL 
■Acts (LocAtA^-'dO'i^J— XI (Antu BatM'.MinToN Atrr), Id Axn 

9>0^Pre“eMptmn*«^Sueeejf^^jul ^nit by one of /frreral nrnl ptv- 
BinptoTB no bar to nuit by olhrrfi for u shore of the propnty pre- 
wtpt^df,] Wharo there are Heveml poHKihh^ pit* emplttr'i tif inpuU 
degree, tho fact that one has iuntituied a surtTHMftd Mut fur pre* 
emption is no bar to tlie othern if they are wdhin limit.ation < 
suing for a proportionate share in the propiTty pre ^nopu-d, Uaj 
Natain Eai v« JD«mo Panda, ,L L. U., dd ML, Hit), fplhnsriL 
X^undan Lai v, Amar Blugh, I, L, H., fit) Ml. 

Acts (Looal)«-- 1926— I II (AnttA Thna^hCV Ar?T), situuovs M, anu 
^IB^Suit for ejeciwient of a trenpoaser by proprietor of itijrirut* 
tural land’-^Jurkdietion-^-’Wlien Hint enterttnnuble by a eirit 
6 ’ouft,] X^iaintif, as proprietor of an ngrirultural hn!<ling\ brought 
a suit in tho MimsiPs court for the ejeetirn'iit of dehmdant on the 
ground that the latter wm a trenpimser, Itefomtuni plfudrd that 
be was a tenant of the plaintiff, that ivnt had h«‘en aeeoptod from 
Mm and that under section 4,1 of the Agra Ttmaney Aet, llUh, llm 
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miit was not entertainablc in a civil court. ’Held, on a reference 
under section 267 of the Act, tliat the suit fell within tlio four 
■corners of section 273 ami was entcrtainable by tho civil coiiri.. 

But if the court was satisfied that tho suit related to an agricul- 
tural holding, it must fraruo an isstio on the defendant’s plea of 
tenancy and submit tlie riscord to tbo appropriate revenue court for 
the decision of that issue only, and ultimately decide the suit 
accepting the finding of tho revenue court on tho issue so referred. 


The jurisdiction of the civil cottrt to ref' r such an issue is 
expressly provided by section 273, and is not intended to be barred 
%y the provisions of section 230. 

Section 44 was probably enacted in order to allow haeilities 
to an owner of agricultural land in seeking a speedy remedy 
through the revenue court if the defendant has taken possession 
without his consent and if he. is prepared to accept damages up to 
the maximum prescribed. Dchi Sakai v, Daulatt 8 L. B., Beve- 


nue, 101, referred to. 

Muhammad Muslim v, Mabarania, T. L. B., 60 All. ... 130 

Adoftioh, See Hindu law ... ... ... ... 886 

AnvKitSB I'ossFiSSioN, See Act No. IX of 1008, schedule I, articles 142 
and 14i ... ... ... ... ... 80 

Adveiisb nossFSBiON, See Act No. IV of 1882, sections 4 and 64 ... 080 

AauTsuMENT, See Civil Procedure Code, sections 11, 06 and 100; order 

XLI, rule 36 ... ... ... ... ... 617 

AGiiKEMBNT, Scc Act No. II of 18G0, section 67 (1) (6) ... ... 604 

‘‘Agbioultuhal holding”, See Act No. IV of 1882, section 62 ... 202 

^'Agricxjltuiul income”, See Act No. XI of 1022, sections 2 (1) (a), 3 
and 4 ... ... ... ... ... 496 

‘‘AGEiauLTUEAL INCOME,” See Act No. XI of 1922, section 4 ... 08 

Alluvion, See Begulation No. II of 1025, article 4 ... ... 440 

Antecedent debt, See Joint Hindu family ... .... ... I 

Aepbal, See Act No. IX of 1872, section 134 ... ... ... 211 

Afpeal, See Civil Procedure Code, section 101(/) ... ... 128 

AfpeaXj, See Civil Procedure Code, sections 11, OG and 100; order 
XLI, rule 85 ‘ ... ... ... ... - ^17 

AfpeaXj, See Civil Procedure Code, order XXII, rule 3; schedule 11, 
paragraph 16(1) ... ... ... . *.* 

Appeal, See Act (Local) No. HI of 1901, sectioxis 107 anl 111 ... 107 

Apxuhal, See Act (Local) No, III of 1001, sections 111 and 112 ... 103 

■Ax^peal, See Letters Patent, section 10 ... ... 865 

ApfeaIj from jail. See Criminal Procedure Code, section 422 ... 643 

Appeal. Eight of—. See Procedure ... ^86 


Appeal to His Majesty in Council, See Civil Procedure Code, sec- 
tion 101), chuiaa (c) ... ... ... •** ^44) 

Appeal to His Majesty in Council, See Civil Procedure Code, sec- 
tion ILO ... ... • - 208 

Appeal. Withdrawal of — See Civil Procedure Code, order XXIII, 
rule 1 ... ... . ... 

ABnxTBATioN, See Act No. VII of 1013, sections 152, 179 and 234 ... 867 

Abbxtiution, See Civil Procedure Code, order XXII, rule 3; schedule 
II, paragraph 16 (1) ... . 


xva 


ammuh inbex. 


Aebitmtion, See Civil rrm.Inr. Co,l,.. ll. paragmi* U 

(DW - - - 

Atoohmrnt, See Art No. XUl nt 18iil, wriimi *1 
ATTAOHMism, See Civil I'rnriHlm'o Coilo, m'rtion W1 
Atxachmhnt, See Civil I’rorwlHro (Jodr, onlrr XXI, nilr* r>B, <i0 and 
C8 ... - - - _ "• 

AtJOTlON-ritucitASKll, See Art No. IV of IHHvi, Hniion ..it 
Award, Sec Civil I'mrrdnrj. Codr. Hrrtioti ini d) 

Award, See Civil I'romMinrr Codr, ordrr KMl. in!.> 11 : ..rUrdoIr 11, 
paragraph 16(1) 

“Benefit to the estate, “ 4?r<t llintlu law .»* •• 

“Benefit to the estate’*, 8m llintlo Ihw 
Bobden of pbdof, Sne Aefe Ko. IX of IBUO, scviion 76 
BtTROKN OF FBOOF, Sm Afi, No. IX of IIW. m'hoaolo f, iirfirlrrt il*J fiiul 
144 

Burden of tboof, 8ce Civil Proooduro Ctalo, sotiioOR 16 lirol t l 
BtmoEN OF PROOF, 8cf IliiHlii law 
Burden of proof, 8cr jiiint lliothi fuoitl)’ 

“Cast! decided,** See Civil rmtHnloro Ctvio, wn'timi 115 
“CAUSINa A ClRCUMirrANtlE TO iaiHT,“ 8ve Aft No, XliV lif 
Bociion 16.1 

Charoe TO 4UUV, 8m Art No. XNV of {666, nrrtiou UH 
Cheque, See Art No. KXVt of IHHl, iOH’tiou’i 6 uu<l 56 «•* 

CiviE AND Bevenhf. Couuts (.furtHdirf ioo), See Art (lioral) No. If of 
lODl, seutioUB 65 luul 167 

CiviD AND Hkveni’E (.'*oiirth, See Art (.lioral) No, III of IIMIl, »oo* 
tioDB lit aiRl 116 
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CiviD Phocedure Codi>;, section ‘3 (11.)*, order XXII, ruu.R 
ment of appenl-^^^'Leffnl repfet^enfitlim*''^^*! fleet of order 
a ptnon on the reeori m letjul reprmenintire of a deeeoHnl nppeh 
lanL] Wlum, by an ordrr whirh Iiu.h InTosor ftniU, a ewuun 
person’s namo has la'on bronght on to tbr rrrord of an iippral 
as the legal reprosenialivo of tbo tirrrsMrtl apprllnnt, it not 
open to tbo rrspondrnt to nrgr tbnt tbt\ appral baa abatnl brraono 
soino other lieirs have been left out, 

Aluhaunnad 54afnrvab Khan, ». Abtltil Khan, 

I, L. 60 Alb, ... 

Cmu Peooeduri Code, section II— lies judieata‘-“ilfn|IP mul owjhl^ 
Fmt suit for prmemtm boned on tdlr’^-'Semnd nuit for 
poBsesnion on morlpage§>^Two rourtn of diflerenl pttidrn-'^ 
Smond noil emnf rising ptoperhj el aimed to fir,d smt on 
wedl as other clams ogaimt other dt frodontn.] ti oMth’.tgrd 
with possession a cartain property tu !\h After ti n ihatb, 5, 
who Imd fnharited a twodifllm share in the pfef»eity, Htdd uitieaii 
authority tho entire property to tiie luorigapre AN T, uho bud 
inherited a oiupfiftli shara/hrmiglit a suit in tlie Miin dPu i funt 
for possesHion of her share, lltT title wan pmvi'tl stud tie* '.lut. 
was decreed, M mi having niisril the drfenre that in any t-ui.e be 
was enfitled to retain pemseKHion ns lumfrurhutry tnei 
Thereafter M's namo was removed front tin- rrvotnte tiTMt.l. s t 
,a mortgagee’, and he brought a Huit in the Siiluntlmiste 
Judge’s court against T and tlie tdlier heirs <4 for irr.ntty 
of possession as mortgagee over a three-fifibs^ ehnro of the fu'o- 
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Pago* 

party (axcluding iha two-fiftlm eliaro of F, of wliicli M luid 
becomo full owner). 

Heldf tliat no far as T and her ona-fifth share wort; eoii» 
cernad, ilie snit was barred by the principle of res judimta, 

Tainiz-nn-niasa Bibi ?). Svad Muhammad Husain, 

L Jj, B., 1)0 AIL ... ... ... 806 

•Civil IhiocMDimH Conn, skotion 11—Bas judicata— and eommon 
arronnt— Sait by one party on the aeoount folloiocd by a decree-^ 

Second and similar suit by the other }>arfy not mainiai}nibi(\i 
A and N were in the habit of prirchasiug goods of a similar nature 
from eacli other, and of these transaetiona one mutual aca-ount was 
kept.^ On this ac(‘ovint A sued N and obtained an ex parte decree. 

N tried to get tin’s decree set aside, but failed. He tlien sued A 
on the sanu'. account for (ho same year, but beginning nnd ending 
about a month earlier. 

Meldf that tlie suit would not lie, being barred l)y the 
principle of res judicata. Hook v. Administraf or- General of 
Bengal, I. L. B,, 48 Calc., 499, referred to, 

Ni)5ain»ud-din Ahmad Bhai Co., T, L. H., oO AH'. ... 2$ 

Cjvii» IhiocmnnuM Conn, snciTioNa 11, 96 and TOO; ounnu XLI, uitus 
bn—Res lixdieiiUi’- -^Cross-appeals from a deerce in one suit disposed 
of by one judgement followed by two separate deerees---Appeal to 
High Court against one deeree only^-Aci No, XVII t of 1879— 

(Legal Practitioners Act), seetion 28— Ora/ agreement as to 
setting off fees to be earned by the deA)tor against amount due 
on a prtmiissory note.] Idaintill Hued to recover Bb. 8,270"15-*0 
as due on a promissory note CKeeuted by defendant. The defence 
was tliat owing to a certain collateral agreement nothing at all 
was due. The trial court found for the plaintilt to the extent of 
Bb. 1,721-9-2. Both sidoB appealed, the plaintiff claimiifg the full 
amount claimed in the plaint ; and tlie defendant again denying his 
liability in toto. '’.rhese two appeals were detnded hy one jndge- 
mont, wlii<‘h reduced tlie amount jiayablo to tho plaintiff to 
Bs. 1,145, juul in consequence dismissed the plaintiff’s appeal. 

Two separate deertajs were, however, prepared, and the plaintiff 
appealed against t,he decree passed in his own appeal, but not 
against tlio decree passed in the defendant’s appeal. Held, that 
the appeal was not barred by (lie principle of res jtuUeata, 

The di'fenco in tlm suit was that there was an oral agreement 
between tlio parties that tho ‘amount ostensibly duo on the pro- 
miBBory note should not be paid in cash, but should be, so to 
speak, “worked off” by professional service to be rendered by the 
defendant, who was a pleader. Held, tliat in view of the distinct 
provisions of section 28 of the Legal Practitioners Act, IB'79, this 
defence was not open. 

‘ Ohanshani Singh v, Bliola Singh, f, L. B., 45 All., 506, Darno- 
dar Das v. Sheoram Das, T. ‘L. B,, 29 AIL, 780, Lalla Raghoobuns 
Sahoy v. Musammat Asloo 20, W. B.> 294, Miihainnmd Sulaman 
Khan v. Muhanimad Yar Khan, I, h. U.? LI AIL, 207, Mariam^ 
nissa Bibi v. Joy nab Bibi, I. h, B., 83 Gab,, 1101, Pmichanada 
Velan v, Vailhinatha Sastrial, I, L. B., 29 Mad,, 088, Zaharia 
V. Debia, L Jj. B., 88 AIL, 51, and Bam Kirpal v. Uup Kuari, 

I. L. B., G AIL, 2G9, referred to. 

Nannu Prasad t?. Nazim Husain, I. L. B. , 60 AIL ... 517 

Givijd Peocedubb Code, sections 13 and lA-Suit on a foreign 
judgement — Judgement given on the merits of the case ^* — 
Assertion by defendant that he was not residing within the juris- 
diction when the suit was filed— Burden of proof.] In a suit 
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broaght itt ilie Bttui|rur Btafen the indgetneat, iiffer » funn* 

mary of the plaitit., ran m followw j— ***rhe dffendatit* nohvillt' 
standing duo service o£ Hiunmou^* ha;? not rnntenfeti the muL ’rho 
document is registt'roil. The faihiro <?f the defendant to eontrsd the 
suit aniounta to an admisHiou of the plain! ilf*« riainu Aeeoriliiiglj 
th© plaintiff’s stiit is ileert^ecL” 

iJaW, on suit brought by the plaint ilf on this jodi-ietnenf, in 
a British Indian €ouH» (I) that tim judfp'nieuf t*f the Hampnr 
court was a judgement “on (he merilH of th«* euMe^' nithin the 
meaning of seelbn h't (b) of the (lode of (hvil rroeedure*. tv.^1 that, 
a certifiod copy of the |udgeinent. ha\ntg heen ptodueed hy the 
plaintiff, the British Indian (’«mrt wm houml tti presume that the 
judgement was pronouneed hy a eourt of eouipefent jurisdiVtion ; 
and, if the defendant wished to grt ritl of that preHumpiinu, on 
the allegation that he was not le.-uding in Uampur on the date 
when the suit was filed, it was for him tt) prino that he was not, 
and not for the plain till’ (o [uove lluit. he was, 

Keymer y* VmamUum iinhU^ I, fa U., Ill Mad,, 11’.!, Coin 
V. Harper, I. T,a R., 41 All., feil, nod Kasxim Murntm^re v, Avuf 
Mahomed Suhiiman, 1. la K., ‘id iiale,, hOU, riderretl ii», 

Ishri Prasad i\ Bri Rum, I. Ij. R., 5C) All. S7& 

Civil PjtDouinma Conn, Hucrms Tran,^ler aj *Simil! i'aiim 

Court Ktiit to court not hcaiuj Smnt! puo^riw 

IhJting the pendeney of a suit before a Hnlionlinitle dodge havin|| 

Small CauHO (loort powers, the H!j!*mtliita!t', dmlge wna tranio 
ferred and wan refdaetHl f»y another Bolmnlinnle dodge who had 
not sueh powers, ‘rin* suit was then trnne.feu’* «i, hy (uder of the 
Dwiriet dodge, lirst to the Munsif, nod thm to the Adihhomd 
Munsif, by^ whom it was tried, lin’d ihst netiMO 'itlU of the 
Code of Civil Preeednre apnlini and no ji|:»pnil lay from the 
deciHion of, the Additional Muuaif. Houlmkar Urn v. 

Muhammad Khath I* In Rm h Ail, ‘iil, followed, thdal 
Chandra Del) v. Hmn Narmn Drh, I. I..i. li., Ill Cale., 1057, 
and Mudhufmdati Cope v. llehttri Lot Cope, »it 11 li, d*, 4tU, 
referred to. 

Ram Charan, Banwarl luil e. Kishori Liil, Rmn Biirtifi, 

r. u R,. m All ... ... 1 Bm 

Civm Pnouimung Conn, BiarnoN 47 j tjiumu XXT, mur. fd llremifo.i* 
of decree^Property, included in mla certijirale in exernn of whol 
was ordered to be sold-Siiit for reawery uf liimffulnm-- 

iet Mo. fX of 1908 (Indian Ltmihtfitm irt), ^ nchtdule I, 
artide Pi. j In execution of a decree for snh^ on a mmt- 
gago certain property, which was neillnr imdmhd in the movt 

e . in suit nor hi * the decree, in some une\;nnuo‘l manner 
d iti’way; into the sal© etu'tificaie. The decreedudiier hiimudf 
was the auetlon purchaser. 

HeMi on iuit by the jmigenHmtohddorM to recover (he pro 
perty sold in ©xeass of what ought to have hr-en sfdd. that the 
suit was not barrid by either miction 47 or onler XX I, role hi, of 
th© Cod© of Civil Procedure and, as the mU- of tho rvc;,a |u<»‘ 
party claimed was a nullity, artjcle Pd of* the hr^t mde dulo to the 
Indian Limitation Act, H)DB, coultl have no applicuiton, Thohnr 
Barmha v. Jiban Ham Marwari, L L. IP, 41 Calc., oUo, hilloWcil 

Bulaqi Das n. Rosri, 1. L. H., 5fl All ... ' ... » 

Civn. PiiooMiJUBi Code, bection m^-^Mxecutmn of demce -“/.Jeh/.v”. 
Attachmeni^Debts not yet' due,] The word “didUu” mi uhc.I in 
section 60 of th© Cod© of fhvil Procedure applien only to debts 
actually due : it cannot include debts, e.g., mit. which may beconm 
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doo ill future. Kent which has noi: jct become duo cannot 
be attaelu'd eiiher m; a debt, or aa an aciionablo claim. Sher 
Sintjh V. Hri Uam^ 1. Tj. R., 30 All., ‘246, and Wehh v. Sisnlon, 

11 Q. B. I)., 518, referred to. 

Tjaehman i\ .Ta.rl)andhan, T, Tj. K,, 50 All. ... SOT 

CitxIj iOuaM'Dinii-; (’ouf., hkoimon GG— dond. 

at execution sale of property by father in the name of a strangeif 
— Partition — Suit by member of family for poMs.s'ion of property so 

* purchased.] The father in a joint Himln family made a purcliasa 
at an execution sale of certain properly in the name ' of one iT, 
who waa an outaider. t8ubse.qucnliy, tho family property was 
partitioned and the parl^icnlar piece of propert.y in cpieBtion 
fell to the Blmre of ii5. B., being rcBisled in Ida attempt to 
obtain poaaeaaion from K, brought a Bviit to have his right es- 
tablished ami for poaacssion. llehh that the suit was barred 
by aci'tion* 66 of the Civil Procedure Code. Baijnath Das v. 

Bishan Deri, I. L. K., 42 All., 711, followed. N&taraja Mudaliyiif 
V. Itajfiasaini Mudaliaa\ T, 14. K., 15 Mad., 856, Bodh Singh • 
Doodhooria v. Gunesh C hander *S4h, 12 Beng., L. R., 817, 

Naraiii Dei Darya Del, I. 14. K., 85 All., 188 , and Ganga Sakai 
V. Kesri, 1. Ij. K,, 87 All,, 515, diaiinguiehed, 

Bam Bnp l\di in ’Kliadcrn I'.’eli, 1, 14* B*, 51) All. ... Sift 

CiYin PBoaEDUEB Cope, 8i«:moN 68; Hcn:i‘rr)m.F. ill, UAiiAnKAmc I— 

Execution of deereer-Exeenfion transferred to Collector ^-High 

Court not cumpvlcnh to inietfm witk Collector's orders, cren 
though erroneous,] 'When a d’ccree ha.s l»een transferred to a 
Collector for (ixccution utuh'r the provisions of section 68 of the 
Cotie of Civil Ih'ocednre, it is not competent to tlie High Court tt> 
interfei'>‘ with the ordtsrs pjissed by him even tlmugh they may be 
obviously not warrant.eil )>y the provisions of schediile III, para- 
graph 1, of the Code. Shahzad Singh v. IlanunHin Rat, I, L. R,, 46 
AIL, 562, and Olnlhari lad v. Jhanian Lai, ‘-25 A. L. J. 197, 
followed. Mahadaji Karandikar v* Hari ,D* ChiJaie, T. L. R,, 7 
Bom., 882, referred to. 

Krishna Das «. Ram (lopal Singh, T. K R., 50 All. ... 82T 

Civin rBOCEDimis ConF<, skc’I'ION 92-- Religious endowment- ^Suit by 

alleged trustee against a person asserted to be a irespasscf*-'- Devo- 
lution of right to appoint trustee,] Section 92 of the Code of 
Civil Pr()ccdui*ti hns rcfereiux^ to those cases alone where there is 
an a.l legal ion of hixault of Bonie express or constructive trust 
creat(ul fur luihlic purposes. of a charitable or religiotis nature, or 
where the. <lirce(i(m tl' the eom t is deemed necessary for tlie ail- 
mituHtral ion of any sudi trust. 

It has no applifiilion to suits when^ a {dnirilllT (i.iims f>oss('s- 
sion of (he <mdtnved propculy on the nilegution tluii. he is the thdy 
appfdmi(‘(l tnislci; and that llu‘. (Icfendaiit is a trespasser. Inayat 
Husain v. Eaiz M uhmnmad , I. Ij. K., 15 All., 885, Muham- 
mad Abilul Majid Khan v. Ahmad Said Khan, 1. 14. It., 85 All., 

159, Pulln Iml v. Gaga Nand, I. P. R., 11 AM., 72f, and Nilkanth 
Deerao v. Ramkrishnn Vilhal, 1. Ij. R., 16 Boni., 101, referred 
to. 

ln% (lui ahiu'Uee. (jf a provisidii in Ih.e (UsmI pH'serihing the- 
mode of devolution to the. ofliee, of shrhait of a> tmnpio, and in, 

tho iihsenec of a custom to tlic contrary, tho jjower to appoint 

a suetH'ssor to a shebait reveiis to the licirs of the founder of' 

the trust, atul a shebait has no right tf> appoint a au<‘er%ssor to 

himself. Chandranafh Chnkrabarli v. dndavendru i'hakraharli, 

L Tj. R., 28 AIL, 689, Shea Prasad v. .l//a Ram, 1. Ij. R., 22* 
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AIL, OG.*L ftini Kitmfn \. iUtm Pntpi^Jn L. Ti. li.» 18 

AIL, m, fnlhAVO.I. 

Gnngft Dliamtt r. Untii (1uin(i1i^ L D. U,. ML Dk» 

CiVil/PiiooKintim ConiL m-u'Tnj.n HH \j\ ihJ^^r liiuui m ttpis.H'j ||,V 

an award madv md i»/ iuaut Mjtiirl lff.\ Had ili.il ati 

appeal lieHi uudei* ma’iioii U)i(f ji rt \\w (’oiir MimI t 
agiunat au order filing or rM’uHiop, in lil<’ uu luviud \-o!i mi iLr 
interveiitiou of ihe eourt, aiid liiut wiuoo }.u« h lui api » ijl u,i 
District dodge agaiiml Iht* ui’dei* ul a Mhn.of, the **, »i o, ^ 

, , was eiglit aimaH» 

Harwaii 'Pantle tu dagat Pa ode, I. I*. U.*, hd AIL Pig 

’ ! Civa Puoci'U)UlU5 Coi>i>;, sKOTiON lIlVL Cl \i SK (,i ApiHh'ati' , /, ? Irarr 

Ts to appeal to Hin Majvstij in CnHio tl nr L than 

11^* lQtOQi^*'SuhHaHtiiH qacMton a} iaa I iUd]iuud\ 
but tilt) parties to a litigalirai are eeucerfad wuli ila *4 a 

case, hx every raich ease, where th«- vuMuin^ni Ir* . fhan the 
^ prescribed liuiit, llicre la no right of appeal in iPi MajerUv in 

’Oouue.il. It is only wheti a caKo ih of 1 ij.r* uu|i'ifunec and 
tho prineipio, wIhmi riiially deeided by iheti inp*? »4 {h,o Tidy 

Ooimcil, will l>e of lieuehl, iiOl rndy to He p- npfh '^\hn ai»- .lofnily 
mvolved in tho litigation, but to a conuderalde Invlv «>f tuher 
peopio, that leave to appi>al ?;hould be -uanlesL iuldnnhn.^iin $ 

Aijpar V. t^wawinatha Afipar^ I. P. }L. M Mioh, '.’d L !iu;afM 
' * Pr(mtd V. Kiifiht Krishna Kaiain, L P IL, P'* AH.. L LL and 

Mathura Kunm daijdvo Kmifh, P P. P.. nO aiL, ;H?o, fallowed . 

The luerr ipie.itieoi wiieiher a |M?hi. dar iHeb!!,'* by ii Imu’r 

appoUato court wan a good, or InhI fotdoig. i'unng regard ft'> the 
. i ■ proviaioUH of scidion lUU of Hui t’tnie eg t ud Pnuialuie* i», in 

, itself, no Hul^^.^aa{ial (juertino of law, Unrqa Plhnrdhtiiiii \\ 

: ' Jewahir Singh ('howiihri, P P, IP, lu i'ale., ‘ia, bdloue*!. 

Buchcha Haitlnvur r, liauaiani, P P. IP,, btl iML 040 

Civil Peookuuiw Uouk, hi^ciion \U} A pptni tn Hit Map’dii in 
j CowiciK *\Sn quest ton o] iatt'* Pomi ftititnn o| d daen- 

went. I i/r/d, on^ an appLeation ft>r h a^, to tippmil to flis 

I • ■ MaleHty in (ioutudl, tluit, the only ip.'-iiioo fur decision in «*ither 

■ M ^ court being whether the legal reiaiion of tb,e pMiiieH lunoug nui 

of tho execution of throe docimKuils t.f even dnii- %MtH that of 
mortgagor and niortgageo by viuidiuonal hole or iluH of 
vepdor and purchaBor aubjeel to an opium of lepnivbahe, the 
decision of whieh tlepcmhul on the uppliealitui td uril ilelhuHl 
legal principles to a particular act of fnetn, thin ditl not inv<dvo 

\ ^ “snbstantiar’ qneation iif. taw witlsiu tfje nuaning t»f Heehou 

i 110 of the Coda of Civil ihocedure. thtlkishtit Das v, 

■ J* 22 AIL, 149, «/7niwAi i6Vn{//i v. Wahhi ud-dtu^ P P, k,^ 

Naraaingerji v, Ihnihasafttdt KruiOfiam (tarn, 

L Im E,, 47 Mad., 720, referred to. 

Mathura ICurmi ©. .Tagdoo Hingh, !. I,, li., fill AIL ... 200 
Cxvm intootoTOU Conn, s,ia,rnoN 114, See Am No, I of see 

... ... ' ^ I4f 

€tvm Peocbdueb Co mu, siCTiai^ Nan joinder e/ 

mry pmty^Order utimmj substitution and eonsequentua amend' 
menU'^^Xam deoidmPN) Udd that no rcvbium would He 
against an order of a Subordinate dmlge refiming to milnaitutc 
M plamtifs m an^ original suit certain peruunH allc.gcd to be 
interested m the suit, but whose retmuly as plaint dTa wiui already 
time^barredj the order was a mere hUerlorutorv order, luul did 
not amount to the decision of a **(‘ase'* within the meaning'' 
nf section 115 of the Code of Civil Profcdur^. 
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Buddha Lai v. Mewa Bmn, 1. h. R., :13 AM., 56 1, Lai 
Chand v. Behari LaL I. K.. 5 Ln,h., 288, and Balhrishna v. 
Va^iudcDa 44 I, A., 261, Kalidas Kcvalda,<t v. Nathu 

Bhagavan, 1. L. B., 7 Bom., 217, Seshan Patter v. Ft’cra Ratfha- 
Dan Patter f 1, L. B., 82 Mad., 284, and Fatmahai v. Pirbhai 
Virjii K Pm B., 21 Bom., 5B0, referred to. Umed Mai v. Chand 
Mai, 25 A*,. L. J., 61, distingniahed. 

Bqtiitable Trust Company d, Hafus Muhammad Halim 
and Co., L L. B., 50 AIL ... ... ... 276 

Oivm Pbookdubk Codb, sections 115 and 151; oiidbu XXXII, bulb 
16^ — Act No. IV of 1912 (Indian Lunacy /toi), ficMion, 62 — Lunacy 
—Distinction between inquiry under the Lunacy .-let anxl under 
the Civil Procedure Code— Inherent powers of High Court.] Tlu 
matter for (h'U'nninatioii under section 62 of Act No. IV of 1012 
is not tlie same as the matter for determiuatiou in an application 
under order XXXTT, rule 15, of the Code of Civil Ih-ccedure. A 
court, therefore, ought not to refuse to consider ’au application 
made to it under order XXX 11, rule 15, for (he sole reason that 
anoilicr court, of superior jurisdiction, has arrived at a certain 
decision in a matter under Act No. IV of 1012; and if it does 
so, this refusal is liable to be called in question under section 161 
of iho Code of Civil Proei'dure, Ilarnand Lai v. ChatufbhuL 
I. li. E., 48 AIL, 856, referred to. 

Chatarbhnj t?. Harnand Lai, L L. B., 50 AIL ... 385 

‘Civil PHoonmiun Code, bkc5tu)N 115; oudke XXIII, iiulr l—Hevmon 
— Wrong e.rrrcise of discretion in allowing withdrawal of suit not 
a ground for revision. 1 I'he bud- Miat a court bas probably exer- 
cised a wr«)ng discretion in allow! !ig a plaintiff to withdraw his 
suit with liberty to bring a freslt one is not a ground for revision 
within the ptirview of section 115 of the Code of Civil Procedure. 

Jhunku Lai v, Bisheshar Das, 1. L, B., 40 AIL, 612, followed. 

Hasan Ali v. Lachhman Prasad , L L, B., 50 AIL ... 148 
•Civil Phockduuh ('ode, section 1:15; ohdeh XXIII, iixjlk h-Rmision 
— Order pmniiting withdraival of suit loitfi liberty to file fresh 
suit—UGasons not stated^ ^Material irregularity*] Bor a court to 
invoke order XXI 11, rule 1, without giving any reason amounts 
to a material irregularity in exercising the jurisdiction given to it 
by Unit rule. If the court is of opinion that an application to with- 
draw a suit with liberty to Imlng a fresli one should be granted, 
it must sot forth its reasons for holding tliat it should be granted, 
clearly stating whetlier it is by reason of a formal defect or by 
reason of some other sufficient cause. 

Kamta Singh v. Bhagwan Das, I. *L. B., 60 AIL ... 199 

*CiviL PjaooBDtrBE Code, section 144; oeobb XLV, bulb 16 — Applica- 
tion for restitution as a necessary consequence of an order of His 
Majesty in Council — Limitation — Act No* IX of 1908 (Indian 
Limi (alien Act), schedule I, artkle IBd— Accidental misdescription 
of court to which order transmitted for execution — Jurisdiction*] 

Where an application is made to obtain restitution as the neces- 
sary result of an order of His Majesty in Council, that application 
must bo taken as one to “enforcjo’' an order in Council and will be 
governed by article 183, and not by the general article 181 of the 
Indian Limitation Act, 190B. 

* Baijnath Das v. Balmalmnd^ I. L. B., 47 AIL, 98, and 
Brij Lai v. Damodar Das, L L. B., 44 AIL, 655, referred to. 

In the case of an application under order XLV, rule 16, of the 
Code of Civil Procedure made within 12 years from the date of the 
order of the Privy Council, the fact that by inadvertence the 


.r’l ^ 


! ia 




pmmu worn diri'clod t.5 b& mmt to li wiinig cuurt vuoild not nnunins 
to an illegality mieh an wotthi eilher vttiule rnnnnhnga ov 
deprive the eourt» to which the papern wrrn inirndea to he, mmi 
down, of its jiirklie.iion to priu'cctl with the execution nf the 
decree of the Privy CotinciU 

Bohan Ttihi «n Baijimlh Das* L D. 11.* *** ’ 

CiVffi .PeoCBPOHk Oonn, pkctio^ IBh Art'Ki^. Vli of IHTih 

, t|00 4 ... 1 

Civip PROCiiiDmm Conn, bisotionh !51 anp Uei* Exeetstum ti drerr#-- 
Correctimi of mwMmlat slip in jmlijrmtnl (iml tlrxrvr-- Ahm$ of 
ike process of the (k>urt.\ h\ a anil tor partition of inntunahlo 
property a certuin portion of the property uuolvcd, helonging to 
one 80fe of defendants, was decreed to the plaint si! nnd the 
portion belonging to another r<el of ilefcndanta ua.^ cMutipteti, 
and the ainin of tlie eonrt was ortiercit to thaw up a map slu wing 
what portion of the property had^ heen deerraai to llir plnintil!. 
i*he map, however, ahowed m having been slecrced to the plaint siT 
th© portion whis'h lielongetl to the exempted detondarslH, luul in 
conse(|uenee of tins the plaint ill obtained pnH‘a‘ $ uo!i ef the 
property which had not hcim deereed to him. d1ie c’xemptf’d 
deferulants applied tor eorrindion cd the r«*cerd, wIucIj wim lefum'd 
on thff ground that tho decree was not at \arianee with the judge 
mont . 

In revision the High Court ordered a fteali nnd ef^riect mnp 
to bo prepared, ami veturmnl the eime to tlte leuer eomt with 
directions that the revisrd map tdumhl he nnhuiitded for that 
©xkting on the reeorth 

Hattar v, Nnsir Khan, f. In IL, ftf) All* 

Civin Piioagmiim Corng ouiw.h IX, jnit,n tl-’Snii Aismissril uml ■■ 
atJon to restore it lUsmissttl- -^' Eomprfrnfr of to liriiifi « 

fresh suit on the some ettuse of minnh] A suit in ii Cmirt of tmiftll 
esiusos was diHiumsed heeauHC, on tlm date fixed lor liiniriiig, 
neither party apposnsl. ^riie phyritiff applimi for reilonitiori of 
the suit; luit hia appliealion \\%n tiiwmisHcd, 

Held that it wan itmipetent to tim plaiiifilT tu fde a frcHli iiuif 
on th© same eaune of action. Ihifm Shnnktir v, Uoj Kmmtr, 

Oikih Case>a, ff, and Bhtuko v. i'kikuntki, (VA Indian C’liics, *idlh 
approved, 

Govind Prasad o, Har Kishan, I. Ij. K., AD All. 

CxvtL PBOOKOTms CoDH, oinu'.u XXI, miUR tP ilnerrtifirti imiimml mit 
of court in tespeel of niorfpope deeree (Viti/lcufum rrfnsfd 
Bight of murtgagor to get hoeh monvij so poi i.l PhuiitdT paid a 
sOm of money to defendant to he applied hv him pr<# tnnti» in 
Ratisfaction of a mortgage decree prclimimuv wtiich didendant 
held against plaintilT. 11m payment, luuvevcr, was made out of 
court and an application for its certifeHiinn to the mon uan 
rasititod and ultimately rejeetmh Held, that, ult hough thi» pay 
mont, not having boon eartifed, could uol he taUui iufu ueeoutii cn 
a part sathifactiou of the decree, the plaintiff wu-4 rut if let!, au tiu* 
consulcratiou for the payment had fathul, to claim S u. K flu* u -uu y 
which lie had paid, an tuouey in the hand 4 nf flu' d» n eduut 
received by him to Urn us© of the phumijr. Sitni Siu-jh v. lOuoioiii 
Prasad^ I. la B., 44 All,, ffH, referred to. 

Mahbub AH e, Muhammad Husain, T. Td Ih. TiU Ap 

Civm Pboobotub 'Codb, oebeb XXI, Euna !l, snmiiur.g (.1)— Art 
No* IX of 1908 {Indian Limitation Act), section Exeeiit ion 
of decroe’-^Limitaiion^Oertifleation of previous ptigntents.j If 
a decree-boldar’s application for execution ia harrcil by limitation, 
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lie cannot save the situation by pleading a previous payment* 
of interest allegc'd to have been made before liinitation had 
expired^ and asking the cotivt .to certify such payment then and 
there, i.o., when cxecniion was already time-barred, Baijnath 
V, Panna Lai, L Xj, K., 46 All,, G;i5, Ookul Ghand v. Bhika, 
l‘i A. L. d., b87, Chattar Singh v. /Imif Singh, I. L. B., 88 
All., *201, Phisuffzcnian Sarkar v. Sanehta Lai Nahata, I, Ij, B., 

48 CaU\, 207, Pandurang v, Jagya, 1. L. B., 45 Bom., 91, 
Masilatnam Mudaliar v. SeUitunmmi Agyar, 1. Ij. B., 41 Mad., 

251, and Sheikh PUahi v. Nawah Lall, 4 Pat., L. J., 159, 
referred to. 

Piari Mohan PraBtui v, Baghimath Lai, 1. L. B., 50 All. 269 


Civit. PBOcmniEE Codb, order XXI, ruli? 16; orbkr XXJI, rulk 1, 

Sg& Act No. IX of 1908. schedule I, article 182 ... ... 621: 


Civil Prockivueh Code, order XXI, rul.es 58, 60 and 63 — Execution 
of dexfce--^- Attachment — Objection by judgemerii-dehtor that pro- 
pertfj ie trust property and he is in possession as miitawalli — 
Objection nphekl---Remedy of decree-holder.'] The objection of a 
judgement-debtor to the altaehmenf of certain property in execu- 
tion of a decree against him was that though the property 
sought to ho aliarhed was vested in him, it was vested in him 
not in his private capacity but as mutawalli of a math, and, 
tliorofore, could not be taken in execution by the decree-hohler. 

Held that this object inn vi'ag one under onhrr XX !, ruh^ 58, 
of the Code of Civil Proc'odure; that the order of the court upon 
it was consequently an order passed under order XXT, rule GO, 
and that tlierefoiH^ the person against: whom the order was passed 
had no right !ipi>eal, but his renuHiy was l>y way of suit in 
accordanee witli rule G3. 

Bhagtvan Das v, Mahmud Bano, 75 Indian Cases, 3058, 

Kartik Chandra Chose v, Ashutosh Dhar, T. L. B., 89 Calc., 

298, Ramanathan Cheitiar v. Levvai Marakayar, T. Ij. E., 28 
Mad., 195, Murigcija v. H'ayat Saheb, I. L. B., 28 Bom., 287, 
Upendra Nath Kalaniurl v, Kusnm Kumari Dasi, 1. L, B., 42 
Calc., 440, and Seth Chand Mai v. Durga Dei, I. L. B., 12 AIL, 

818, referred to. 

Somwar Gir a. Alayanand Gir, 1. L. B., 50 AIL, ... 801' 

ClVUi PROOEDOHE CoDE, OUDLIR XXI, RULE 72, See Act No. V.ll of 

1913, sections 170 and 215 ... ... ... ... 173 

Civir4 Procedure Code, order XX I, rule 95, See Act No. IX of 

1908, schedule I, article. 182 ... ... ... 670 ' 

C 1 VIX 4 Procedure Code, order XXI, rule %-~-’Pufchase of undmded 
share at a sale in execution^Delivety of formal possessiori-— 

Suit for nctnal pass ess ion-^Limitation — Act No. IX of 1908 {Indian 
Limitation AH), schedule I, article 142,1 In the case of auction 
inircha-Ho of un undivided share in joint property the only posses- 
sion whitdi can he d(divered is joint posscHuion, and that can bo 
done only as provideil by order XXI, rule 9G, of the Code of Civil 
Procedure. Where thiH* ha,H horn done, and the judgement- • 
debtor still eoniinucH in atd-ual possoEsion along with the other 
co-owners, limitation in respect of a suit to obtain actual possession 
by mtsans of physical partition of the share purchased begins to run 
against, the purc-hafier from the date of delivory of formal posses- 
sion. Rajendrn Kishore Singh v. Bhagwan Singh, L L. B., 30 
AIL, 4GC), and Jang Bahadur Singh v. Ilanwant Singh, I. Tj. B., . 

43 AIL, 520, followed. 

Bita Bairn Dube v. Baur Sundar Prasad, I. L. B., 50 AIL 81^- 
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Omi. rROOnmnin Coin?, «mmn XMl. um- 1 . cm im m- u-.,i, 

mmit nf Ammd Ih^n' Im tihtifrwrtif ?»»» 

apH.-- Itw othr, ,ht {[.natl) X» III <■/ VuU <!'>/’ I r r:.> 
Land Hwniw Arf), seHmm ^ ^ l 

Oiwffr <^/ jmd'iduimYi nf rivil. crnirh I A hsh f«*r ii of 

titk wafi twn r«i'|mra!o f-oin of ?lrlrihl.u?l’' itiul \\,iu 

dimuwami, ami aii appwii Uo'* «f»H Mijm nlno dm* 

mmmd» Tim idahitidVi a|^|a*jih,s{ f.> H«f!n vtt4 |n-it.!in|* 

thin appeal etie tif fia* defiMaiam . of list* l .of *|Hsi atuf 

BtopM weft' laivt'if within time to lu'in;. 1’** hrt« ^ «»u to Ote JeoMid. 
Held hy Uiy\K\vn, am! n cpemal 

roferenoe an to how fur the appeal had nhalo-U \hj\ B.o ,i|.p.*nl 
abated as to tlu» Meeninl *^et of ibhiohottH. onf i ! ? t<i tin* 
firat net* wimja^* intere^4tH wcfo opin'atr -ii.',: -- : i <in ?|.ir« 

of the Hiuanai* 


ileW, also by AIukkiui ami Afttiwotitiu .1.1,, that the miii, 
having been hletl after the ron-ueait'enHOd nf |«irliti»a,i |eoeee«l 
ingft in a court of nmmtm, wan not mninfunnihie. 
h'aqira v. Hanlewa, L Fi. H*. Mt Ail. 

•Civil Ptimu'uu/im Oodk, onnt'.u XX III, to-ie i- iktlrr fit rirnffiAifi 

wUMrawnl e/ .IpphVfitifOi /or .inren.lmeii# h| derrr'e. 1 

XVhen uu app<‘llate emirt doeM. tiof |nd«‘’inlU deal uif!s the 
matter of a huII hui fneri'ly I'erioif'^ no app* d If' h**' uifliduiwii, 
RO that the tleeree of the (ndon w hdf Itlfm’t, d e‘)t»m I 

be Haiti that it hen eonlirmed the deeSHioo appe'ided n* 

■ not, tlH't'eforc, po,mibh' tor fv.wh eotiH fo eiihHiim Itn iippiiuitmll 
' for amtMitiinenl of the deetee, Ihiltil ,Vlo|ol v, doe'iihfi' fell, 

T. Ta Ii,, Mh* All., 1150. .Vend ltd! Huntii Iiloirfim Huh Hnmn, 
T. Tr Ii., IH AIL, ar/, and HAnm lull v, Hithvmil t* 

A. 1 1 , ;T., 51H, followed. 


Deoki f. .Iwala l.’ruRad, I. Ii, It., hil All, 




iil 


tlC« 


'Civil Piiotmnjim Coim, oHiiF.a XKIHi tnit.w L ll'itlnlffimnl 

with fibrrtjf to hriuff frrdi sitd ■ '"bHritkii dr/eePh IlfiJWiom | 
\Vhcre a «‘onrt iilhnveti a plaint iff to wiilidraw bk mdt wiili lihert}’ 
to hriitg a fresh mm npon the ijmimd lhal he had imt given 
formal proof of a doeumeni whiidi whh eHHenIml to hw aureeHn, It 
was held that (he court wim within it^i jurindiefinn, ^^aml that tie- 
High Court fthouhl not interfere, Jhiiukt^ hftl v, Hkhmluir Ibis, 

I. L, R.» 40 AIL, 01.1^, followed. Hmlmlh Pmid§ v. Ihhlmn Pmul§, 

I. L, B., 49 All., 119, dwtingtiiRheil. 

Chandrika Lai u. Sami 'Nath, I, li. E,, AO AIL ... SSS 


Civil PitooEmmic Conu, ontmu XXI 11, utnjw 1 Ann »V- i^rm- 

menV*-*-(Unnprmniiiv eflecied durifuj prndmetj o/ appeal htpm 

Blgh GQurlr^UndHe infiufnee-^^-lnhmnti pmtwfB uf Hifih GmitL] 
A suit by a wife against her Imalmmt for rt^aivery of her tlower* 
debt was disnilsHotl, PlaintilT appenled to itm High Crmrt. 
Xhmding tho appeal, thn parties tndetjnl jnin ati agreement in 
pursuance of whkh a joint application was nmtle to the trial 
court stating that tim parties had agreed that the suit Rhoutd he 
dismiHsed and asking that the nptdleatlon for eontpnnoiae nhmtld, 
aftor duo certification, bt^ forwatibni to the lltpU thont, eo that tire 
appeal might he dismiBHed in terms of it, The application, 
after verification by the plaint itf thnmgli the mnufOMim of the 
court, was sent to the High Court, hut befori’ any decree cmthl 
be passed the plaintiff appellant died, and Imr heirs were hroupdd 
upon the record. 

Eeldf on objec.tkm taken by the respondent that the appeal 
could not ha proceeded wljh,-“»{l) that ns!«» 11, and not rule t, 
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of order XXIIT, of (lie Code of Civil Procedure waa applicable; 

# (2) that the word “lawfiiP’ in rule 3 referred to agreements 

which in their very (onus or nature were not “unlawful” and, 
therefore, might include agreements which were voidable at 
the option of one of the parties on the ground of undue inlluenee, 
coercion or fraud : Natul Lai v. Ram Sarup^ [1927 1 A. I. Ji., 
Xjahoro, 515, disweniod from; Budim Mai v. Bnp Kotir^ [1890J, 

Ih K., No. 81, p. 254, and Ala Bakhsh Khan v. Kasim AH Khan, 

[18951 ^3, p. 203, 1 ,‘eforrod to; (3) that although it 

might he open to the ()o\irt, under soetion 151 of the Codes of 
Civil Procedure, to refuse to record a compromise brought about by 
undue inllnenco ,yct whore the person said to have been subjected 
to unduo inllueiu'e did not repudiate tbe compromise in her life- 
time and the deli'tmination of the question of undue influence 
would have involved an elaborate ajul lengthy inquiry, the Court 
did not consider it necessary to exercise its extraordinary powers 
under section 151 of the Code, Sreemaii Sathtri Thaktjrain v. 

T. L. B., 5 .Pat., 108 and Oajendra Sincih v. Durga Knmvar, 

I. L. B., 47 All., 637, referred to. 

Qadri dahan Begma v. Ifai^.al Ahmad, I. L. B., 50 AIL... 748^ 

Civir. rmu’iuutuu Codj-’., nTini',i: XXIir, bulk 3; scmKiniLK IT, paba- 
auAPH U) Oy^-^^Arhifralion Am(xrd -‘DeareG passed nnUiout allow- 
tmj iime for filing ohjevtwns^-Appeah] The parties to a pending 
suit appearx'd before Ihc <*onrt and stated that they would accept 
tlm slaUnnent which three pleadorH of the court, whose namea were 
mentioncfl, would make without taking oath, or, if they were 
not tinanitnous, the Btatemcnt of the majority. The pleaders 
were to de(‘idt^ all tlie points in dispute among tl\o parties antf werti 
also to dispose of llui qu((slioii of costs. On this statement of the 
parties being recorded, the court referred the case to the three 
pleadtu'H. Tlie pleaders, after several adjournments, filed a long 
stateiiumt in writing, and tliereirpon tlie court proceeded at once 
to decide the ease in accordance with the statement, and, on 
judgement laniig given, a decrco followed. 

UvUL (hat ilm proc'ceding was not an agreement or com- 
promise, to whicli order XX III, rule 3, of the Code of Civil Pro- 
cedure would apfily, but was an arbitration. Taking il; as an 
arhifral'ion, the eoiirt was wrong in not allowing the parties time 
for filing olijisctions, and an appeal would lie from its decree. 

Tursi liavn v, Basdeo, 21 A. L. J., 705, Mnltatnmad Ashgar AH 
Khan v. Muhammad Imtiaz Ali, Weekly Notes, 1898, p. 200, 
and Himanchal Singh v. Jatwar Singh, I. L. B., 46 All., 710, 
referred to. 

Baijnath Prasad u* Narain ITasad, I, L, B., 50 AIL ... 5P 

Civil PBOcurnritK Coim, ohokb XXXIV, bulk l-^-Mortgage — Several 
niorlgagcs held by sajue mortgagee over same properlu — Right 
to sue on the mortgages independentUj of encdi other.] Per 
Iqiial Ahmad, d. dn view of the provisions of order XXXIV, 
rule I, of tile Code of Civil Procedure it is open to a BubHe(|uent 
mortgagee to put his morigagti into suit without impleading the 
prior iuorlga.giH‘, lliat, being so, it in open to a person holding 
two mortgages over l!m same property to put his second 
mortgage inlq suit witliout <daiming to enforce his first mortgage, 
Iiroviihsi he (‘xpressly d(s:hi.ros his inlenlion of reserving his 
rights as n prior uKutgagee and elaiuiB to sell the property in' 
enforcement of the second mortgage subject to his rights as a 
prior rnortgagtie. 

Per Asirworrra, J. Where a person holds two mortgages 
over the same property, ho cannot sue on the first mortgage alone 
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. without forcgoiog tho tonm<i ntortgngo. Ho am, lnnv<n’or. 
and soil on n gooond inortgago grovitlrd finif. ho tlf^diirra ilm 
existoneo of ft firnt ntortgngo and !iii« il rnlof«'«l in flio «alo 

procliitnafion. If ho doos not do no, tlirn ho mind ho dornmd 

to hava forogona the funt nmrtgngr. 

Bnmht Simjk v. Mhniu, i. Ii. H.| ‘it) All., Hf^hi f)m 

Eamikm v, Hitmtn, L tu H., Id Alh, 'Id'J, and Uitm 

Shmihar Iml v» (lanesh Pmstnl^ L .b. It, ‘ill Alt, roforrod to» 

lUm Bamn v* Ahdtil (ihalfar, 1. b. It, hi) All. ... fli 
■Civil Ihioomnnui Gcmit otmi^a K.KX1Y,,. luin-! f» .irorf^wrr brrw 
MarUjaged impe,rtg mmittg fo ho ftmihthle jor rijlf ihrmifjk m 
fauti of the mortgtige^^Morfgogrr's ngkt to a dfOJff. | 

Whero property (ho Hubjotd of a ;4nit ho- »alo >»n a ii«*o 
has oeasod to he available for aalo owing to no fnnlf of tho morf 
gagec, the inorigagoo m ontitlod to a {n'r-ioml d<nrtn% iho whob- 
right to which (he motfgagoe Imn had all alon Imt wlr» li ngjd 
has merely been simponded owing to the iart that hm rrmrdv 
against (lie inorigageii property was not >d shown to have been 
exhausted or to'^ be otherwise iinavailahlr. %Sneh a deeiee is 
not within order XXXIV, rule 6, of the Tnde nf f'lvil ronednie, 
nor based by analogy wiih order XXXIV, tnlo (», on any legal 
fiction that Ihero haa been a sale. 

Rtim Haghtihir v. linoioi d Indisn bsiMet*, fiKi, 

Shim Din v, lVmu(tm% t) Imlian (hmes, i.Vij 11 nndh i‘io*ert, 
and Ihij Behuri v, Indurpni, hi Indian I'aaen, dli# ; dd ihtdh 
Cases., i't5, followed. Pifhhii Norttin Simih v, .biur Singh, 

I. lb, 21) All., dtll), Bilhiri leil v. Ihxhrshnr Ihumh *d A. Ii/d.,, 

501), Darbari Mai v, Mula Singh, 1. b. U>, -Ivl AIL, Mil, Krdaf 
Naih V, ChmtUi^ 1. Li. .U., 20 AIL, 25, Salmh iXifipin !hm v. 

M errant ila Bank of India , Ldd. 1, b, lb, 45 thile., 70'J, and 
Badal Singh v. Debi Saran Bubth b b. It,. 411 AIL, ftiMI, 
referred to. 

Biaheshar Nalh p, t-lmndn bal, I, H., 511 .AIL «1*ll 

■ Civil PEOCEDUim Cobb, obbbii XXXIV, hoi.b Motlung^ bg mmli 

tional sale*^ET.eimihn of flefroe—lhnorr of rourt to f/itnd hme for ' 
payment,] Tlui proviso to rule H of order XXXIV of the Gode 
of Civil Procedure applies to (he wholo of the ruhi and not 
t merely to .sub-rule (4). A court, therefore, hm power to tnvfettd 
the Uma for payment in a suit for redmupbon of ii inorfgagii by 
con<l.itional sale, just as in the rasa of any other Lind of nnirtgaga, 

Narsingh Prasad Bingh 0 . Prafap Bingli, b b. lb, 50 Alb 

■*CiviL raocEBBim Cobb, ohbfu XXXIV, tuinn 14 Morfuage^- -Samo 
property mbiert to a mufrurtuary mortgage and a inter #iw/de 
mortgage to tha iame mortgagee- Effort of uaio under a derrr« 
on the later nwrigageij Two villages were mortgaged miufrnr 
tuwily on the 20th .of April, l«f7, for Ha. 22,000, and Intlf of a 
third village was hypothecated ns rollatera! neenrOv. IVmr days 
later, the inortgagoo .leased the first two villaget^ in the mmlgniplr, 
and the mortgagor hytmihembed all ihivf^ vdlagea to the nmrt 
ga|fae as security for the leaHe nmney, 0‘he leme* numey w-mi not 
. paid and i.n couse(p.icnee the lewee was ejiHded. O'he tnorfgageo 
then, having taken posscsnion, brought a suit tm the deml J the 
24th of April, 1877 (Uio Heemul, luid Kimple, mmtgage) for the uale 
of the. three villages, subject to his earlier mortgage of tlte 20t!i of 
April, and, having obtained a decree, brought the property t^j mile 
and purchased it lOmselb 

Ileldt on suit by the heirs of the mortgagor to redeem the 
‘•earlier (usufructuary) mortgage, that what \vm really gold and 
, purchased by the .defendants, mortgagees, decree diolderi was the 


Iff'-® 



GKNEBAL INDEX, 


XXXYli 


Page. 

plaintiffs’ eqnity of redemption, and, therefore, the anit could not 
1)0 jnain(a!ne<l. Kliairapnal v. Daini^ L. R., T, A., 28; 

1. L, It,, 8‘i Gale,, 290, Lai Bahadur Singh v. Ahhamn Singh^ 

I, Ij, K., 87 All., 165, Sardar Singh v. Batan LaU I. L. B.,'86 
AIK, 616, Mata Din KaHodhan v. Kazim Husain^ I. L. R., 18 
AIK, 482, naid Partnanand v. Daulat Ram^ T. L, B., 24 AIK, 540, 
referred to, 

Jagat Bingh Jal Narain, 1, la R., 60 AIK 10 

€ivin i liooF.DimR Codm, OKni-vn NLT, rulw ^■‘-Excmtion of decree-^- 
Stay order passed by appeUate equrt- Sale held in ignorance of 
ihe order - Falnliti/ of sale* ] Where a aubordinate court went on 
with the exectition of a decree and sold certain property in ignor* 
auce of tlie fact that an order for stay had been jiasacd by the 
High Court, and (be properly was purchase«l by a third party, it 
wuis held that, there being no other objection, the sale nniat stand. 

Sahu Nand Kishore v. Skadi Ham^ 24 A. L. J., 519, diatinguished. 

The Cang^:^ Flour Mi ls Ce. v. Shadi Ram, 16 A. L, J., 46, 

Nonidh Singii v. Mnsammat Sohun Kooer, 4 N. W, P. II. C. R., 

;I85, Mian tJan v. Man Slnglh R P. Rm 9 AIK, 686, Maijha Singh 
V* Jhow fail, 6 N. 'W. IK H. G. R., 851, Sant Lai v. Umrao-un- 
nissa, 1. In H., 12 AIK, 96, Bessess rari Ghmedhurany v. Harro 
Bandar Mommdar^ 1 G. W* N., 226, Hukum Cdiand Bold v, 
Kamalanand Singh, T. L, IK, 88 Gale., 927, Muthu Knmarasami 
Rowther v. Knppusami Aiyangar, T. L, R., 88 Mad., 74, llama- 
nathan Chelhj v. ArunaeheUam Chetiy, I. Ij. R,, 8B Mad., 766, 
and Venkatarlialapati lUo v. Kameswaramma, I. Ij. B., 41 Mad., 

151, rtlerred to. 

Per MiiRRiwi, J.— Tho principle of stare decisis does not apply, 
as the t|uc8iion raised is not of snbatantivo Ia\,’ but of procedure 
alone, 

ParHotain Saran v* Rarlnna Nand, 1. L, IK, 50 AIK ... 41 

Giviii pEOCKniniR Code, ordke Xlil, eui.k 83, See Mortgage ... 218 

CiViD Peooedijee Code, schedule II, See Act No. VII of 1913, sec- 
tions 152, 179 and 284 ... ... ... ... 867 

Civil Reocrduue Code, schedui-e II, eabaoeai'e 16 (1) (c). — Arhitra- 
ward --‘Application to revise decree based on award on 
ground of invalidity of reference.] The words “being otherwise 
invalid** in paragraph 15 (I) (c) of the second schedule to the 
Code of Civil Procedure do not include the (jiiostion whether there 
was or was not a valid reference to arbitration. An application 
in revision will therefore lie on the ground of the initial invalidity 
of the reference. Kanhaiya hal v. Jagannath Prasad, Hannman 
Prasad, L L. IK, 48 All,, 805, Copal Das v. Baij Nath, I. Ij, R., 

48 AIK, 289 and Tej Singh v* Chasi Rayn, I. L. B., 49 AIK, 

812, followed. Ajndhia Prasad v. Badar'-tiinusain, T. L. B,, 89 
AIK, 489 and llari Shanhar v. Ram Piarlf 1. Xj. B*, 45 AIK, 441, 
referred to. 

Where certain arbitrators appointed in the course of a pending 
stilt at one time retr»rned (ho paptu's to the court and sai<Kihat they 
did not want to go on with the arhilration but afterwards agreed 
to eoutimio, ami in fad* pronounced an award on which a decree 
was passed in due course; Held that In such circumstances the 
award was not open to objection* 

Mahadeo Prasad a. Badri Das, Bam Sarup, I. Ij. B,, 

60 AIK ... ... ... ... 955 

“Common ancestoe,** See Act (Local) No. XT of 1922, section 12 (3) ... 404 
Couv^m— Liquidation — Official Uquidator---Po$iUo7i of a liquidator as 
compared with that of the company before Iquidation—^Cosls of 
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proecrdingii mit amt,\ LiqtnMninm |{iv<'n tlH> oiri- nil 

a catiHo of action which fho coinpunv may not l*j it -rlt tiaw* 

posscaHod. 

A memlH'r of a cotnpai^y in liqtiiilathm i?n thrrrfoto* hoMf* n\ 
roapoci of tnipuiil callH* oven ihotigh mi apanv4 the 
tho roalkation of Hueh calk liiivo honnoo Iniiii'd hy 

limitation. Jugmmnih Pmmd v. fh$ IL iK K'oir tin4 fhl .1lfl/4 
Compamj^ Limikd^ 1. Ij. li.| ?tB AIL, Jil?, L HowihL 

HM fnrthor, thai fho lii|iiidaforj‘* oloon an rAlogo*! 

contributory in impoefc of a oortnin ilohnilo nfiiiiLor of eharoM 

would not im alTooted by tho fnot llmt. Iho oontpany biol pri'VinUHly 

8uod the oimiribiiiory and had ohlainiHi, on n rouipiomiHe, e douvo 
in reapeet of only half tho nuinhor of Hhnro«. 

Held also, that costa of proooodm|*H out of rouri i»y ii litpii* 
dator in Hifting olaijus niul objirtionH ought tuH to Ito iiwiinlod 
against tlio {dainuinls or olijoidors. 

!n m Thdira Duti .Mussoorio kh’driit I'niunvny C'*oir}|mtty, 

Lid,, (in liq 11 id at ion), I, fi. IL, k'l All. * ITU 

CoMUAT^f, See Act No. Vil of 11)111, section l/t ... ... 4I!> 

CoMi’Anv, See Act Ko. VII of Llld, section ’Jlo , 4H‘i 

CoMiM'iOMiSK, See Oivil Lrocedure Code, order XX I! I, ndei I and II flB 
CoMi*aoMisi»!, See Act (Tioenl) No. Xl of aeefion 1 ctn| 4111 

Oo.NlltADT. Obligation I'esemhling- ■■■■■«, See Ad Ko, IX of IH’I;!, fier'- 

tious 70 and 7H ... ... ... Uli 


CoNTUimmoN. Suit- for- See Ad No. IV *d IHH'J, sodioiifi ll, 

8‘2, 95 and 101) 

Co-FAIUUWAUY AtAitAn, See J^amindar and tenant 
Costs, See Altiluuntnadan law 


CoSTS—TfUrrifmn of' Coutes/ed applieuhtm ftn pwhefe hrk/e n 
Didriet Judge-- Uigli Court !Ct!e^, IW)B, rhufdrr XVI, fair ‘*1 
General RtCee Wml), ehupter A%\7. rules ‘i;l oad t?lL 1 Ihld 
’ that iho rule applicahle to tho taxation <7 rteUfi in « rofifc»4ed 
application for pmhati^ before a Listrid diidgo i« jnie *2ft of 
cnapter XXI of the (leneriU Htiles (Clul) for aiihimlfnati^ dvd 
courts. Bneh a proceeding in not a *kuiC* hut a *’iiiirirdLiiieou« 
indicial ease,'\ Sundrnhtti Suheh v. Tlw VullrfUif af ikiuaum, 
L L. B., 35 Bom., 950, a'nd Ihijnnih Prnmd v, Slum Numkr 
Kmr, I. L. B., 41 Calc., 307, j*t‘fernid to. 

Kanimiya Lai u. Oetuh., li. Ii,, 00 AIL 
CoOHT Fims, See Ad No. VI! of B'70, section 4 
COUET FEES, Bee Act No. YU of IHTO, HovtUm 7, dfiuici (Iv) (d .... 
CoUET FEE, See Civil Proeedtire CtHle, seeliun In If/} 

Co-wmnwH, See Hindu law 


Ceimina!. IhmcEmtEE Coi«, seotionh tHiA, 09H avo iV)\ sir! No X !A 
of 1800 {Indian Pend Cade), sertian Udd Ptmvftptwn of Inuk h 
Godmiment>^-Applieftlian ia net aside ardrr o/ ikrer ament do. 
nmned hp High (Umrt Hfieet af order at ICdf t'e:ut un 
of authar of the prosetihed Imak under seetam LVi I e/ the 
Penal Cade Ae(. No, I af 1B79 (Indian Cvidf mee /If/L ^er!a*as ! 
and LL During a (rial for iin olTcnce uo.h r rorti^ut hViA of th 
Indian I eiial Code, Ihu olfeju'e being nlleged 3# hiu e LeefS rteo 
mittod liy ineuns of a certain Lenl nrillen l.y the {O'.oo.l, no 
When twenty witiicBncs for the pro eriito.o had been rx iiuoo.i 
the IsK'al (lovorninent, hy a nolirieiitum under Hertuui P'J \ of ?h 
C.ode ol Cnrnuml Procedure, promiribed the Umk in quenluon. Th 
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-accuHo.d aiiplied to tlie High Court, under section 99B of the Code, 
to set aside this order, and on this application a Bench of three • 
Judges found that “the book contained matter which promoted, 

•or was intended to promote feelings of enmity or hatred between 
ditTercnt <dasses of His Majesty’s subjects,” and, therefore, dis- 
missed the applieaiioti. On this order being communicated to 
him, the trying magistrate at once closed the case, without record- 
ing any furilier evidence, and convicted the accused. The accused 
4ippeaU'tl to the. Sessituis tTudge; but his appeal was dismissed. 

Hcldj on an application to revise these orders, that the trying 
magistrate had no alternative, in the face of the decision of the 
High Court in the same matter, but to convict the accused, and, in 
these circumstances, was justified in disallowing all further 
evidence : The High Court therefore refused to interfere. 

Held, further, that the decision of the High Court on the 
ai^plication under section 99B was relevant and admissible in 
evidence under sections 11 and 13 of the Evidence Act. 

Emperor a. Kali Charan Sharma, I. L. R., 60 All. ... 15T 

Cbiminal PuoOKDUiUi: CoiU!), skotion 107‘—SeGUTity for keeping the 
peace-~-Bonds cj'ecuted thereupon, without evidenee being taken^ 

Legaliitj -Aeoueed expressing their unlUngness to execute bonds.] 

Wliero an accused, called upo.n to give security for keeping the peace, 
said in tertiis, before any prosecution evidence was recorded, that he 
was willing to give security, it was held that this was sufficient proof 
that it was nccesary for keeping the peace that he should esceoute a 
bond, and it was not necessary that any prosecution evidence 
should be called before taking a bond from him. Chander Shekhar 
V. Emperor, 61 Indian Cases, 411, Emperof v. Ohariba, I. L, R., 

46 AIL, 109, Jagdat Tewari v. Emperor, 54 Indian Cases, 784, 

Earn Charan v. Emperof , 94 A. L. J., 817, Emperor v. Mul Chand, 

I. L. R., 37 AIL, 30, Prathipati Venkatas ami v. Emperor, 

L li. R., 30 Mad., 330, Ram Chandra Haidar v. Emperor, 

T. Ij. R., 36 Calc,, 674, and Prem Singh v. Emperor, 41 Indian 
Cases, 671, referred to. 

Emperor v. Nasir Ahmad, 1. L. R., 50 Ail. ... ... 120 

Obiminau Puookdure Code, sbgtion KH’Security for keeping the 
peace--- Order passed on the admission of the accused that he is 
willing to give security.] Where a person against whom a notice 
is issued under section 107 of the Code of Criminal Procedure 
consents to give security, there is no reason why the Magistrate 
concerned should not proceed to pass orders against him without 
further inquiry, provided that the Magistrate's satisfied that such 
person fully understood the meaning of the notice and that he 
was at liberty to show cause against it if he wished to do so. 
Bmperof v, Ghariba, I. L. B., 46 AIL, 109, followed. Palani- 
appa Asary v. Emperof, L L. R,, 34 Mad., 139, and Jagdat 
Tewari v. Emperor ^ 54 Indian Gases, 784, referred to. 

Emperor v* Kishan Narain, I. L. B., 50 AIL ... 699 

CBiMiNAn Prooebubb Cobb, sbotion 108-— ict No. XLV of 1860 (Indian 
Pmal €ode)t mcUon WBAr^Proof ■of one solitary act alone not 
sufficient for seoUon 108,] A person who is found on one occasion 
only circulating notices which may have the effect of promoting 
enmity between classes may possibly be prosecuted under section 
15SA of the Indian Penal Code, but he cannot be proceeded against 
under section 108 of the Code of Criminal Procedure. 

Emperor v. Chiranji Lai, I* L, B., 50 AIL 
5 AD 
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Held hy A, ('. *1,. fJtfil fHvfiVn IflU ful iipf'li* 

cnlile (r» the ahovi' fiirlBi hni n«vf Hl*f th). 


U3|lMiKAL r.Eomnii?H Ooi>!^, mTiiuh ll)U fiD ami ih) Apidtealitm i>i 
ths more parttenhirbi !^nh mibm (rD, j lOi^ 1^1 

of tho Codo of Cf'irotnal DrotHniuro in npidinUdo p«'i ?no wIku 

boiog or ooinitig wilhin tho lorn! liindn of fho |uti:oiulioo of ii. 
twiain loagi^lnvlo* iakoi proriinfionH to i-oturs^l bin pjonmu’r 
with a view to nmnnlttiog un oilVoocn D h not liuutrd i*\ iho 
more reBtrirted rarto of a pornon who, with a wimilar ohjo. f., Iiihoa 
|)rorantion« to oonoeaf tln' fimf of bin pro'iouf'o wifloii tho Inoiil 
limits of the jurkdioimti of a ooHion {foigodtafo, 

■ ^ So held bfj Sttf.AiMAM. A. f\ J,, and Kvxinii and Wmii, JJ. 

The polioo received inhirmatiofi fhal n mmd’tcr of penama 
were hiding t'hmm.H*!vcH rm a dark \v,<.ht at ahonf itudioglu tit a 
mango grove outside th.n nhthii o( a villugo with a view to eoutiml 
soma aftcoca. When the p«d[oo went to the gnw»» iltcy f»mftd four 
perHons Hitting thong who, on ticmg chiillciigcd, fried to tun awaj. 
l%Xy were clutHcd, ami two rd them wore ciiftlunnl. 'Thov luifl , 
honamhraaking iiifdrmmuttrt C'uurufde‘4 or ^wihfirnd w‘dt> Itumu 
Whan enughti iltcy firivt gnva wrong imincu Htid loldrecje?, iind 
than, laiiw on, tli^cloucd tiuur nral hfiiudilicu. ‘I'hoy wrn*» ’.itlenfa 
of the fc’.inc stih diV!Hion. 


Held Ivy Th.vYH, d., that sc»*U(in |flil flA wiih fi|.»|d} 0 }ili!rt, lui| 

not 1(K) (fl). 

Held hy BAfuuoM, d'. , that neither rerimn liHHiD iinr filll 

waft applieiihle. * 

Held hy KeA‘nAt,T., d.., that hofh mndioitfi iCHl fill Rful 
ware ajvpliealda. 

Held hy WgiH, d,* that Hmuion th*d fa) mm ftpplirahhg iirul 
quite pOHHihly seetion ICKI ih) at-^g tluuiglt in the eirrufUrttiiiieeK 
of the prasant eaHu ii was not neet*HAary to deride %vhidher or not 
that aub-Hcatioo applied, 

EmpBrtrr v. Bhaimi, I. D. H,, 49 Ml,, ‘Jft'h lunl Mmiiemr v. 
Himayat-xillaht L 1j. B., 49 ML. HI4, overruled, Hmhu K^lnmj 
V, Khig^Emperor^ 97 0. D. »!., dH9, Kheikh IHru v. HinriHHniirmr 
41 C. D. J., 149, Bharif Ahmad v. Kixnj>Plmprmr, H A. Ii. d,, 
1097, (ihiiiam Jilmn v. Empenm 17 A. Ii. BL!, tmllix v, Km- 
petofy 11 A. In tl., 1491, Ihimhirudi Ahir w KxofpEfnpentr, I. tu 
B., 6 Pat., 177, and Baiinh (Umndm Burlmr \\ Phnpfror !, Ii, H., 
39 CaL, lid, ruhuTod to, 

Kmperor i\ Phuelnu, 1. D. U . fdJ AIL ,,, 

Criminal Peocmpueb rorm, Ht^'eTtoNH 110 ami> UM^~Bmirihj for gml 
hthaviour^^AmuMd net given an opportuniin of err».«t eramixihtg 
pmneoution miinmueM^ I Hr g alii ih\ A tniigttdrale rondurling pm- 
■ ^ oeodlngs imder wetbn 110 of the Pofle of thdininiit Lnieeditro 
k hound to give the aetmHod a rmwnaldu rqmortttitity of rnwi* 
oiamining the proiiecuilon wlinewHi n tf ho, refunei-i in do ao, thk 
is a good ground for sotting aside the prireeiling^. bhlnlaximn 
Bingh V. Mmperot, L L. B., 30 Chile., 913, and (Irngn Bingh v. 
^ King^Emperm, 10 A, L, »f., 383, referird to. 

Bmparor e. firlok, I, In II., 50 Ail, 

Criminal PROcmomiis Goto, seotionh tIB, 121 mn 514— AVcfirlD/ for 
keeping, the peckce^Bond exerntted with 

in mhieh the euretg'i hand mn Im deekred forfeited 4 et A'o. 
XLV of 1860 (Mian Peml Godrl, neeikm Vlfr^^Ahmmdmii to 
avoid a warrant of arrmL] Ahseimding to avoid iirreM under it, 
warrant is not an oHonca Avithlri the me»ning of ueefifui !7d of 
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ihc Indian INnuil (]ode, nor ta it one of the ofTencea specified in 
studion tilt of the Code of (Iriminal Procedure, for the commiBsion 
of which alone, can a aurtd.y’B bond be forfeited. Udham Singh v. 
Kimj-I^Jmpvror, Vol. 18 P. K. ((3r, J.), No. 16, dissented from. 

Queen v. Wemcfik OInuidcr Ghoae, 5 W. B,, (Or. K.), 71, 

Majhi Mamud v. Emperor^ ‘i C. L. ,T., 025, Queen v. !^ahooT AU, 
t N.AV. P., IL (I U., ‘.)7, and Queen v. dmir Jan, 7 N.-W. P., 

H. 0, B., dOd, followed^ 

hhiipt'ror r. Rln'o Jangal Prasad, 1. Ii. B., 50 Alb ... 0()(> 

CniMiNAr. Phookduuk. Oodi'*., sixmoNS JJ]7 and 189 A — PnhUe nuhanee 
Mstinetion beiween puhlie right and prhate tight — Bond fide elaim 
to the exerausG of a private righl-Vroeedure.,] Where the course/ 
of proceeditigs initiaied under chapter X of the (.Ade of Criminal 
Procedure it becomes apparent that there is a bond fide question of 
the private rigtiis of the parties involved, the proper course for 
the eotirt io adopt is to slay the proceedings until such time 
as riglita of the parties concerned have been decided by a com- 
petent eivil court. Emperor v. Bharom Paihak, I. L, B., 34 AIL, 

345, In re Mahnrana Shri JnsnoanUangji Enteeangp, T. Xj. B., 

22 Bonn, 988, Jngarnafh Stilui v, Parnie,^hwar Nnrain, I, L. B., 80 
All., 209, Abdul Wahid Khan v. Ahdttllah Khan, T. L. B., 46 AIL, 

057, IBingwnn Dan v. .Emperot, 78 Indian Cases, 623, and Manipur 
V. Bidhu BhuMian Sarkar, I. D. B., 42 Calc., 168, referred to, 

Munna d’iwari a. Chandrabali, I, In B., 50 AIL 871 

CiUMmAD PnottKDtruN (toriw, skotions PI 4, and BCAA-^-Emetgeney order 
--^Wrongful ufte of fieotion to proeure the deJimry of property by the 
defendant to f!ie }d(iintijj In a eivil nviL] Rection 144 of the Code of 
Criminal Prnccdurt^ cannot legally bo used simply to procure the 
transfer of piv^pert.y and doentnenis from the person in possession 
to ilie cluiimant, liecanse, in the opinion of the court, tlie claimant 
ts entitled to tPeir possession; and when, as a matter of fact, it 
has been so ustal, Bcction 561 A of the Code enables the court, 'if it 
so tlvinka tit, to direcd; that the property and documents in question 
be retranafern'.d. Bhnganafhi Servai v, Valayee, 33 Indian Gases, 

830, and Chandra Nath Muherji v. Emperor ^ 47 Indian Cases, 

SOB, referred to, ^ » 

BalhriuUVm IK Labordo, T, L. B., 50 AIL ‘ 414 

Ceiminai. Pjioonnmn? Codf., SMcrnoN 164— No. T of 1872 (Tndian 
...Evidence 4rf), setdions' P15 and 'IfEy-^Limitations on use of 
statement niade under s^eetion 164.] A previous statement of a 
wiliU'ss recorded undt'r sc'ciion 164 of the Code of Criminal Pro- 
cedure enn ho uBc<i as provided for by aoctiona 115 and 155 of the 
Tndian ]^;vid(mc<‘ Act, 1872; but it cannot be used as substantive 
evidence of the fads th'poaod to therein. 

Bomanji Cowasjec v. The Chief Judge and the Judges of the 
Chief Court of Tjower Burma, L. B,, 34 T. A,, 55, and Emperor 
V. Cherath Choyi Kuiti, I, Xj. B., 26 Mad., 191, referred to. 

Pultu V. King Emperor, 17 Otulh Cases, 363, followed. 

Kmperor tu Bifihan Datt, T. L. B., 50 AIL ... ... 242’ 

CiirntNAD Piuxu-mifun Conn, biotion 289 (d), See Act No. Ill of 1867, 

sectionn 8 and 4 ... ... ... ... ... 412 

CEiMJNAr^ LmMiMDUUM CoDfs, ^fXJTioN 260, See Act No. VI of 1924, 
sociions 20 and 22 ... ... ... ... 71B 

OiuMiNAP IhioenDiJim Conn, section 807— Xegwif/tal by a jury — Be/er- 
ence to the High Courh--~What the order of reference should 
ronlain.] In making a reforenco under section 307 of the Code of 
Criminal Proetvlure, the Pudge, should, in effect, show the reasons 
for (convicting the accused in as clear a manner as ho would have 
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Pup* 

dono if i'll© hitti iioi bi'eti r. itirj f’ftte ftiul he^ ItscI Imii f.. 
write a eonvieting 

Ernporor t?. Bin* I. B. IB, bO Ml. .... **, 110 

43BIMINAL pRoaMiniini} Cknm, hkctu^n -Jurn- Pt^^irfr m^jh 
Court to rovi.w tfw rmtict of ft jurij rni ihr nirrtf.-^. ] Wht^r^ ii 
|nry ha^ givnn ita v^nlirl titi thn fnotH nf tlu' it in npntt to \ 

the High Conrt to roviae that vtn’diet on a ‘roff'renoc hy the trial 
Judge made tinder eeetion h07 the Bode of Criminal Ihwedure 
where It is not allt^ged that there lins been «ny mhulireetion 
‘ by the Judge or any miHunrlerjdn^jding by the jury of the^law m 
laid down hy the .Tudge, Wafudor Khon v. Quron-Kmprrity^, 

I. Ij, E.« ‘21 Ckle*, 9.15* Emperor v. t^noU, * I H,, ‘29 (Vh\» B28, 

Reg V. Ekandertw Bujirao^ L B. IB* 1 Bom,* Uh Emperor %\ 

Ckellan^ I. B. .E.* 29 Mad., 91, Emimror \\ Bhnihdnn Ringh, 

6 Pat,* L, J,* 294* and Emperor v, Pomm fmh 1. fj. R.,'49 
AIL, 265* referred to. 

Emperor a. Bhera* T. Ti. B.* fiO .AIL ... ... W 

‘Criminal pRoommim Cor>N, bkotion 6 12- hkrienf of pridrefion girrn 
to an aeeiwed in the matter of stafementa made hg him mhen 
heing emmined in emirt,'] An aeensed penmn heinM examined 
hy ilia eonrt under seetion 6P2 of the Code of Crlrntnal Pro 
eedure xms asked why tlie eharge hnd been lu*on|pit iigainnt him. 
and ho roplieu'l that, it was through enmity on the part of the eom 
plainant, lie was then awleed .if he had" anything ftniher to say, 
a,nd ha proceeded to give rea.Hwm for the alleged enmi«y, in ifm 
course of which he falsely made defamatory afatements against the 
complainant. 

Held, that the aeeimed was exempt from proseenuon in eon 
nootion with tho itatement, so made hy reason of seeiitm ill’ifil of 
the Coda. Champa Dmi v, IHrhhu *Lal* 21 A. B. d., *129* Ihi 
Shanta y, Umrao Amir Mali/r* 1. B. IB* 50 Bern., !n re 
Venkata Reddy ^ I. B, IB* *16 Mad., *216, and Satnh VImmlm 
Chakravarti t. Ram Dayatt I, lu IB* 4B C’ale.* BBB* referred to, 

Emparor ts. Murli Patimk* I. Fi. H., 80 AFL. Bit 

Criminal PEOoinmB ^Codh, shotion 422‘~J«il nppmil^^^lUghl of 
accused^ where mtk$ km hmn given ^ it) appear in pmon at the 
hearing of hk apmal] Whoro a eonviet ha» appeals from jail, 
and notice of the nearing of the appeal has been sent in the terms ^ 
of section 422 of the Code of Criminal Procedure* the appcdlant has 
a right* if ha so desires* and if ho is not represented hv anv legal 
practitionar, to appear in person at the hearing of ‘hi« anpeaL 
Quem^Bmprm r. Fohpi, L B, R.* 16 All.* 171* and Bm Prmml 
V. Emperor* lOB Indian Cases, 407, dissenteil from. 

■ Bmparor % Lai Bahadur, I, B, IB, 60 AIL 810 

<Jriminai:i Pmmmm Com, sssotion imay^Charge of murder^-- 

OomicUon of oulpahU homimd0*->^Bmkhn'’^JuriMdimon on tenh ^ * 

mn^Pnvy Cmnml practko^Comktkn hy mmrt without 
fttrwdmteon,] The. appollant was tried hy a Bessiona Judge on a 
charge of murder under seotlon 802 of tls^ Indian Penal Code, 

He was convicted under section 804 of enipahle hmn Ir hie not 
amounting to murdar, thara being power hy seetion 288 (2) of tlm 
Bode of Criminal Procedure so to convict him upon the charge 
unaer section 802 ; he was sentenced to Ove years* rigorous iim 
prisonment. No acc[u!ttal of the charge under li^ction 802 was 
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recorded* The Local Government did not appeal, but applied for 
revision on the grounds that the appellant should have been con- 
victed of murder, and that the sentence was inadequate. The 
High Court thereupon convicted the appellant of murder and 
sentenced him to death. 


EeU that the finding at the trial was to be regarded as an 
acquittal on the charge of murder, and that consequently section 
489 (4) of the Code of Criminal Procedure precluded the High Court 
from having jurisdiction upon revision to convict on that charge; 
that though upon an appeal by the Local Government the High 
Court would have had before it the same materials, yet, the 
order having been made without jurisdiction, an injustice had 
been done to the appellant, bringing the case within the res- 
tricted jurisdiction exercised by the Judicial Committee in criminal 
matters ; that the case should not be remitted to the High 
Court to consider whether the sentence on the conviction under 
section 804 should be enhanced, but that the order of that Court 
should be set aside and the order of the Sessions Judge restored. 

In re Bali Reddi^ I. L. B., 87 Mad., 119, commented on; 
Emp$ror v. Shao Dati^han Singhs T. L. B., 44 AIL, 882, and 
Emperor v. Shioputrayai I. L. B., 48 Bom., 510, approved. 

Kishan Singh v. King-Bmperor, T. L. B., 60 AIL ... m 

Cmmimh Procedurm Oodb, BROTro-N 6B7----IffBgulariiy----IUot--€mu 
of evidence given in one case as evidence in the other 
--■Inferences from consent of counsel to irregular procedure*'} 

There Wv,re two cases of riot being tried by the same Magistrate, 
which, though technically distinct, were both parts of the same con- 
troversy. The Magistrate, having tried one of the cases, when he* 
came to the second, treated some of the evidence in the first case, 
by agreement of counsel in either case, as evidence in the second 
case— as though it had been solemnly repeated all over again by 
the witnesses or had been read over to them and acknowledged to- 
be correct, although it was not formally transferred to the record! 
of the second case. 


Held, that, inasmuch as the accused could not point to any 
way in which they might have been prejudiced, the procedure, 
though irregular, did not vitiate the trial. Queen-Empress v. 
Ohandra Bhuiya, I. L. R., 20 Calc., 637, followed. 


While no serious defect in the mode of conducting a criminal 
trial can be justified or cured by the consent of the advocate of the 
accused, the fact that a certain course of procedure was in fact 
consented to by counsel for an accused person is an important, 
element in considering the equally important question whether 
there has been any prejudice. Abdul Rahman v. King-Emperor ^ 
L. B., 64 L A*, 96, followed. 


Kmporor Sukhai Ahir, I, L. B., 60 AIL 
CEiMiNAn TREsrAHS, Bcc Act No, XLV of 1860, section 447 
OBiMiNATi tbhii, See Act No, VT of 1924, sections 20 and 22 
Custom, Bee Bhardhura 
Custom, See Hindu law 
Custom, Bee Math 

Custom, Bee Pre-emption ... ... ... 


... 467' 
... 687' 
... 718 
... 691 
... 282 
... 485 
... 792li 


IKIlllI. 


4 


xliv 

DAMAmss, ^Vr? A.i*i No. Xl.n wf .1 ... 11114 

BAMAta^Sfc Mcmmira of Sfr Aii Ho. IK «f n,»ii«:iii Til ... m% 

X)abk.\mi oomi'MNS, Sra. Miifh ... ... IRS 

^*‘‘DI5BTb'\ Xff Civil IVo»’«nltiro Cruft’, Rll ,., BCIf 

Dk'UHkVu Attumdmniit of——, *SV« Civil CiHlf* Mr^lrr Will* 

rulo 1 ... ... ... ■. ... m 


DiiAUniniKA — rv ^pplu-^ih’iUUi **) u «ilfr 

in CQitrsfi af riprr rrhlrtor r*/ Asin*j^ pirrunt^ 

Kotwidmiaiuiing iIh' siiloH -.Mimt i.f flir r, 

baiwt’on two .Hiitiufasl nw Mitpo-.ifr <4 » rivor, 

of iha fimtom of dluirdhurti^ if vmn Ih‘ 1.1 liuti mu h i'UHintu uul 
iipplioahlo to tlui ed,m of thf rivio^HysljIanU unit ManploiiTy iillrr- 
log its t’oorso aot'i r'ut.tiit .14 olT a Iiii'im' fnol ri'ui- 4 i:iti/rtloo orra frtnii 
ono villago* io fiov of fho fitri fluu ii«t I'Vulrm-o \%i%n iitvan ibai 
such a compli'to otuingo of fiiurHo liiol i-Ari brfotr foi a 

Bpano of twonty.iwo voars* (*iihth !hn iUrir,if Smnh, 

1. lu AIL, ms, rofoiivtl Un 

Kunj Biliari f#fi) r. Kottwiir .li»i Sfiil I. Ii. II., 

m All. . . ' _ Rin 

DiHcaETitm OF Crnnit, Kra Ibvort'o |fi4 

pHilum-- Wth> rl}#tr«|r^»l wilh rtmumlftn^i iiifullrrfi 

'—Mwmttr/arf 0/ pr^fBiOfifr- ■■ l*ftf CPHiri|»;if je 

inp tsmiw 0 / Jmrttmn v^.^tryf m miiirimumtti ft^urU, j lit ilio 
trial of matrimoiual^ rUHo«, Iho rourl ioy:^t haio rr|, 4 ril idtly to 
tho rights not! linljilitios of tfto iojii?oot:soi?tl jn^rMon 'aiut 

of Uw winjog-4tH’r, ^rotgau'fivo.ly tnirr at, hot *i!-*o lb ilio toforngi 
of HoaioLv aotl jitililjo oiomlitv, stoil iho oriiirf ulifiiilif, ilirirfori% in 
the axeraise of ovorv rliVr’fohuti tvliu’li vo«loil iii .if, oiiitnivitur 
to ".promote virtue aiul iiH»rnlii)' aiiil to ilki’isiinigr* i-iro mol liti* 
morality while oiereiHiug its iliHi-toUnn. 

Where Parliament luni not thyiiglii fit to liefitie nr iipeeify 
any easoB,^ or elangeH of easeB, ftir itu iipuliniiiMit fly I'littri ought 
■not to limit, or ruHtrict tiuit iliMtvro.fiou l»\' hniog ifnen w iiliiii 
Nvlheh alone (he dl«ereiion in to he everriHn'l, v, Slor;|ilii, 

1 .P and Al., (U.l, CominuiinuU v. (Unuhttilinnlu P., 

If## V, Wiflm, riWI] P., !4lh Pffitii V, Pf^fin, f Itlltl P., Rfl, 
Scfmftdd V. Sdiojidd, ['.IfPAl P., ‘i07. Tidaitr \\ Th^knff, flil5l4l 
P., 118, Comtantinuli v, VondmiUnidi, flllflfil P, THK aiii 
WkhmB V. IPfV/mw, [miH] P., ‘Jflfn referrnl lo. 

Sharring n. Bherring. I. !,. II., M) All , #4 

Dowbh, Bm Muhammadan law ... ... m 

‘Dowbe,,S## Muhammadan law .... ... . ... 4 <iR 

Baenist MOKfv, 8$§ Aet No. TX of !87‘J. ieftkin« fR, 11, B7 iiml 88 ... m 
BqmOT OF EiDRMTOOH,, Mortgage , , ... .... m 

BsTOPFisir*‘-<Baiiiilg affang#m#nt'-««*'BonS hde ’The only 

requiiit® nteastary to rnake valid a family nrmngement hi I hat 
it ahoulcl be a trauHaetitm between memlterfs of the name fumilv 
which JB for the hemdlt of the famik' generally as, for tnamole. 
one winch tends to the ftreservation c*f the familv propertv* to tin* 
peace or socuntj of the family and the avoiding uf familv%itnputen 
or to the Hcctiring of the hommr of the fiimily, 

* 1 . , “homi jhlfi diBfutto'* meium onthing mure ilmn 

mat each party mnat intend to press hin claim to the pronertv hv 
‘illation or otherwimu It hiu nothing to <io with whrfher thV' 
mm IS |ooa or had in law. 

Sidh Gopal a. Bihari Tail, I, B. It, fdt All . 'i8t 
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Bstoppf,l, See leif No* IX of 187‘2, section 11 ... ... 862 

ISaTOPPMri, See Hindu law ... ... ... ... B8S 

Nvidkncm. See Aei No. 1 of IB72, aoction 82(5) ... ... 152 

iilvim3NHU<:, Sec Act, No. 1 of 1872, sect, ion 92 ... ... ... 59 

Btobnob, See Criminal Procaduro Code, section 164 ... ... 242 

Bvidbncb, See Cnminal Procedure Code, section 5B7 ... ... 457 

BxBioinuoN OB OHOBKM, Su Act No. iX of 19UB, schadulo I, article 182 621 
Execution of dkuhwb, See Act No. IX of 1908, scholula I, article 182 070 

Execution of bf.cree, See (Hvil Procedure Code, section 47; order 

XXI, rule 92 ... ... ... ... ... 686 

Execution of uecuee, See Civil Procedure Code, section 60 ... 507 

Execution of deciiee, See Civil Procedure Code, section 68; ached ale 

III, paragraph 1 ... ... ... ... 827 

Execution of deouee, See Civil Procedure Code, sections 151 and 152 B59 
Execution op decuiee, See Civil Procedure Code, order XXI, rule 2 ... 1.11 
Execution of uecrke, See Civil Procedure Co«le, order XXI, rule 2 (8) 259 

Bxiootion of ueohee, See Civil Procedure Code, order XXI, rules 58, 

60 and 63 ... ... ... ... 801 

ExiouTioK OF DEouEi^ See Civil Procedure Code, order XXI, rule 96 813 
Bxkoution of .umchee, See Civil Procedure Cod<s order XXXIV, rule 8 882 

Execution of uEouee, See (.’ivil Proceilure Code, ordtT XIjI, rule 5 ... 41 

Family AimANGEMENT, See Eaioppol ... ... ... 384 

“I'’rNAL”, See Prtr-empliou ... ... ... ... ' 6B 

•fouEiON jaDaEMiSNT,*Nce Civil Procedure Code, sections 13 and 14 ... 270 
Eouobd uilij, See Principal and agmit ... ... 29 

EobmaXj possmssion, See Civil Procedure Code, order XXI, rule 96 813 

Ehaubdlent TiiANaF.EE, Scc Act No, IV of 1BB2, Bcction 53 ‘ ... 137 

Camblinu, See Act No. Ill of 1867, sections 3 and 4 ... ... 412 

CliiNaEAL Rules (Civil), oiiaptee XXI, bulks 22 and 26, See Costs ... 288 
'Gm. Sale of adulterated— r, See Act (Local) No. VI of 1912, sections 

4, 12 and 15 ... ... ... ... * ... 853 

Guabdian ad Ulem^ See Muliamumdan law ... ... 733 

Guabdjan and minob, See Act No. VIII of 1890, section 3 ... 709 

Guabdian and minob, See Hindu law ... • ... ... 447 

Guardian and minor, See Act No. VIll of 1890, section 29 ... 63 

Guabdian and waBd, See Act No. VIIT of 1890, sections 33 and 43 ... 635 

High Court. Inherent powers of — See Civil Procedure Code, sec- 

tions 115 and 1.51; order XX XII, rule 15 ... ... 335 

High Court. InbcTcnt powers of— — *, See Civil l^rocedure Code, 

order XXllI, rules 1 and 8 ... ... 748 

High Court. .Powers of—, See Civil Procedure Code, section 68; 

flcbedulo in, paragraph 1 , **' 

High Court, Powers of- — , See Orimiiml Procedure Code, section 307 625 


High Court. Reforence to— in a jury case, See Criminal Procedure 

Code, section 307 ... ... 340 

High Court Rules, 1898, OHAPTim XVI, bulb 2, See Costs ... 238 

Hindu law*— idopfion—iS'mt to set aside an adoption — Estoppel 
•^Limitationr^Act No. IX of 1908 (Indian Limitation Act), 
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$dh§duU U nmi mhtf.hn , mifrprrf,, 

tiott fttM, m\ ft rnnftfnuHinn of % dhnm in ii will fnrlnil 

ding tb© iidopfcmn i>y tbo wiilnw nf Iho iortlutor of ii khiimimi 
fiM§duf of hot ffttboir'is fftinily* tbiit Iho ^on of ft clnm^hloir' of % 
brother of the widox^ waft not »nr!i a khtmkm fimipikr mm hn 
adoption was, tborofora, not ^pmmHl to tlw rotidilionfi laid down 
in her hnsband'ft will, BMun hrdmd v. Nmnit, ft Indian Cmm, 
669» and Khtman Singh w Unrdai, I. lo II AIK II, di^stm- 
gnished. 

In a ftoit to luwo an »do|di<>n not inodo it ui twi noronfuiry 
to ana alao to mi ftftido flio docMl by whiob ihv ftdn|di«in m 
dadarod. Tlia doad itmdf tlmm not ronfor any^ atatoft upon fbt 
person adopted ; it only reattes a fart iin«l k evttlenoo of the Um% 
having taken plaee. 

Where an adoption had taken plaee with great pnblieity und 
with due perfornmnee of all the neeeftHiiry eeremonb*f«, and a 
formal deed of adoptiim lind been oxeetited and registered ainl 
the adopted son had been reeeived info the fiinnly of bis ailopfiv'e 
father, and where, further, the adoption uan not eballenged 
for Hoveral years, it was held that an estoppel wiw ereafed whereby 
the adoptive mother wuia preebtded from affero^iirds disputing the 
adoption. 

Dhnram Kunttmt v, Ihtiimni Sinrih, I. !i il., HP All , ft id’, 
I. L. It., ?M All,, HdS, Sftrnt ('hufidrr fhiM \\ fJoptil r’lfietler 
Lahn.L In B., 20 Cale., 200, and nimmmnUuil w Ikti, flHPI] 
A, fk, IftO, referred to, Dlmnnij Jidutrmnl v AVm fim, I I*, U,, 
62 Cale., 482, and fiopee !mll \\ Klnmirnmnl AVee 
L, Tl,, !. Am Bup, VoIm 101, difttinguiahed, 

Dharam Prakash n. Kalawati iWi, 1, !^. B,, ftO All. 

Hinptt r.AW Dmf o/ o.f tkrd t*i/l in wifr 

Defmi^ttnm’-^ihmiUtmn Muhminrnf Inmlid rmnlifum ■ 4ii Kih 
If of 1.882 (Tr««.*?/ar o/ Propeiti/ IrH, 28, nil, | A tieed 

of sottlomant exmmhHl in 187ft l»y a Hindu reeded that bis only 
surviving son B being of laid elumieter and bia tleelaresi enemy, 
he was eomjHdleti to exelude him from inlieritanei% and Ibaf lber«* 
being nobody to represent the seftlor exeepi bin imrviviiig wife 
(the Ban!), be had, therefore, made a gift to her of all lii»4 proper* 
ties, tofother with all rights ami udeieHtH, and he appionfed her 
his BueeosHor and re|ir<«ftentative Hiddeei to oonditioiw whteh h»l 
lowed. By eondition I, the s^amindari and mnlfieoin nt five 
villages were to ba '•owned by the llani just m 1 owned” thorn., 
By condition 2, ha made a gift of tlui mgir nroperty In seven 
villages to the Bani, reserving to himself the ineome'dnring his 
life, " By condition 6, if during the imeeeedliig lA yeitra ii lawful 
son wore born to B, ba should fake the property on attaining 
majority, bwt if at tha and of that period no mm Imil been I'mrn, 
thd Bani could give or hemmath the prt»pertv to her daughter, or 
her daughter ’i son, and tailing tliem eonkll make an adopt itm. 
(The settlor died in 1879, Tha apwllant, a «on of B, born in IWII, 
after attaining his majority, amn! for frosftosftion, Poneeding thiit 
the gift' to him mm void In Himlu law, «inw ho wa« not horn 
at the date of the deed, he contended that on the true eonntruetitm 
of the dead the Banfs intereit termlimted on hi« attaining hiu 
majority, and that ha was entitled m heir to ^he Mrttlur, 

Held that on tha true construction of the derd flic Uaol 
and her successors took an estate which was not limited but nlo 
solute in point of duration, and that, according to the principle 
embodied in the Transfer of Property Act, 1883, sectirm« 2H, *18* 
the condition subsequent being invalid, her estate wau not afeefed 
by it ; and accordingly that the suit failed. Hoc v, Egrr, ft C\ B., 
7iS, distinguished. 

Harsingh Bao r. Mahalakahml Hai, I, Ti. B,, ftU All, 
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HiNDtj MW — Go-widoti\$ — Separation — /iUenation by one widow foi 
legal necesHty — Othef wtdow^s 'participation in alienation not 
mG&mary»‘] Two co-widows, having entered into possession of the 
property of their deceased husband, divided the same between 
them, and one of them alienated, for legal necessity, a considerable 
part of her share* Held^ on suit by the next reversioner, after 
their death, that the widow was competent to alienate for legal 
necessity even without the conBent of her co-parcener* Thahura- 
mani Slngh v, Dai Rani Koeri^ I. L. B., 38 Calc., 1079, followed. 
Vallnru v. Sasapu, 49 M. L. J., 479, dissented from. 

Jai Narain Singh o, Munna Lai, T. L. B., 50 AIL ... 489" 
Hindu . MW — Hindu widow-^AUenation— Legal necessity — What evid- 
ence may be sufficient to support an alienation challenged after 
a considerable lapse of time.] Becitals in a deed of sale with 
regard to the existence of legal necessity for an alienation by 
a Hindu widow are not in themselves evidence of such necessity 
without substantiation by evidence aliunde. But, though the 
onus lies upon the legal representatives of the transferee to prove 
the necessity for the sale, when it is challenged after a considerable 
lapse of time, full and detailed evidence cannot be expected, and in 
such circumstauces presumptions are permissible to fill in the 
details which have, been obliterated by time. 

Furthermore, it is not absolutely necessary for a transferee to 
OBtablish the actual existence of family necessities, or to show 
that the money acivancad by him wa^ utilijsed for such purposes. 

It is only necc'ssary that a representation should have been made 
to the purcliasar tiiat such necessity existed and that ha should 
have acted honestly and made proper inquiry^ to satisfy himself of 
its existence. The recital in the document is clear evidence of a 
representation, and if the circumstances are such as to Justify a 
reasonable belief that an inquiry would have confirmed its 
truth, then, when proof of actual inquiry has become impossible, 
the recital coupled with such circumstances would be sufficient 
evidence to support the deed. 

Brij Lai v. Indra Kunwar, I. L. E., 86 AIL, 187, Venkata 
Beddi v. Rani Saheha of Wadhwan, T. L. B., 48 Mad., 541, and 
Banga Chandra Dhur Biswas v, Jag at Kishore Acharjya Chow- 
dhufi^ T. L, B., 44 Calc., 186, referred to. 

Bam Narain v. Nandrani Kvmwar, I. L. B., 60 All. ... 82S‘* 
Hindu xm— -H indu widow— Suii for declaration by next male rever- 
sioner— Nearer female heir in existence — Effect of omission to 
implead the nearer reversionary heir — Act No. I of 1877 (Specific 
Relief Act)t section 42.] Plaintit! alleging himself to be ■ the 
nearest reversionary heir of her husband, brought a suit against a 
Hindu widow asking, first, for' a declaration of his status as pre- 
sumptive reversionary heir, and, secondly, for a declaration that 
a will alleged to have been executed by the husband shortly before 
his death was a forgery. 

At the time of suit there was in existence a nearer heir in 
the shape of a minor daughter of. the defendant, who lived with 
her, but she was not ^jiade a party to the suit. 

EeM (1) tluit, as regards the first relief sought, the suit waa 
not maintainable; 

(2) that, as regards the second relief, although it is not 
correct to say that the existence of a nearer female heir can^ 
always be ignored by the next male reversioner, yet, even without 
any express proof of refusal, concurrence or collusion on her part, 
the court may exercise its discretion and grant the declaratory 
relief to the male reversioner, and that without insisting upon the 
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fomalo fwir IwiitK' '» I'"','"’"' " ■' '‘’"''.f'' 

in not. nmmlk'ml to itor iiitwroHlM. linn) to.ni; ko-p.-.n ■■ I-.' 
Court if War, h, I. U E.. « <’alr.. E'.t U.r'.o, , t .t/m 

I. Tj. 11. i 0 All., Bnfijr^hind v, h>iin hnm'^f. j. H., 
All.i nil), Narriin v. Jnnlu^ I. 1^* I'** M All.* I.H!, 

Baja Dfi v. I’mi')! Snuth, 1 . !i. R.. •'! AH.. ■<'/• ^•''•^'1'^’ '• 
Ramhadh -Smh, 1 . h. E.. .'f? All., ti'.i*. l '>■ l.u»,h/i„r,> 


4 Pal Tu .!.» VniMnmmmin Ihllm w ,snhhnmm4l, 

T .L* Em nB Mad,, 4(.m, nitd Sinnh v. Pnr.yv^h 

Ojha, L Ti. E., It AIK, l‘.K wfwu^il 

Baold t\ dwnla l.'raMad, I. E. IK. AO All. ... 'I* 

.:HrNl>n iiAW---fnad.n undoir -Tmmfrr surrmtinuj m id ui i'f 

ftMmonefi foUou'td hfj mih'^detd hn Ihf i r.tn-tf han 

mmutithuj to mlr hjf widow Pon^inl f*| irrrr.ffptsrf, rfr4 

Htwvff.siht t^tvs'uoiptioii dUtTtlf'H r| A .iiiiafiit, 

widow 'cxoMiU'd a dot'll of tmii.-ttor of ii ni'iti.'O «f l!u> ;ir..)«ttv of 
her late Itimband, in favour id a itoritoo v.li. iH tiio Inoo o;i.t tin' 
next prcHinnpiiva ravorsimiar, |aii'|»oiiiis.,u •iurrmOi^r all har 
interest in the property ooiivt^vedM Tlie nr\i traiiHforro 

sold the propf'rtv. and bill deeds wore i.jp'-leied ♦vo-uvolnrl)- »tn 
that day. The fninHferee tiled Wfoiv Jhe no I »ot the 

widow’s* deMh the tluai re-Vernitoiern Miml iIh' itOidee fei reemety 
of the properly wldeli he hat! jtor* luenn!. 

Hdd that, alihouj-dt it wa*t evidioun'd l»y fwe »a^t'iir.tie tfeetla, 
the wiiole tratiHaeUon wfei really on*** aiol afSHitmOnl io h |nit»«fer 
by the witlow with tht* eoiiMtnit of flit'* no'^l mid this 

emild not ht* upnei unless ifo* |dainfiH*t pf.ej'tined to le.iot 

evddtmee (whitdi they were- iintt ftt hIsow Ihiil fliere was in fart no 
bjital iKMH'HHiiy for the intiedor t»r that liie etooeoi of the Iriirisferee 
revarHionor !ool lu»en ohtniiu'd hv fruiel, iiotaju^'iiioi (loundfti v. 
N(t(*hi{ipp(t CioHuiitoi^ (, I/. It., -Id and !h‘hi Pwriil 

ahomdhrij v. (Udnp Wimjnl, 1. I... tt„ Ei Chile., 7SI, refrrrntl to, 

Muhainmatl Ha’u! Khan r. KnfiWiir l'*sirHiiaii 
r, to IK, fitf All. .... 

lHiNX>n I..AW— Jo/nf Jliodn fitmitp ('opthiht o| mtdhrf om ile faefe 
gmrdmn 0 / htr minor fion in tho eonipjoKoMi t»hvr»n*r 0 / Ihr /ntlirr 
if) borrow for thr piirpo'ie 0 / disfhnrtjiitij droh dor hti thr /ofArr, | 
Tha father in a joint llhnln faniily* eonnoitin;* of IntuEidf mul two 
minor aona, wan eonvietetl in u riot eane and f ^ntroerd to a Innn 
term of impriHonment, Whilst he wan in jail nnd the ni»4hrr wan 
left aa de faofo ^nmrdian of her minor ami i, nhe raided tn«*or, «m a 
mortgage of aoine property %vhieli her hnnhand luo! |»i^en her, 
mainly to pay off some dehtn of hi*i, nml t*A ’Eoue extent ether delda 
whieh aha had heraelf inenrred on promi^SHry noten. The mort' 
gage being put into oourt wan hehi trehoieal rraHioe^ in he 
invalid, but a personal doi‘reo wan given itgiihiHl the inofher. 

Ifahl, that- thi iudgoiufint eretlitor nim eompnleiE niider this 
deereo to proeoidi agalmt tlm joint family pnmerly, «o far iw the 
prevlona dobti of the fatho? were eonemmed. fhdo' Mongiil Prnmd 
V. Mahadm Pramd^ T. K. H,, tH AIK, ‘idK !U‘Vjt v, Sttmhhn, 

I, L, Km ‘id Born., KH5, and Vrttthndrn 4»inrr v, Mufuditoo 
Ka(dmf..J. To IK, BT M.ad., IHH, referr«sl to, 

Tara Kiran e. Hari Kinban Baa, K I#. It,, bi) MK 

rttNOtr hm-^Mitakshartt’^-^oini fumilg inelmUmj wiiwW’-I'rirKi 
N@w huaimm HatM hfj borroudntj monry on ihr of 

family property— BonefU in the entnie'' Admititny minor 
to benefit of paTtnetHhip-^Aii No, IX of lH7‘i (Imhnn Pont rad 
Ad)f section 24?. ] It is not eompetent to the itianager of a 
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joint Hindu family coniprifiing minor momhers to raise money 
on the security of the family property in order to start a new 
btisiness^ even if such business may reasonably be supposed 
likely to be a profitable one. The ** benefit to the estate” con- 
templated by tlieir Lordships of the Privy Council in Himoo- 
nmi Ptrsaud PandBy v, Bahooee Mmiraj Koomcarce, 6 Moo. 

L A., 89B, must be a benefit of a “defensive nature”, cal- 
culated to protect the estate from possible danger or destruc- 
tion. 

Sanyad Gharan Mandal v. Kmhna Dhan Banerjit I, L. B,, 

49 Cal., 580, Palaniappa Ohetty v. Sreemath BeDadkamony 
Pandara Sannadhi, I. L« B,, 40 Mad., 709, Shankar Sahat v. 

Beahu Ram^ I. L, B., 47 All., 38.1, Mahahir Pradad Mur v. 

Amla Prasad Pai, I. .L. B,, 46 All., 364, Jagmohan Agrahri v, 

Prag Ahir^ I. L. B., 47 All., 452, Jado Singh v. Nathii Singh, 

• I. L, B., 48 AIL, 592, and TadibtilH Tamniireddi v. TadihuUi 
Gangireddi^ I. L. B., 45 Mad., 281, referred to. Madaren 
Morriso7i v. Verschoyle, 6 C. W. N., 429, distinguished. 

Inspector Singh a. Kharak Singh, I. L. B., 50 All. ... 776 

.‘■Hindu Law-- i/ofni Bindu famiUj'-— Alienation of family property by 
managing membep-^Benefit to the estate — Whether transaotum 
must necessarily he of a defensive nature— Criteria for judging 
propriety of tfansactiom] In order to sustain an alienation of 
joint family property made by the managing member of the family 
the transaction rnvmt be one which is for llie benefit of ihe estiite 
and such as a prudent owner would have carried out with the 
knowledge available to him at the time. Transaclions justifiable 
on tlie principle of “benefit to ihe estate” are not limited to those 
transactions whicli are of a “defensive nature”. 

The transaction must ho judged, not by ila actual results but 
by what might have been expected to be its results, at the time 
it was evntered into. Tho degree of prudence which might fairly 
be required from a person who was not the sole owner of the pro- 
perty might naturally be somewhat greater than that which might 
t>6 expected in the case of a solo owner and might well be held to 
ba that which would be demanded in ordinary cases from a trustee. 
Hunooman Persaud Panday v, Bahooee Munraj Knonweree, 6 
Moo., T.A., 393, Baku Bam Chandra v, Bhup Smgh, T.L.B., 39 All., 

«37, Palaniappa Ohetty v. Sreemaih Daieasihapiony Pandara Sam 
nadhi, I. L. R., 40 Mad., 709, Krishna Chandra v. Ratan Ram 
Pal, 20 C, W. N., 645, Mvneshar Bakhsh Singh v. Arjun Singh, 

19 Oridh Oases, 100, Tula Ram v. Ttilshi Bam, I, L. B., 42 AIL, 

. 559, ‘Mahahir Prasad Misr v. A^nla Prasad Rat, T, L. K., 46 
AIL, 364, dado Singh v. Na.thu Singh, T. L. B., 48 AIL, 592, 

Sadim Bar an Prasad v. Brahmdeo Prasad, 61 Indian Cases, 20, 

Kalika Nand Singh v. Shiva Nandan Singh, 63 Indian Cases, 

625, and Sheet ahal Singh v. Arjun Bas, 5B Indian Gases 879. 
referred to. Shankar Sahat v. Bechu Bum, T, L. B., 47 AIL, 381. 
Bhagwan Das Naik y, M ah adeo Prasad Pal, T. L. B., 45 AIL, 

390, Inspedor Singh v. Kharak Singh, T. Ti. B., 50 AIL, 776, and 
Rattan Chand v. Sri Thakur Ha^n Kishan Murarji, 26 A. L. X, 

777, not followed. 

lagat Narain lu Mathura Las, T. L. .B., 50 AIL ... 959 

fiiNDiT TjAW- Joint Bindu famJhj- -Son's liability for father's debts-- 
Befenees to suit by creditor — Immorality of father or want of legal 
nBcessity-'-BurdeMof proof --‘Antecedent dehtA Once a mortgagee 
has established that the loan advanced by him to the mortgagor 
was for payment of antecedent debts, it is no longer incumbent 
upon him to prove that these antecedent debts were in themselves 
for necessity. In order to get rid of his liability, the burden then 


1 


OBNBRAI, INDSX 


10 




iii- r 


lioB on ilio Bon to I'nlabliMh UwU ,‘univr<l*'iif t!rb«H ujr. 

tainictl with imnmrality or illogniit.v. S^iujh v. lUiluumt 

Singh, I* ivforrot! tn. Knnmtn v. 

Modhun Mohun, t. h. Hm in (;ah\, ‘il, aiui Hui Knrmn v. 

Prasad, L L* 40 All., foUow^Hl. 

Mero proof of thr^ gonoral immoral hahifn of a moitgagor at 
the time tho dehta wore n<1vanood m inmiihriont io jonhfy llm rotui 
in presuming that the dohts wore so tahiioil, Tho oonnoxion 
between the immorality anti tlu* th'ht mmo ho prttvotl hofort' tlio 
debt can he vitiated* Sri K^trmn v. /oihi Hinjhnlmns Hm, 
17 C. W. N., 1124, referred to* Pnhu Sutgh v. Pthnn t,ah 
I, L. B*, 80 All.» .150, Narmdm ihhndiir Suigh v. Ahdiil Haq, 
80 Indian CaaeB, ‘JIB, ami IVntltipolhn v* Vtuh^ita* 

krishnayga, 80 M. L. »J., ‘iOOj 58 Imiian Canos, TOT, ftdhnvod, 

Tulshi Kam e. Bishnath Prasad, P t'<. li,, 5f1 All* 

HiNBtr LAW“-Jomt family propfrfy Mt^rfyagr llurf.pijir r.rrofifoil hy 

two hfothm, one being the knrta, of the fomtly Suit ttii 
foUowmi by decree---4(ight of member of the fmriiiy not made n party 
to the suit to vhattenge the deeree before exeeutmn imtiiout uHemng 
that the original debt was tainted with imm*mthfjh 1 T'v»i 

brothers, one of whom was the numaging momhf^r ni n joint 
Hindu family oonaiating of t ht.mmelvos an»l fhinr otnhfron, tnoonfod 
a mortgage of amne of" the family pioperty. Urn mt*it|pigee mml 
on hia mortgage. One of the hrotliera having dim! before deefi’e, 
his two sons were hrought upon the reeorii in he^ plaee; hut the 
minor son of the other brother was m»t made a party te the suit 
at all. This son, after tlie mortgagee had ehlainet! a deioee, but 
before it bad been eKeeuttnl, sued to have ilu' ileeree set aside uiwui 
the ground that the property eoneermni was aneestral and ihni 
there was no legal neeeasity for inrurring the ibdg tu Heeuti* whieh 
the mortgage had been exeeuted, tie thd md allege that tlu^ debt 
was tainted with immorality, 

Held, that the suit must fail, Sara) Ihinsi K*wf v. Shro 
Permd Singh, L L. B., 5 C%h\, 148 , Armttgham (hritp w 
Muthu Koundan, t, P. B., 4‘J Mad,, 711, t*handfmieo Singh v. 
Mata Prasad, 1. P, B., 81 .Alt., 1711, Prij Saratn v, Mangai 
Prasad, I, P. B,, 4B All.., 95, Saha Ham (Hiandra v, Hbup Singh, 
L L. R„ S9 All., 487, Ati Ahmad v, Soimn Uh hi A. P. d'„ mil, 
and Oaufi Shankar v. Jam fhihadur Singh, 79 Indian Cases, 
1008, refarrid to. 

Lai Bingh e, Jagraj Singh, I, I!., 50 Ail, ... 

HiNDtr^ XjAW--^omt Hindu Favtn neefiMMurg to ran 

stitute i?epaffltion^/n)fjnf4’o« of members, \ tSeparaiion la the 
result of intention among the membera of a joint Hindu famih 
That separ&tion can ba afta-ted either by <lee<i or by sets, or 
both by daed and aeti. If the deed be uiier|uivfral >ii its 
language and th® .intantion of the parties is rlesr frtmi it, it 
would not b® nacaaaary to prove aria in supwirt of the deed, 
Balhishm Dm v. Bam Natain Bahu, t, ti. B., 80 Cate., 78h, and 
Palani Ammal v. Muihmmkatnehata Monmgar, I P. H., 4H 
Mad., 254, referred to. 

iTai Narain Rai v. Baijnath Bai, I. P. B,. 50 All 

Hindu mw— /omt Hindu family ’^■Pariitum between sons HfjtHi of 
pendenoy of partition ptomMings on mmtgag^ giomi by aim-^ 
Natuu of motkoPs estaii in promrty giorn to her on parti* 
tion,] Pending proceedings for the partition «if joint fatally 
property between the sons, the father being dtmd* the sons mort- 
gaged a portion thereof. On the completion of the partition the 
portion mortgaged fell to the ahare of the mother, 
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Held^ that the doctrine of lu pendens applied and the mori- 
'gage was not binding on the property in the hands of the mother. 

HeM also, that a mother at the time of partition has no share 
as a co-parcener. She is only entitled to maintenance, and if a 
share is given to her on partition, it is given to her by way of 
provision for her maintenance, and when the necessity for main- 
tenance ceases, the property wijl revert to the estate from which 
it was taken. Debt Mangal Prasad Singh v. Mahadeo Prasad 
Singh, 1. L. B., 84 AIL, 984, referred to. 

Muni Lai t?. Phula, I, L. B., 50 All. ... ... 22 

HiNDtr MW — Mitahshara — Joint family property — Partition between 
uncle and nephew on death of grandfather — Grandmother en- 
titled to a share,'} In the case of partition between a eon and a 
grandson (being the son of a deceased son) of a Hindu female 
, she is entitled to a share. Sheo Narain v. Janki Prasad, I. L. B., 

34 AIL, 506, and Kanhaiya Lai v. Gaura, I, L, E., 47 AIL, 127, 
referred to. 

Babuna Kunwar v. Jagat Narain Singh, I. L. B., 60 
AIL ... ... ... ... ... 632 

Hindu MW — Joint Hindu family — Separation — Ascertainment of 
shares of members not conclusive evidence of separation—Second 
Appeal---*^* Question of law/'} A mere ascertainment of shares of 
a joint family is not conclusive evidence of separation, but the 
burden of proving that, notwithstanding the ascertainment of 
shares of the various , members of the family, the family continued 
to be a joint family lies on the person making the assertion. 

Palani Ammal v. Muthuvenhatachala Moniagat, I. L, B., 48 
Mad., 264, referred to. 

“ The proper effect of a proved fact is a question of law.*’ 
Dhanna Mai v. Moti Sagar, I, L. B., 8 Lahore, 673, followed, 

Beti V, Sikhdar Singh, 1. L. B., 60 AIL ... ... 180 

Hindu mw — Mitahshara— Succession — Sapindas — Exclusion of grand- 
nephew by nephew,} According to the Hindu law of succession 
of the Mitakshara school, as between a nephew and a grand- 
nephew (son of the nephew’s brother) there is no representation, 
but the nephew will take the whole of the uncle’s property to the 
exclusion of the grand-nephew. 

Buddha Singh v. Laltu Singh, I. L. B., 87 AIL, 604, 
Khettup Gopal, Ghaiterjee v. Poorno Chunder Chatterjee, 16 
W. B., 0. B., 482, Muttuvaduganatha Tevar v. Periasami^ 

I, L. B., 16 Mad., 11, and Marudayi v. Doraisami Karamhian, 

1, L* B., 80 Mad., 348, referred to. 

Sher Singh v, Basdeo Singh, I. L. B., 60 All. ... 904 

CiNDU MW — Jains — Special custom empowering a widow to deal at 
will with the property of her late husband — Stridhan.] Accord- 
ing to the Hindu law of the Mitahshara school, there is no dis- 
tinction between stridhan and “property that a widow can deal 
with at her pleasure.” 

In the case of a Jain family, subject in otSier respects to 
the law of the Mitakshara, a custom was found by which 
the widow of a separated Jain could deal with the property of her 
late husband in any way she pleased. 

Held that such property was the widow’s stridhan and was 
governed by the rules of descent applicable to stridhan property. 

Dehi Mangal Prasad Singh v. Mahadeo Prasad, I. L. B., 

84 AIL, 286, Sheo Shanhar Lai v. Debt Sakai, I. L. B., 26 AIL, 

468, Lahshmi Narain Misir v. Musammat Sumarti Kunwar, 
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\ li It. 'HI AIL* H.m, Mm Siiiiih Imii fLiUin, K In li» 
mu} Ham Imli v. IV?, I. In IL* H All* I3H\ 

refarrad to, 

Uuhm a. Biliil Vtmm\, I. I». H.* All. 

HiNBtr LAW* Srn A*'! Ko, IV of soation B*l •*« 

Hindu wimm* HfwHi hm 
Ilmim WIDOW'* Bm HiinHi h%w 
IXiNint WIDOW* 6Va Itiiidu lnw 

**Hor»DtDl IN DDK C<HIHSD,** 8f$ Aft Ho. XXVt ol tBIil, WMiiotli II ftflii 
go' ... ... -• 

Idol. Suit on balmlf of -♦ Xrr, A»i Ko. IX of torfioii 10; 

achednlo I, ariklo ilH 

IiXKaAMTV* Criminal Cfi'^MuInro t’o0»% wniioiui 110 jiml 'JAO 
Imioiovkmiot TiUfNt* Htt Art Xo. I of C'OI, fsrrtion 00 |H 1C 
XnooME-TA’C, Svfi Art Xo. Kl of UlO'i, imrlioiiH 0 III OC* 0 ftliil I 
Inoomk^tax* 6Va Art No* Xf of lOvti, woiOioti I 
iNfCSOMSt-TAK* St(* Avt No* Xt of Korhoow *!*? ftO‘1 '/.I 

TNOtJMUHANlT., 6V^t AH, No* IV H 10MA. floHloor* 71, Hi, iiml nil 
iNHOtiVKNOY, Br 0 Art No. V of HH!0, aoaliomt II » 'II »n»l Al .>« 
IimKODDAiOTV, St0 (HimimU ProrrOma CihIo* wnOiou 50? 
lAtNS, Xfi Hindu law ... 

1I01NT HtNOD NAAtMA’, S*tr Art No, IX of rorfion \!fil 

Joint lliNtui i-AMit-A'* .SVr Act No., IV of IHlI'.L 51 ... 

Joint Hindu kawidv* Btfi AH No. Vlll of iHlIiL ttartion 
Joint IIindti immd.v* Sm Art No, iX of IIMIH, nrlmdMlo I, iinirlow 1*31 
md 131 

Joint Hindu Famii.y, Xar Civil Croreiluro Codes* nottliiUi llll 

Joint Hindu kamji.y, AVf Himlu law 

Joint Hindu mitut, Sm Hindu liiw 

Joint H'tNDti.KAMtt.y, SVa Himlit law 

Joint Hindu mmidy, 8e*t Himhi law ., 

Joint Hindu family* 8b$ Hindu law 
Joint Hindu family, Sttf Hindu laW' 

Joint Hindu family, Seet Hindu law *,* 

Joint teial* Sos Act No. Ill of I8B7, Hcctumi li and *1 
JuniBDiQTiON, 8$$ Aot No. IX of lOT, ichodulii II, artkdi 4‘i 

JoHiftDiOTiON (Civil and liefonim Courta), Bm Act Cli«mi| Ho, II of 
' 1901, sactions 91 and 1.8? 

JiraisDiOTiON, Sm Ao'l (I,(oeil) No, ¥1 of 1910, «raibnii 4, W ami 16 

JuBiSDiOTiON, Sm Aefei^ (Local) No* HI of 19116* gwiioni, 44* 310 mH 
973 . *.* 

JufuSDiOTiON* Sb§ Orlminai Frocodum Coda, wiatlcm 489 (4) 

JuBY, SsB Qi^iminal rrocaduro Code, aaction BO? 

JuEY, iSef'Crimiml Froaodum Codoi wsrtlon 307 
Lambaedab and co=-bbaeeb, 8m Act {Local) No, If of UK)!, wscimo'i 
104(9), md m and 168 

Lambaedab and oo-eha'eee, Se$ Act (Local) Ko. 11 of 1901, HL 

“LandC* See Act ('Local) No, XI of 1933, «cctk»ni 4(3) and 16 
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"IiAVivvh AoiikemuN't", See Civil Procedure Codo, ordex XXI 11. 

rules 1 and B *** 

LnaAri tsfaw-issity, See llimln law ... “* 

Lhoai, NKOiWHiTY. See Hindu law ... ... _ ••• 

LnuAi, PRAOTmoNUB, See Civil Procedure Code, Bectionu H, % and 100. 

order XTjT, rule ;« ... - ■" •” q m\- 

Lmai. uiu'iw.bkntativk, See Civil Procedure Code. ■ section 2 (11), 
order XXlt rule n 

PuTTi'iia Patknt, aiiOTTON 10— Amcndnifirit of—RuUs framed in ewse- 

' ”^i;cni'c of arnendmerit--Appeal—Limitationr—Extetiswn of time.] 

Soni Ramn. Kanhaiya Lai, I. L. B-. 3o All., 227, rotor . 

Bali Nath o. Bulari Hajjam, T. L. E., 50 All. 

TjETTHns Patkot, suciTTOS 12. See Act, No. VTTT of 1890 section d .- 

TuoBKOE (motor), See Act No. VTTT of 1911. - 5 , 

luMiTATioK. See Act No. IV of 1882, see.lu.ns 71. 82 ..1 and 100 

BiMiTATKiK. Sea Act No. IX of 1908. secii.on 10 : «« f ' 

BmtTATiON. Sea Act No. TX of 1908. schedu e I. ar ides 6 - - 

TnmTATioN, See Act No. IX of 1908, schedule I, ar 10 o 86 - 

luMiTATioN. Saa Act No. IX of 'e 

— r ::: 1 °- IX s^—n’rrs ^20 ana 120 1 

S 1 S:ni; 08 .’sclicdule I artMe. 112 and lid ^ 
Sac Act NO. Z ( 

T.,m.TATiOB, See No 47 , order XXT. riilo 92 f 

lmiTmoi^,SeeOm\lroumiTOK.o^ 

S,. Civil P™« 1 ™ “o. »oI»« 1 «. “ , 

, '"If*, oivii w™ “*» ; 

I IMITATION, -6 '^nvu i-iu ^ j 

LmmmoN, See Civil Procedure Code, order XXI. ^ 

Limitation, See Hindu law ■■• • ___ ; 

Limitation, Sac Letters Patent, section 10 ... ___ , 

Limitation, See 171 

Liquipation. Sac Act N ■ L 

LiomDATioN, See Act JNO. vxi. 

LitjmwATiON, See (lompa ^ geotions 179 and 215 

L 1 QU. 1 .ATOB, See Act No Vit 01 , 

Lm PKNnENH, See Act No. goctions 116 and 151 ; order XXXIT, 

1 uiNAOV, See Civil Procedure Code, sections 110 a _ 

Zee Suit for malicious prosecution 

MMflOIO'XJB l*ROSKOnTrt)N, 

MAimiAtiK, Sac Muhaiimisdan "'o/ the orier-Alien- 

rnTn-'-Lasnami of propert!/ *>'’‘”' 2 ^*^“* 

ations made h?j a custom of the order of asceto 

ri;i’-*sss “"•* 
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the order, no lie of roliUion^hip nnonit^f* bid^reo iu»d hit* 
natural relaiiotm, iiml neither ran j^uermi to thr pn^tr propoHy 
of the other* Bamdhm Puri w Mmir Pun, v‘ Induiii 
BB5, followod. 

rha rulaa of BueooHHion and devohitlon |ireviyling Iti a |mrln 
cular math are govenu'd hy the |Hirtiiniliir ountoiua wliirh 
to it, 

Propartlea hilongiiig to u mulh id the nidrr of Ditsiu^m 
Ooshaim bad desconaad from guru to r/irlo for aoveriil gonorafiotw, 
hut from 1874 to IW the moimmf of the muth had hrni rxorcif^mg 
rights of private ownernhip over some of them by mahing mm 
fructimry mortgages. There was no relialih’ «’Vidotur that the 
properties ao alienated were trust properties, //eld, that there wan 
no legal preaumption that these properties were trust j»ro|^'rtiea, 
am! aucb alienation could not ho^etmteated hy a eljrlii m the guru 
who had made them. Imhr Bingh v, Fulrh Singh, I. Ii. It., 
1 .ball.,’ 540, diatinguiahed. 

Ooshaitt Bheo Ghnlam Puri f. Shiam bai Bhagat, 
I. L. E., 60 All. 

:MKMOBANi:>nM of Ainnuh, 6Ve Act No. VII of 1870, seel ton 4 
Mmon, 8m Act No. Tli of 1871^', sect bn 11 
Mitaksiiaba, 8m Hindu law 
Mortoaou, &€$ Act No, IV of IBH‘b section M 
MoETOAaa, Sm Act No. IV of lH8‘i, sect ion 5*J 
MoBTOAfiit Se$ Act No. IV of I.BHlI, section fiS fi) {g"l 
MoETOAOiii, 8m Act No. IV of iHBtl, sect mini 88 and 81 
Moetoagb, 8$e Civil iToecduro Code, order XXKIV. rule I i,* 

Mobtoaoe, 8m Civil Procedure Cknle, order XXX I V, rule II 

Mobtoaoi m ooNnmoHAn sali, 80$ Citil Priwlure (!o<it!, order 
XXXIV. rule 8 ... ... . 

Moetoaqb, 8m Civil Procedure Code, order XXXIV, rwle 14 
Moemagb, 8$$ Hindu law 

; MoBTOAOB—Pnor md $ubmgumt incumhrmum-^ibghi 0 / ptmhmet 
to s$t up ih 0 prioT mQftgu§$ whkh h§ Inii |mid ii| 
second morigagm^PfmumpUon of iiUrntum Mortgage bg 
guardian of minor without mcmsurg «fmftwrr*- 4 ef Mo. rlli of 
1800 {Quardiam and Wanh Act), section 80— Ck'eil i*fomdur§ 
Code, order XLI, rule B 8.3 The cortihratml guiirdiiin of her 
minor son mortgaged, without obtaining the sanction of the 
District Judgo, certain shares belonging to both In two villagoi, 
NB and i. Tbest wor© submot to a prior nmrlMRgi. Hnbae- 


NB and i. Tbes© worn subject to a prior nmrigagi, Wnbse- 
quently tb© sbarts in NB mm sold, with tbo iaiiclirm of Iho 
District Judff©, and tbere was loft with the pnrehaiteri a sufbeieiil 
amount of th© purobaw mono? to tmv olf both the tiiorttiaffiii. 


amount of tb© purobaw money to pay olf both the mortgagei. 
'Tb© purchaism paid of tb® first wortgage* but not the necoiid. 
Th© second mortgage® then luod on bia niorigage, and the puf' 
chasers hot up their rights under the first mortgage m a defeiire. 
They also pleaded that the second mortgiige, liavittg been mad® 
without the sanction of th® District Judgin' waa invalid. 

Bold ( 1 ) that in th® oircurastancci tim purehaiori wiue not 
-entitled to set up th© first mortgage as a sldcld againat the socontl 
mortgagee's claim, inasmuch as their intonlbn, at the lime of 
their purchase, was clearly to dlicharg® and extingukh all the 
mcumbrances on the property, Qokddm G&pMm v. Pummml 
.Pfimsukhdas, 1. L. B., 10 Calc., 1036, Muhawm&d 8adiq v. 
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ahaiu^i HUihnmniach 1. L. H., ?j3 Ail., 101, and Mahhhan Lai 
V, ‘21 A, L. J., 8B2, refermi to; 

(2) tliai, tho jnirciiJunTa ' wivm not oBtopped from queBtioning 
(ho \‘a.li(Iii:y of iilie Htx'nud morigago bo far as it affected the 
minor's share.', l)ijt if they did bo, they were bound to make 
foBtitnlion t,o thti oxlorit that tho minor had heneffted by the 
mortg-ago tuoney. Nur lUikhsli v, Uukum Singh, 8 A. L. J., 754, 
followed; 

(3) that the guardian’s share in the property eoTCted by the 
second mortgage \NaB liable, and 

(4) that, althougli the mortgagee had not appealed against 
the decree of tlie lower appellate court so far as it dismissed his 
claim altogetlier as against village^ A, it was nevertheless 
open to the High Court, while modifying the decree of the lower 
appellate court in favour of the defendants appellants, to give the 
plaintiff reepondent a deeree as against the guardian’s share in 
that village also, in view *of order XLI, rula 83, of the Code 
of Civil Procedure. Uangum Lai v. Jhandu, 1. L. B., 34 AIL, 

82, followed* Mahoimd Khnlcef SJiira'A v. Lefi Tanneries 
Lyonnaism^ X. L. B., 49 Mad., d35, distinguished. 

Maqsud Ali XCban v, Abdullah Khan, I. 1j. B., 50 AIL ... 218 

MoBTOAOrv— property sold for arrears of rent 

which the mortgagee was bound to pay -Purchase by mortgagee-*^ 

Equity of redemption not lost,'} The mortgagee of a fixed-rate 
holding, who was under a covenant to pay tho rant of the holding 
to the ssamindar, made default in Buch payment, in consequence 
of which the holding was sold, and it was purchased by the mort- 
gage© hiinselL iiefd, that tlie mortgagee could not by his own 
wrongful act deprive the mortgagor of his rights, and the 
mortgagor’s equity of redemption still subsisted. Nawah Sidhe 
Nazur Ally Khan v. Eajah Ojoodhyarmi KhaUt 10 Moo,, 1. A. 

?4(), Kalappa bin (Mr lappa v. Shivaya bin ShwUngayat I. L. B. 

20 Bom., 492, and Babaji v. Magniramt I. li. B., 21 Bom,, 

896, referred to. 

Jaikaran Singh v. Sheo Kumar Singh, ' L L. K., 

50 AIL ... ... ... ... 86 

Mobtoagbh- /S' wri for 8ale---Limitation--^'' Notice" '--Aet No, 1*K of 
1908 {Indian Limitation Act), schedule /, artide 132.] A simple 
mortgage, executed on tho 1st of May, 1909, for a term of three 
years, contained a stipulation to the effect that, if the mortgagor 
transferred iffie mortgaged property, the mortgagee would be at 
liberty to sue before the expiry of the term. On tho 8th of 
March, 1911, the mortgagor stood surety for one Ali Kaxa in the 
amount of Bs. 50, and hypothecated a Email share in the property 
covered by the deed of 1909. No actual notice of this transaction 
was given to the first mortgagee. A suit was filed on the mort- 
gage of 1909 on the 27th of Alarch, 1924, and the plea of limita- 
tion was set up by the defendants. 

Held thal (he suit was williin time. No actual notice of the 
hypothecation of 1911 had been given to the plaintiff mortgagee, 
and in tho cirttumidanccs there was no legal ’ duty cast on the 
mort^gageo of 1909 to kcc[) on searching the registers for further 
dealings of Dm mortgagor with the property comprised in his 
mortgage. 

Shih Dayal v, Meharhan, I. L. B., 45 AIL, 27, and Pancham 
?. Ansar Husain, L, L. B,, 43 AIL, 696, followed, Nathi v. 

Tutsi, I. L. B., 43 All., 671, Mata Tahal v. Bhagwan Singh, 

19 A. L. J., 406, and Gaya Din v. Jhumman Lai, I. L. B,, 87 
AIL, 400, referred to. 
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Malting of ''oolifr,'’ .'O'Iiuh or i oopImj* mo. 4 

Ihinilinrl v. Crniixhirltl.^, '.* Mm».. I'. <'.. U*. l/nriii 
wore. 1 Ut, I’xi ml v. h>>li<n Ihif. 1 I.. U 


lifirto fir«l. 

1 . iiimsf 

I*. If* All. 


47B, ami fiklMan Itnl \\ hlir-hn lu II,. IH I. 

rof^rml to. 

llrwain r. Cliaiiitiilioji I. Ii. II. Ail. 

Motob VisiiiCM®, Sm Aet Mo, Vlll of l*H I, is f‘s li anil III 

AIuiiammam^J T.AW Ihivrr Ilfi/oirV, iun Jrl .Vo. I o| U'^Tt iSiHrifif 

Hdirf JfOi VI o| tof*lii?is if | 11io 

lion of a MuhninnKolan \\nio\v torr |n*o|H'i1v, on rtr*’onnl of hot* ilo- 
war dobti onl}' oporaton no long hh nhi’ trinumn m iHiti^oPtooi? of itio 
proi)tn‘4‘. On Uotng daprivoti of po.HHr.'-Hjini, i4ir Iwh » nghf^ i«. 
dapaudcntly of bar Han, to rraovm' | --ot.), r.^Hion mlluii m\ iHiiluhji 
■ undar lha Speadk, llaliaf Aat* 11ia lion pivi-H Inn no Into, or 
right to m’Ovar ponnoHHion, loH only a rigln lo r«*iiin;. poninnnoMsi, 
AH Bitkiwh Y. AHtihilad Hhtnujm io H., Ml, ooi, ii|'iprovn«l 
Aziznlluh Khun v. Ahmud AH Khan, I. L. II, V AIK, oK-s uirirnl 
to. 

1\taahnl Singh is Ahmad liimnin, i. li, li., Aii »«ll, ,,, 

MuhammAMN r.AW'' ■iloif'rr»'--iVin/i/r t j' hi liri# n/ 

flmranj Tho right of a Mnlunnminlan wnloo h foiinflod on har 
pownr n..H oraddor for hvr dowois to hold llm pn^iH’ily of hnr 
iuiahand, of wliialt rha han lawinllv and oillioin foira oi Itiinil 
ohiainad poHHaHH.mn, unld hor d»d4 m aiifi*«liad. Ihil il doa#! Orii 
follow from thin ilmi mda-.a ami milil ila:' nidon mimiliy rnlari 
inlo pOfiHtni'don of ilu; rahria on !ha oxprrurt atinrrfion Ihiil idw if* 
taking poHnaaNiiin m hau oi hm d»nvii drld, idio iiiniiol fmloinifiianill 
ha allowatl to raiHo am-h ph*a, MftJttiiHmai Hrbrr- HmdiMil \\ 
Shrihh limnid /iawm, H Mas I. A., U77, Ih v, /lllnlo 

dad Khttth 1. is ii** AHm hhl, iind Uuihmuh /Ih Khun v* 
AHtihuri iia^rim, 1. J-o it., d‘i All., 5tW, foliowml 

Mulmmmad Slioaih Khan is Kaih dalmn lla|am* I, Ij, 11, f 
60 Ail. ... ... ,,, 

Mobammaimn mn—'PH^emptmn Hlmh lihaiit --CJiion?«liip o/ Ires 
wilh (werlmnginfi branches Phi dirnlni bg kitahalm fo<irl orar 
which the public hmi a tnerc right a] wag wilhntii tHCiirmlHp o/ 
ths mil:} In a iuit for prao^'opUon mstior tho Kinhnmnnoian 
law th© proparty iohl aonniHl ad td nmloidad ?diart‘n in ii plot 
of _ hvmi adjoining tha jdainfiira hoows 'I'hm jdid wlh 

divided by a httehcha road ovar ninth tha pnlda had a right of 
passage, but the land of th«* rtanl wan mst psdds’ pitipiriy. 

Held that iha plainldf uhh anlillatl to pra rmpt iht* uhola 
plot, and not merely^ the portion on hm m»ia of Iha hafhclm naoL 

Held also that the faai that I ho hnrnahafi of a traa projoid 
over the lanl*of a mdghlmur does imi giva iho ownar of iha irati 
any right as a shap. kJmUL 

Mari K!fi0hm Jmhi v, Shankar Vilha!, I, Is Ii,, 111 Ilwtn, 

4!in, and Abdul Shakur v. Abdul (Jhafur, 7 A. is d.. hil, 
referred to, 

Aik Alimad o, Nanir Ahmad, L Is Ii,, 60 All 

Muhammadan LAW-^Hhbs«<--M«rriagf#«^Hhia girt married iti a Hoftiii 
— Commt of bride— ‘Pwttmpiioft m in o/ * 

Guardian ad litem’---Co^f^f.] Awarding to the Afulmtomadan law 
applicable to the Shia sect, a girl is of full ago rvlnm idm attains 
the ago of puberty, and, in the ahRomHi of direot ovidanw, there 
18 a proaumptioa that that event would oueur beiw^eun the ages 
of nm© and ten years. 


r* 
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Whom, ihoroloro, a BMa girl of the age of nearly thirteen 
years was married, with the eonsent of her father, bnt without 
lier own, to. a boy who was a Smnii, and before she attained, the 
n.'^e of Iwcniiv one y{MU’H, she. Bnetl to have the marriage declared 
illegal and not binding on her, it was held that slie was entitled 
to tlu^ decree asked for : tlio consent of the father conld not in 
Ihe circninHlniu'es take tlva place of the consent of the girl 
lu'rself. Nvirnh Mulka Jfhm Bahiha v. Mahomed UMiirree 
Khan. 26 W. B., C, H„ 26, followed. 

Tliem is no anthority in the Code of Civil Procedure to 
awartl coats personally against a guardian ad litem. Narasimlm 
Ban V. Laklmnipati Bati, I. L. B., 3 Mad., 263, followed. 

Sibt Ahmad u. Amina Kbatnn, T. L. R., 50 All. ... 733 

Muhammadan law — Waqf — Waqf not imalid for the sole reason that 
fliB first mvitawalli is a minor. } A waqf^ otherwise valid, will not 
fail for the sole reason that the mutawalli appointed by the waqif * 


it a minor. Pirnn v. Ahdool Karim. T. L. B., 19 Calc., 203, 
MnJiammad Nasim v. Miihanimad Ahmad, 27 Indian Cases, 389, 
Khafan Beqam v. Ein^ Ahmad. 15 A. B. J., 132, and Ra^a v, Alt, 

T. Ti. B., 40 Mad., Oil, referred to. 

Nal)i*nn*ni«Ba Bibi t?. Biaqat Ali, T, B. B., 50 All. ... 880 
MtJNTOii'AD Atiiu, Bm Act (Tjoeal) No. XT of 1922, sections 1 and 3 ... 178 
NmaLiOHNon, Bee Act No. TX of 1890, section 76 , ... ... 246 

NnwspAPim, Bee Act No. XXV of 1867, section 7 ... ... 806 

NoN-,TotNDim of parties, Bee Civil* Procedure Code, section 115 276 

“Notiot./* Bee Mortgage ... ... ... ... 828 

Offiotal mqutdatob, Bee Act No. Vll of 1913, sections 152, 179 and 
234 ... ... ... ... ... ... 807 

OFFroxAL LiQtrxDATOK, Bed Company * ... ... ... 476 

PABTmoN, See Act (Bocal) No. Ill of 1901, sections 107 and 111 ... 107 

PAETmoN, Bee Civil Procedure Code, section 66 ... ... 612 

Pabtitioh, Bee Civil Procedure Code, order XXTT, rule 4 (3) ... 559 

Pabtition, Bee Hindu law ... ... ... ... 22 

PABTmoN, •S'ee Hindu law ... ... ... ... 582 

Pabtition, B§& BUndii law ... ... ... ... 615 

Pabtnbbshtp, Bee Act No. IX of 1872, section 261 ... ... 982 

Permanent settlement, See Begulation No. TI of 1925, article 4 ... 440 

Pre-emption, Bee Act No. I of 1872, section 92 ... • ... 69 

Pre-emption, See Act (Local) No. IT of 1903, section 16A^ ... 480 

PuE-EMi'TioN, See Act (Local) No. XI of 1922, section 2 ... ... 125 

Pbe*emption, See Act (Bocal) No. XT of 1922, st^etions 4(8) and 16 ... 348 

Pre-emption, See Act (Bocal) No, XT of 1922, section 4 (10) ... 454 

PBiM'VMPTroN, See Act (Bocal) No, XI of 1922, section 12 (3) ... 404 

Pbe-emption, See Act (Local) No, XI of 1922, sections 13 and 20 ... 61 

Pbe-emption, Bee Miiliarnmadan law ... ... ... 267 


PiiE-EMi‘TroN— Decree conditmied on payment of pur cMs e-money 
within specified period of its becoming final— -Meaning of “jfinc?,”] 
IJehl that an appealable decree against which an appeal has 
not been filed becomes final on the expiry of the period of limita- 
tion prescribed for filing an appeal, and not from the day on 
which it was passed. Eingan Khan v. Ganga Prasad t I. B. R., 
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1 All, mi Namin Bum f. fittfhmm I. L. 11,, i 

All., 185, dlitantdi fram. Bm Sinfih ?. Jmik W^My 

Hotel, IBBl, p, 165, Bhmkh \\ fhhi, f. Ti. H., 

1 All., 1i12, Ham Bah*H v, Cam, fi. It, All. 1^7. fit# 

V. Mamma Kiiiih'tir, 5 A, Ti. .1,. VM, nn>\ lAiml v. 

tiWin, I. L. B,. 4T All, tm. Mhmrnh 

Bnnmmn a. Bi'i t H It. ^'<'1 All ... m 

Prk*RMIW>n--'““‘«^»ii/ ffjr prr-rmpfiiin hn fhrrr rhiinli^fM ^ Bail 

af mw pfahif^'P' fif ntiifUf iifivtil— 

af ft^nhb of 

tt MtnffU j'irooriVfor.l A miit lir pr«' rnn'luni u.h filnl fty lhroi> 
peraona, oaoh olaimiori a rlplt to pr«' « mot tlo \ylo!o of Iho 
property aold Tho anif wn*j Tlo poHPt iffi nfipi'filot!, 

liut, pondltp? tin* nppoal, tlnio <1'*’il ,iu»l ll't ri'!Or*iopfsdi\»' . 

were not hroi!*:»ht. upon 11m. rt*<nir<l Hie i.i'ttn! of limilalien, 

fjTrM that the effect of ihh wjm not fhiif Hn* iippeal ttlmfeil 
Imt that the {leeeaaefl olainHIT nppellint nnwelv >^rn|*|>ml out, ftpil 
the other two phnnll{T« were I'lrllflofl fo e.<nlnn}f* the iippeel 
and, if thev Hueee«.Mle«l fe* fihfain n »'h*'r(*e f'^r pro iniiptniii, 
ilfa/har .^no;/i v. Ahh'u' VamUm Prn^uil, |„ | «, II, ffl AH, Tfdl 
Amhihd Fw.vad v, Jhitffil Binnh, I. 1. 11, 1*^* All . ninl 
MlifiVI 4/1 Khan v. PuraH Bi-mih, I li- II.,., 17 Alt . 1H*l over^ 
niled. 

When onee prof'erlv eonten rrite tlie lirimlM of a psiiigte pro- 
prietor. anv en?Hnio of pro etoption relefioji t!»erefir pot^i eoioe to 
an end.. 'I'hr eieifom uuie iifou- pp npnirp tml Itn firowth ’wlll 
have to he erttahliHlnnl ly evidrin-e. ff-roror-ioi lUhi v. 

Hufjlmi Pihi, I. Ti. fl, All, 1W., folirrweii, 

Mahadeo Bingh a. Talih Alp 1. h, li., 511 All m 

P,RBatJMFriORf, Art No. I of IBB, aeetion 111 ,,, 145 

PHBSPM'FTtON, Stei Aet (TiOeaM No, HI of IIIH* fniffiotw I aiirl II Ill 

PrastJMPTiON, 8m Hindu law ... ... .... fl 

PRTKOtPAP hm AOIHT. Bm Aet No.. !,H of 1879, mwimm m anil 8CI IIS 
Prinoipal and aobkt, Bm Ael No. IX of BOB, aehefinlo I, artlel© Bi 148 

1Pbinoi?ai4 and aobnt— F affed MU frmrnftii hi ngml ImMUlu of 
pfinotpall Plaintif and defendant had dealiniyft togelher and 
the defendant wa« in the Imhit of f>ayfng to the plaintiff’! 
BemntR. One of the plaintilT’a aenianta pre^tn'Oed a hrl!» on 
which the defendant paid. The hill wna iifterwardt found to hi 
a forgery. 

that the plaintiff wai liald# to nmke good Iho atnoimi 
paid by the defendant, BofieiVk ?. Faoll^li lotnf. Btmk Bank, 

L. E., 2 Bxoh,, 989(W)» followed. 

lartab Haratn e. The Jnte Millw, I. To 8C1 All W 

PBiNOxi»An ATO ityiifT, Bm Aet No. !X of 1879, eeetlon 184 ... ill 

Pbitob, 8^06 Act No. H¥ of 1867* lec.tion 7 ... ... 

Peiob Am etrBSiQUiHf .inocmbbahoiw, Mortgage ... tl8 

PiaYAOT-«-F«sl0t#iio« of puhim km hetmmn homm of pnrlim not imtm- 
poUhU with omutmoo of right.] The fni*i that there m a ptihlia 
lane between the two hoimaa eonrernod in not imfmipiiithie wltli tlw* 
existence of a right of prlvaey. Kuimrji Prrm>Auind v. fhii Jarm, 6 
Bom. H. 0. B.* 148, Jamil ud^din v, Ahdul Mojeffl, III A, Ti, J., • 

861, Faml Haq v, Faml Iloq, 98 A. L. «?., 4T and Golnd !*msad t. 
Badho, I, Ij. B., 10 All, 85B, followed. 

Chhecli B.am e. Hoko! Chand, 1. H. 1„ SO Ail 
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PBivf CotTHom PMOTIOB, 8$e CdmiBial Procedure Code, section 489 (4) 722 
Pbobati, SeB Act No, VI of 18S1, section 8 ... ... 314 

l^oOBBtTRPi, 8e$ Act No. XTjV of IBGO, section 194 ... ... 865 

pROOBDURR, Bes Act No, VIT of 1B70, section 4 ... ... 980 

Tmomvm^^Appml-^Gkang of lam pending suit — Law by which 
the figlit of appml will he governed.'] A rigM of 

appeal in a suit ^ is^ governed ^ by the law prevailing 

at the date of tlie instit.ntion of the suit, and not by the law pre* 
vailing at the date of Ihe decision of the snit or at the date of the 
filing of the appeal* The Oolonial Sugar Befining Compami Ltd., 

V. Irving, [1905] A, C., 869, Delhi Cloth and General Mills Go,, 

Ltd., V. Tneome4a(r, Commissioner, T. Tj. E., 9 Lah., 284, Daiva- 
nugaha Uedditiar v. Benuhimhnl Animal. T. Tj. B., 50 Mad., 

857 and Bala Prasad v. Shy am Behari Lai 26 A.Ij.J. 406. followed. 


F/amin AH Khan v. Cenda, T. L. B., 26 All., 875, overrnled. 

Bam Bingh ii. Bhankar Bayal, T. L. B., 50 All. ... 965 

PuoowrnniB, See Act No. VIT of 1870, scclion 4 ... ... 980 

Puoni'auTHM, See Act No. IV of 1882, section 52 ... ... 202 

PnooKOttuK., See Orlminal Procedure Godo, sections 187 anl 139A ... 871 

Phomisbohy notb, Bee Act No. XNVT of 1881, section 46 ... 754 

PaoMTBHouy NOTH, See Act No. X of 1928, section 25 ... 764 

pEOMtSBouf NOTH* i?7ca Act No. X of 1928, section 26 ... ... 889 

♦‘Feopretv/* Sm Act No, TV of 1882, section 6 ... ... 894 

PPRorEiBTAET TiTTiB/* SoB Act (Local) No, in of 1901, sections 107 
and 111 ... ... ... ... ... 107 

Peoebietaet TiTra, Qtiostion of—*, See Act (Local) No. ITT of 1901, 
sections 111 and 112 ... ... ... ... 193 

Fbosobietion of books, See Criminal Procedure Code, sections 99A, 

99B and 351 ... ... ... ... ... 157 

PtTBWO NUiSANOB, See Criminal Procedure Coda, sections 187 and 
1B9A ... ... ... ... ... 871 

Bailwat, See Act No. IX of 1890, sections 8(4) and 122 ... 84 


Bailway rbobift — Delivety of goods hy a railway to a person holding 
an unendorsed railway receipt-^Inference of agency — Act No. IV 
of 1882 (Transfer of Property ict), sections 4 and 187 — Act 
No, IX of 1872 (Indian Contract Act), sections 108 and 178.] 

If a person gives a railway receipt to another person, the in- 
ference is that he appoints that other person his agent to take 
delivery of the goods from the railway company, and the fact 
that in the rules printed on the railway receipt the railway com- 
pany states that it will not recognize an agent appointed other- 
wise than by endorsenmnt will not prevent the railway com- 
pany from pleading that that other person was in fact an agent 
and entitled to receive the goods, The nile, however, may 
operate as an estoppel if the consignor has acted on the belief 
that the railway company would not recognize as his agent the 
person to whom the railway receipt has merely been sent without 
endorsement. Enmdas Vithaldas v. Amerchand and Co,, I. L. B., 

40 Bom., 680, referred to. 

Secratarv of Bfcate for India in Council v, Bishi Ram, 
fTagdish Prasad, I. L. B,, 50 All, ... ... 227 

BaoEMPTiON OF MOBTOAGB, See Act No. IV of 1882, sections 83 and 84 665 

RKDBMmoN OP MOBT 0 AGB, See Mortgage ... ... ... , ^0 

Rbgubtiation, see Act No, IV of 1882, sections 4 and 64 ... 986 


ETOfgtBAWOW, Bm Act Ho. X?T af wtlan \1ih) II 

HEOlRTUATTONj Btft Acf Na. XT n? VM, ||| 

‘10‘25-*»Tf. Mttifi a \\k Hi nf Iflflf 

iUmtHl .Pmt'na'f.f Urvrniie .Tr^. <rrff«a? --IVrwfififi}| 

nf hl» ^ ff Ur i l^fi dUiiri^m 
tii « s^rhlful rirriir.f W|irij\ ifi 

ilu) dnta af fltc I'la-f Tj In* nlhivii.n in 

a parniniH'iitlc viII-m’-i*. w t^Mpnn<f In f.|u 

in’tn’i'iif j^itf‘lT jnl'Hftnnnl InnJ ImliV'* in ri-vrinu«, 

Unf^nufit Chunhr v. \V I? , f\ I?,. 

1 tl, Thf Bfitrfitrif nf Sfnif for tihfot hf v, Fiihomithttn* 

fihsn Brqmn, T. Tj, E., IT Tnln,, MItl, fjinl Tho Srorrhim nf 
far imfiff v, Maharaja af llartfiran, t, Ti. Tl,., 1*1 Tfilin. Hi!!, 
rf'fcmnl fa. 

Hitmatinnil r, TTh* j^acrninry ♦*! far ln«|iri In rniiin’il, 


T. Tn IL. no AH. ... 4m 

Rp.r,frnmTa -SVc Act Ka. IX nf nivlfrifi 111. 

Hcbedtila T. artiVIc fi9 *»» ... ... tOfl 

RRt.iniotta r.NnnWNiCN’T. Civil Franmlnrc ri'nlf% ncrflan 0*3 ... HIS 

Rknt, AVc Ant, Hn. IV nf I.OOl!, nncfinn !^0 ,,, '|§ 
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Sbcukity li’oii KEBriNG THE PEAGE, Sce Grimiflal Procedure Code, 
section 107 

Seogriti for keeping the peace, See Criiuinal i’ruccdiire Code, sec- 
iions lib, P21 and 611 
Settlement, Sec Hindu law 
Bhafi KHALIT, See Muhammadan law 
Shares, Sec Act No. iX of 1872, section 78 
Bhias, See Muhammadan law ... 

Small Causil Court, See Act No. IX of 1887, schedule 11, article 42 ... 
Small Cause Court suit. See Act No. IX of 1887, section 17 
Small Cause Court suit, See Civil Procedure Code, section 21 (i) ... 
Stamp, See Act No. II of 1800, section 57 (1) (b) 

Stay of execution, See Civil Id’ocedure Code, order XHl, rule 6 
“Step in aid of execution,’' Sce Act No, IX of 1008, scheduio I, 
article 182 

“Step in aid of execution,” See Act No. IX of 1008, scelidule I, 
article 182 

Stone QUARRms, Sce Act No. XI of 1022, section 4 
Btridean, Hindu law 

Subrogation, See Act No. IV of 1882, sections 74, 82, 06 and 100 ... 
“Substantial question of law,” Sec- Civil I'rocedure Code, section 
109, rfilauee (c) 

“Substantial question of law,” See Givii i'rocedure Code, section 110 
Succession, See Hindu law 

SuooESSioN, Sec Math ... ... ... ... 
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No. IX of 1008, schedule 1, article 110 , ... 

Suit for declaration, Sce Act No. Vii of 1870, section 7, clause (iv) 
(c) ... ... ... ... ... 

Suit for dissolution of marriage, Sce jUivorce ... 

Suit for ejectment of a trespasser, See Act (.Local) No. Hi of 1020, 
sections 44, 280 and 2/8 

Suit fob malicious prosecution — ” IV ant oj reasonable and probable 
cause" -^Bearing of the findings of the (Jnminal courts on the sub'- 
sequent civil suit for damages. In suits for malicious prosecu- 
tion, where the facts contained m the plaint are professedly within 
the personal knowledgo of the complainant, the mere fact that the 
first criminal court believed the complainant’s statement and con- 
victed the accused would not be any evidence of the existence of 
reasonable and probable cause, if the appellate court comes to a 
contrary cojSciuBion. 'Plic judgements oi the criminal courts are 
conclusive for the purpose of snowing that the prosecution termin- 
ated in favour oi the plaintill, but it is doubtful if the findings of 
the criminal courts by tliemsoives arc any evidonco of malice or 
want of reasonable and probable cause : it is for the civil court to 
go into all the evidence and decide for itself whether such malice 
or want of reasonable and probable ‘cause existed or not. Shama 
Bibee v. Ghairman of Baranagore Municipality ^ 12 G. L. J., 4X0, 
distinguished. Padarath v. Dulam^ 10 A. L. J., 4-28, Madhe Bal 
V. MunnoOf 11 A. L. J., 125, and Madho Singh v. Mangal 
Singh, 79 Indian Gases, 1028, followed. Jadubar Singh v. Sheo 
Saran Singh, 1. L, B., 21 All., 26, and Balbhaddar Singh v. 
Badri Sah, 1. L. E., 1 Luck., 216, referred to. 

Shubrati v. Shams-ud-din, I. L. B,, 60 Ail. ... 
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“UitA)lOKttt‘ 4 i.MM) Svc Aft Ho. IX of IB?2. i4<vlion iH ... 

tJuoBRTiTOD 8$$ Civil Prin^odyif Code, order XXI* riilii 2 Hi 
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VaLiOATKin or iiANB, 8$$ Act Ho. I of IBHIi pod mo HI |i| 17# 

VoiB oil VOI.DAM.R l>ll»», See Aot No, IX of illtd. pidiiHliilf C erttekm Ht 
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Widow te wiin, Sm Mtihaimrmthin lew ... ... HO 
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ZAMINDA.B AND TiiKA.Nt^CJo-|Wff *mr| omftrti— P ojOkoi f*/ imirenm 
not inconipalibk with ifml nj n Irrmnf.j m noUiitig in 

tew to lawt.iii- ft co^Hlmrer in ii <‘Oi»iiir«iiiir)* luiilml front bat mg 
tenant righlg of an>' kind ami being Iniiile ti* ilte of rrot 

either to another eo-eharet or lo the. geiieiiil hmi^ ol ro tiliiiierp, 
and if a tenant Hidmet|nenily at'?|!i»reii |iro|irieliir)' nglite in the 
tend, hia tenancy' doeis not amotinitieiilly omm* to itn e|id m Hh 
entirety., Muhohir Singh v, AkMmmikh, Weekly K«le#* IIMU, 
p. 58, Abut Mamn Mhm v, lllmrii, Weekly Nolei, IWfi, |i* 'i'Jd, 
and Jamna Pfmed Mm ?. Dmiti^ Vol. I, Cn|iiitiliilw4 1iwd«mrw 
ot Ihi Boari d p, 11, followed. 
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